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48 CFR Ch. 2 (10–1–10 Edition) 225.004 

American Act—Free Trade Agree-
ments—Balance of Payments Program. 
Qualifying country end product is also 
defined in the clause at 252.225–7021, 
Trade Agreements. 

(12) Qualifying country offer means an 
offer of a qualifying country end prod-
uct, including the price of transpor-
tation to destination. 

(13) Source, when restricted by words 
such as foreign, domestic, or qualifying 
country, means the actual manufac-
turer or producer of the end product or 
component. 

[68 FR 15618, Mar. 31, 2003, as amended at 69 
FR 1927, Jan. 13, 2004; 70 FR 73153, Dec. 9, 
2005; 73 FR 76971, Dec. 18, 2008; 74 FR 37651, 
July 29, 2009; 75 FR 34945, June 21, 2010] 

225.004 Reporting of acquisition of 
end products manufactured outside 
the United States. 

Follow the procedures at PGI 225.004 
for entering the data upon which the 
report required by FAR 25.004 will be 
based. 

[71 FR 62559, Oct. 26, 2006] 

Subpart 225.1—Buy American 
Act—Supplies 

SOURCE: 68 FR 15618, Mar. 31, 2003, unless 
otherwise noted. 

225.101 General. 
(a) For DoD, the following two-part 

test determines whether a manufac-
tured end product is a domestic end 
product: 

(i) The end product is manufactured 
in the United States; and 

(ii) The cost of its U.S. and quali-
fying country components exceeds 50 
percent of the cost of all its compo-
nents. This test is applied to end prod-
ucts only and not to individual compo-
nents. 

(c) Additional exceptions that allow 
the purchase of foreign end products 
are listed at 225.103. 

225.103 Exceptions. 
(a)(i)(A) Public interest exceptions 

for certain countries are in 225.872. 
(B) For procurements covered by the 

World Trade Organization Government 
Procurement Agreement, the Under 
Secretary of Defense (Acquisition, 

Technology, and Logistics) has deter-
mined that it is inconsistent with the 
public interest to apply the Buy Amer-
ican Act to end products that are sub-
stantially transformed in the United 
States. 

(ii)(A) Normally, use the evaluation 
procedures in Subpart 225.5, but con-
sider recommending a public interest 
exception if the purposes of the Buy 
American Act are not served, or in 
order to meet a need set forth in 10 
U.S.C. 2533. For example, a public in-
terest exception may be appropriate— 

(1) If accepting the low domestic 
offer will involve substantial foreign 
expenditures, or accepting the low for-
eign offer will involve substantial do-
mestic expenditures; 

(2) To ensure access to advanced 
state-of-the-art commercial tech-
nology; or 

(3) To maintain the same source of 
supply for spare and replacement parts 
(also see paragraph (b)(iii)(B) of this 
section)— 

(i) For an end item that qualifies as 
a domestic end product; or 

(ii) In order not to impair integration 
of the military and commercial indus-
trial base. 

(B) Except as provided in PGI 225.872– 
4, process a determination for a public 
interest exception after consideration 
of the factors in 10 U.S.C. 2533— 

(1) At a level above the contracting 
officer for acquisitions valued at or 
below the simplified acquisition 
threshold; 

(2) By the head of the contracting ac-
tivity for acquisitions with a value 
greater than the simplified acquisition 
threshold but less than $1.5 million; or 

(3) By the agency head for acquisi-
tions valued at $1.5 million or more. 

(b)(i) A determination that an arti-
cle, material, or supply is not reason-
ably available is required when domes-
tic offers are insufficient to meet the 
requirement and award is to be made 
on other than a qualifying country or 
eligible end product. 

(ii) Except as provided in FAR 
25.103(b)(3), the determination shall be 
approved— 

(A) At a level above the contracting 
officer for acquisitions valued at or 
below the simplified acquisition 
threshold; 
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(B) By the chief of the contracting of-
fice for acquisitions with a value great-
er than the simplified acquisition 
threshold but less than $1.5 million; or 

(C) By the head of the contracting ac-
tivity or immediate deputy for acquisi-
tions valued at $1.5 million or more. 

(iii) A separate determination as to 
whether an article is reasonably avail-
able is not required for the following 
articles. DoD has already determined 
that these articles are not reasonably 
available from domestic sources: 

(A) End products or components list-
ed in 225.104(a). 

(B) Spare or replacement parts that 
must be acquired from the original for-
eign manufacturer or supplier. 

(C) Foreign drugs acquired by the De-
fense Supply Center, Philadelphia, 
when the Director, Pharmaceuticals 
Group, Directorate of Medical Mate-
riel, determines that only the re-
quested foreign drug will fulfill the re-
quirements. 

(iv) Under coordinated acquisition 
(see Subpart 208.70), the determination 
is the responsibility of the requiring 
department when the requiring depart-
ment specifies acquisition of a foreign 
end product. 

(c) The cost of a domestic end prod-
uct is unreasonable if it is not the low 
evaluated offer when evaluated under 
Subpart 225.5. 

[68 FR 15618, Mar. 31, 2003, as amended at 70 
FR 2362, Jan. 13, 2005; 73 FR 4113, Jan. 24, 
2008; 75 FR 45074, Aug. 2, 2010] 

225.104 Nonavailable articles. 

(a) DoD has determined that the fol-
lowing articles also are nonavailable in 
accordance with FAR 25.103(b): 

(i) Aluminum clad steel wire. 
(ii) Sperm oil. 

225.105 Determining reasonableness of 
cost. 

(b) Use an evaluation factor of 50 per-
cent instead of the factors specified in 
FAR 25.105(b). 

225.170 Acquisition from or through 
other Government agencies. 

Contracting activities must apply 
the evaluation procedures in Subpart 
225.5 when using Federal supply sched-
ules. 

Subpart 225.2—Buy American 
Act—Construction Materials 

225.202 Exceptions. 

(a)(2) A nonavailability determina-
tion is not required for construction 
materials listed in FAR 25.104(a) or in 
225.104(a). For other materials, a non-
availability determination shall be ap-
proved at the levels specified in 
225.103(b)(ii). Use the estimated value 
of the construction materials to deter-
mine the approval level. 

[65 FR 19851, Apr. 13, 2000, as amended at 68 
FR 15619, Mar. 31, 2003] 

225.206 Noncompliance. 

(c)(4) Prepare any report of non-
compliance in accordance with the pro-
cedures at 209.406–3 or 209.407–3. 

[64 FR 62986, Nov. 18, 1999] 

Subpart 225.3—Contracts Per-
formed Outside the United 
States 

SOURCE: 73 FR 16774, Mar. 31, 2008, unless 
otherwise noted. 

225.301 Contractor personnel in a des-
ignated operational area or sup-
porting a diplomatic or consular 
mission outside the United States. 

225.301–1 Scope. 

(a) Performance in a designated oper-
ational area, as used in this section, 
means performance of a service or con-
struction, as required by the contract. 
For supply contracts, the term in-
cludes services associated with the ac-
quisition of supplies (e.g., installation 
or maintenance), but does not include 
production of the supplies or associated 
overhead functions. 

(c) For DoD, this section also applies 
to all personal services contracts. 

225.301–4 Contract clause. 

(1) Use the clause at FAR 52.225–19, 
Contractor Personnel in a Designated 
Operational Area or Supporting a Dip-
lomatic or Consular Mission Outside 
the United States, in accordance with 
the prescription at FAR 25.301–4, except 
that— 
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