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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT 
TYPES 

PART 313—SIMPLIFIED 
ACQUISITION PROCEDURES 

Sec. 
313.003 Policy. 

Subpart 313.1—Procedures. 

313.106–2 Evaluation of quotations or offers. 

Subpart 313.3—Simplified Acquisition 
Methods 

313.301 Government-wide commercial pur-
chase card. 

313.303 Blanket purchase agreements. 
313.303–5 Purchases under blanket purchase 

agreements. 

Subpart 313.5—Test Program for Certain 
Commercial Items 

313.501 Special documentation require-
ments. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c). 

SOURCE: 74 FR 62398, Nov. 27, 2009, unless 
otherwise noted. 

313.003 Policy. 

EIT products and services, including 
EIT deliverables such as electronic 
documents and reports, acquired pursu-
ant to FAR Part 13 shall comply with 
Section 508 of the Rehabilitation Act of 
1973, as amended. Consistent with para-
graph 4.3.1 of the HHS Section 508 pol-
icy—see Section 508 policy on HHS Of-
fice on Disability Web site, if products 
and services, including commercially 
available items, meet some but not all 
of the applicable Section 508 accessi-
bility standards, and no commercially 
available products or services meet all 
of the applicable Section 508 accessi-
bility standards, an OPDIV/STAFFDIV 
shall acquire the products and services 
that best meet the applicable Section 
508 accessibility standards. Commer-
cial nonavailability exception deter-
minations for EIT products and serv-
ices that do not meet some or all of the 
applicable Section 508 accessibility 
standards shall be processed in accord-
ance with 339.203. 

Subpart 313.1—Procedures 

313.106–2 Evaluation of quotations or 
offers. 

(b)(5) Technical Evaluation. When 
conducting a technical evaluation of 
quotations or proposals received under 
FAR Part 13, the provisions of 
315.305(a)(3) apply. 

Subpart 313.3—Simplified 
Acquisition Methods 

313.301 Government-wide commercial 
purchase card. 

(b) HHS’ procedures for the use and 
control of the Government-wide com-
mercial purchase card may be found in 
the HHS Purchase Card Program 
Guide, available on the ASFR/OGAPA/ 
DA Web site. 

(1) ASFR/OGAPA/DA has overall re-
sponsibility for monitoring the 
OPDIVs’ implementation of the HHS 
purchase card program to foster com-
pliance with FAR 13.301; OMB Circular 
A–123, Appendix B, ‘‘Improving the 
Management of Government Charge 
Card Programs;’’ GSA’s SmartPay Pro-
gram guidance; and HHS Purchase 
Card program standards. 

(2) The OPDIVs, through their des-
ignated Agency/Organization Program 
Coordinators, are responsible for estab-
lishing the necessary local procedures 
and appropriate training requirements 
to ensure effective implementation of 
the HHS purchase card program. 

(3) OPDIVs shall refer to 313.003 and 
the HHS Purchase Card Program Guide 
for information regarding acquiring 
EIT products and services subject to 
Section 508 of the Rehabilitation Act of 
1973, as amended. 

313.303 Blanket purchase agreements. 

313.303–5 Purchases under blanket 
purchase agreements. 

(e)(5) HHS personnel that sign deliv-
ery documents, invoices, etc., verifying 
the receipt of an item or service shall 
forward such documents to the fiscal 
office or other paying office that the 
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OPDIV designates. The fiscal or other 
paying officer shall use the signed doc-
ument, invoice, etc., as the basis for 
payment. Alternatively, OPDIVs may 
use electronic methods to document, 
and transmit to the paying office, the 
receipt, inspection, and acceptance of 
items or services for payment purposes, 
provided such methods are authorized 
in local fiscal procedures. Contracting 
offices shall establish procedures to en-
sure that funds are available prior to 
placement of orders. 

Subpart 313.5—Test Program for 
Certain Commercial Items 

313.501 Special documentation re-
quirements. 

(a)(1) 
(i) The justification requirements of 

306.303–1(b) and 306.303–1(b)(1) through 
(b)(4) apply to proposed noncompetitive 
acquisitions placed under FAR Subpart 
13.5. 

(ii) The HHS standard format for 
JOFOCs cited in 306.303–1(b)(1) shall be 
used to support noncompetitive acqui-
sitions in excess of the simplified ac-
quisition threshold placed under FAR 
Subpart 13.5. 

(iii) The certification, concurrence, 
and approval requirements cited in 
306.304 for JOFOCs apply to applicable 
noncompetitive acquisitions placed 
under FAR Subpart 13.5. 

(2) 
(i) The Contracting Officer shall ex-

ercise this approval authority unless a 
higher approval level is required by 
OPDIV procedures. 

(ii) The CAs are listed in 306.501. This 
approval authority is not delegable. 

(iii) The CA shall exercise this ap-
proval authority, except where the in-
dividual designated as the competition 
advocate does not meet the require-
ments of FAR 6.304(a)(3)(ii). This ap-
proval authority is not delegable. 

(iv) The HHS SPE is the Associate 
DAS for Acquisition. 

PART 314—SEALED BIDDING 

Subpart 314.1—Use of Sealed Bidding 

Sec. 
314.103 Policy. 

Subpart 314.2—Solicitation of Bids 

314.202 General rules for solicitation of bids. 
314.202–7 Facsimile bids. 

Subpart 314.4—Opening of Bids and 
Award of Contract 

314.404 Rejection of bids. 
314.404–1 Cancellation of invitations after 

opening. 
314.407 Mistakes in bids. 
314.407–3 Other mistakes disclosed before 

award. 
314.407–4 Mistakes after award. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c). 

SOURCE: 74 FR 62398, Nov. 27, 2009, unless 
otherwise noted. 

Subpart 314.1—Use of Sealed 
Bidding 

314.103 Policy. 
EIT products and services, including 

EIT deliverables such as electronic 
documents and reports, acquired using 
sealed-bid procedures shall comply 
with Section 508 of the Rehabilitation 
Act of 1973, as amended. Consistent 
with paragraph 4.3.1 of the HHS Sec-
tion 508 policy—see Section 508 policy 
on HHS Office of Disability Web site, if 
products and services, including com-
mercially available items, meet some 
but not all of the applicable Section 508 
accessibility standards, and no com-
mercially available products or serv-
ices meet all of the applicable Section 
508 accessibility standards, an OPDIV/ 
STAFFDIV shall acquire the products 
and services that best meet the appli-
cable Section 508 accessibility stand-
ards. Commercial nonavailability ex-
ception determinations for EIT prod-
ucts and services that do not meet 
some or all of the applicable Section 
508 accessibility standards shall be 
processed in accordance with 339.203. 

Subpart 314.2—Solicitation of Bids 

314.202 General rules for solicitation 
of bids. 

314.202–7 Facsimile bids. 
(c) If the HCA (non-delegable) deter-

mines that the contracting activity 
will allow use of facsimile bids and pro-
posals, the HCA shall prescribe inter-
nal procedures, in accordance with the 
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FAR 14.202–7, to ensure uniform proc-
essing and control. 

Subpart 314.4—Opening of Bids 
and Award of Contract 

314.404 Rejection of bids. 

314.404–1 Cancellation of invitations 
after opening. 

(c) The HCA or CCO (non-delegable) 
shall make the agency head determina-
tions specified in FAR 14.404–1. 

314.407 Mistakes in bids. 

314.407–3 Other mistakes disclosed be-
fore award. 

(e) The CCO (non-delegable) has the 
authority to make determinations 
under paragraphs (a), (b), (c), and (d) of 
FAR 14.407–3. 

(f) OGC–GLD shall concur in each 
proposed determination. 

(i) The CCO shall submit directly to 
OGC–GLD cases in which the evidence 
is not clear and convincing or is other-
wise doubtful. 

314.407–4 Mistakes after award. 
(c) The HCA or the CCO (non-dele-

gable), in consultation with OGC–GLD, 
has the authority to make administra-
tive determinations in connection with 
mistakes in bid alleged after award. 

(d) OGC–GLD shall concur in each 
proposed determination. 

PART 315—CONTRACTING BY 
NEGOTIATION 

Subpart 315.2—Solicitation and Receipt of 
Proposals and Information 

Sec. 
315.201 Exchanges with industry before re-

ceipt of proposals. 
315.204–5 Part IV—Representations and in-

structions. 
315.208 Submission, modification, revision, 

and withdrawal of proposals. 
315.209 Solicitation provisions and contract 

clauses. 

Subpart 315.3—Source Selection. 

315.303–70 Policy. 
315.304 Evaluation factors and significant 

subfactors. 
315.305 Proposal evaluation. 
315.306 Exchanges with offerors after receipt 

of proposals. 

315.307 Proposal revisions. 
315.370 Finalization of details with the se-

lected source. 
315.371 Contract preparation and award. 
315.372 Preparation of negotiation memo-

randum. 

Subpart 315.4—Contract Pricing 

315.404 Proposal analysis. 
315.404–2 Information to support proposal 

analysis. 
315.404–4 Profit. 

Subpart 315.6—Unsolicited Proposals 

315.605 Content of unsolicited proposals. 
315.606 Agency procedures. 
315.606–1 Receipt and initial review. 
315.609 Limited use of data. 

Subpart 315.70—Acquisition of Electronic 
Information Technology 

315.7000 Section 508 accessibility standards. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c). 

SOURCE: 74 FR 62398, Nov. 27, 2009, unless 
otherwise noted. 

Subpart 315.2—Solicitation and 
Receipt of Proposals and In-
formation 

315.201 Exchanges with industry be-
fore receipt of proposals. 

(e)(1) An OPDIV may issue an ad-
vance notice, entitled ‘‘Request for In-
formation,’’ in accordance with the re-
quirements of FAR 15.201(e), whenever 
it requires technical, scientific, and/or 
business information and input from 
the marketplace for project planning 
purposes regarding the availability of 
existing or potential solutions. An RFI 
may be used for any type of require-
ment, but is particularly appropriate 
for complex projects involving R & D, 
IT, construction, and other highly 
technical requirements. An RFI may 
also be issued to identify issues about 
the Government’s requirements and 
the planned acquisition strategy. Use 
of an RFI generally is appropriate 
under the following conditions: 

(i) It is not clear whether the purpose 
and performance requirements of a po-
tential or planned project are feasible, 
achievable, and complete. 

(ii) It is not certain that a solution, 
technical approach, or product needed 
to accomplish a potential or planned 
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project exists or can be developed, par-
ticularly in the case of a new, highly 
specialized/unique Government pro-
gram mandate. 

(iii) It is necessary to test the mar-
ketplace to determine if there are 
questions or concerns regarding the use 
of a new or innovative acquisition 
strategy or instrument previously un-
tried to accomplish a potential or 
planned project. 

(iv) It is necessary to determine the 
general effort or time (estimate or 
rough order of magnitude) that may be 
required to accomplish a potential or 
planned project. 

NOTE: This type of information may be re-
quested, only if it is necessary, broad in 
scope, and required for planning purposes. 
Detailed estimates must not be requested. 

(v) It is necessary to ensure that un-
duly restrictive technical or business/ 
acquisition requirements are not made 
part of any resultant solicitation so 
that maximum competition is gen-
erated. 

(2) When using an RFI, an OPDIV 
shall not request that potential sources 
provide more than the minimum infor-
mation necessary—see FAR 10.001(b), to 
obtain the input required. The notice 
and the information received shall not 
be used to determine how well respond-
ents can perform a requirement, which 
can only be evaluated in response to a 
solicitation. Accordingly, the notice 
shall not be used to— 

(i) Obtain capability statements that 
are evaluated and determined accept-
able or unacceptable; 

(ii) Require cost/price proposals or 
detailed technical solutions; 

(iii) Identify a prospective sole 
source; or 

(iv) Exclude small business concerns. 
(3) While not the primary intent of 

an RFI, an OPDIV may additionally re-
quest that respondents provide infor-
mation regarding their organizational 
size classification and capabilities 
when the OPDIV is uncertain whether 
any organization, acting individually 
or in partnership with others, can sat-
isfy the requirement. For example, the 
notice may ask respondents to identify 
whether they are small businesses; 
HUBZone small businesses; service-dis-
abled, veteran-owned small businesses; 
8(a) small businesses; veteran-owned 
small businesses; woman-owned small 

businesses; or a small disadvantaged 
businesses. However, an RFI shall not 
be used solely to determine the avail-
ability of qualified sources for a pro-
posed project or to determine their size 
classification. In such instances, as ap-
plicable, an R & D Sources Sought no-
tice, Sources Sought notice, or Small 
Business Sources Sought notice may be 
used—see HHSAR 305.205, 310.001, and 
319.202–2. 

(4) OPDIVs shall follow the standard 
HHS instructions for completing an 
RFI. The template for an RFI is avail-
able on the ASFR/OGAPA/DA Internet 
Web site. The Contracting Officer shall 
post the notice in FedBizOpps by se-
lecting and completing a Special No-
tice, accessible on the FedBizOpps 
‘‘Notices’’ page at: http:// 
www.fedbizopps.gov. RFIs must be pub-
lished, at a minimum, in FedBizOpps— 
see FAR 10.002(b)(2)(iii) and 15.201(d). Ad-
ditional information may be included 
in an RFI in accordance with OPDIV 
procedures. The Contracting Officer 
shall document, in the form of a memo-
randum to the file, the results of the 
review by technical personnel of infor-
mation submitted in response to the 
notice, including whether each re-
spondent appears to be capable of per-
forming the requirement. The Con-
tracting Officer shall attach a copy of 
the analysis provided by the technical 
personnel to the memorandum. 

315.204–5 Part IV—Representations 
and instructions. 

(c) Section M, Evaluation factors for 
award. 

(1) General. 
(i) The Project Officer shall develop 

technical evaluation factors and sub-
mit them to the Contracting Officer as 
part of the acquisition plan or other 
acquisition request documentation for 
inclusion in a solicitation. The Project 
Officer shall indicate the relative im-
portance or weight of the evaluation 
factors based on the requirements of an 
individual acquisition. Since the eval-
uation factors will serve as the stand-
ard for proposal evaluation, they re-
quire careful selection. 

(ii) Only a formal amendment to a so-
licitation can change the evaluation 
factors. Evaluation of proposals shall 
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include only those factors set forth in 
a solicitation. 

(2) Review of evaluation factors. 
(i) The Contracting Officer shall re-

view evaluation factors to ensure they 
are consistent with the SOW/PWS. This 
review is not intended to dictate tech-
nical requirements to the program of-
fice or Project Officer, but rather to 
ensure that the evaluation factors are 
clear, concise, and fair, so that all po-
tential offerors are fully aware of the 
bases for proposal evaluation and are 
given an equal opportunity to compete. 

(ii) The Project Officer and the Con-
tracting Officer shall review the eval-
uation factors to ascertain the fol-
lowing: 

(A) The factors address the key pro-
grammatic concerns which the offerors 
must be aware of in preparing pro-
posals. 

(B) The factors are specifically appli-
cable to the current acquisition and 
are not restatements of factors from 
previous acquisitions which are not rel-
evant. 

(C) The factors represent only the 
significant areas of importance, rather 
than a multitude of factors. (Note: All 
factors tend to lose importance, if too 
many are included; and using too many 
factors may prove as detrimental as 
using too few.) 

(3) Examples of topics that form a 
basis for evaluation factors. Typical 
examples of topics that form a basis for 
the development of evaluation factors 
are listed in the following paragraphs. 
These examples may assist in the de-
velopment of actual evaluation factors 
for a specific acquisition, as appro-
priate. 

(i) Understanding of the SOW/PWS. 
(ii) Method of accomplishing the ob-

jectives and intent of the SOW/PWS. 
(iii) Soundness of the scientific or 

technical approach for executing the 
requirements of the SOW/PWS, includ-
ing, when applicable, preliminary lay-
outs, sketches, diagrams, other graphic 
representations, calculations, curves, 
and other data necessary for presen-
tation, substantiation, justification, or 
understanding of the approach. 

(iv) Special technical factors, such as 
experience or pertinent novel ideas in 
the specific branch of science or tech-
nology involved. 

(v) Feasibility or practicality of suc-
cessfully accomplishing the require-
ments (including a statement and dis-
cussion of anticipated major difficul-
ties and problem areas, and rec-
ommended approaches for their resolu-
tion). 

(vi) Availability of required special 
research, test, and other equipment or 
facilities. 

(vii) Managerial capability (ability to 
achieve delivery or performance re-
quirements as demonstrated by the 
proposed use of management and other 
personnel resources, and to success-
fully manage the project, including 
subcontractor and/or consultant ef-
forts, if applicable, as evidenced by the 
management plan and demonstrated by 
previous experience). 

(viii) Availability, qualifications, ex-
perience, education, and competence of 
professional, technical, and other per-
sonnel, including proposed subcontrac-
tors and consultants (as evidenced by 
resumes, endorsements, and expla-
nations of previous efforts). 

(ix) Soundness of the proposed staff 
time or labor hours, propriety of per-
sonnel classifications (professional, 
technical, others), necessity for type 
and quantity of material and facilities 
proposed, validity of proposed subcon-
tracting, and necessity of proposed 
travel. 

(x) Quality of offeror’s past perform-
ance on recent projects of similar size 
and scope. 

(xi) Extent of proposed participation 
of small disadvantaged business con-
cerns in performance of the contract. 

315.208 Submission, modification, revi-
sion, and withdrawal of proposals. 

(b) In addition to the provision in 
FAR 52.215–1, Instructions to Offerors— 
Competitive Acquisition, if an HCA de-
termines that certain classes of bio-
medical or behavioral R & D acquisi-
tions are subject to conditions other 
than those specified in FAR 52.215– 
1(c)(3), the HCA may authorize for use 
in competitive solicitations for R & D, 
valued at more than the simplified ac-
quisition threshold, the use of the pro-
vision in 352.215–70, Late Proposals and 
Revisions. This is an authorized FAR 
deviation. 
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(2) When the provision at 352.215–70 is 
included in the solicitation and a pro-
posal is received after the exact time 
specified for receipt, the Contracting 
Officer, with the assistance of cost and 
technical personnel, shall make a writ-
ten determination as to whether the 
proposal meets the requirements of the 
provision at 352.215–70 and, therefore, 
can be considered. 

315.209 Solicitation provisions and 
contract clauses. 

(a) The Contracting Officer shall in-
sert paragraph (e) in 352.215–1 in place 
of paragraph (e) in the provision in 
FAR 52.215–1, Instructions to Offerors— 
Competitive Acquisition, in solicita-
tions for competitive, negotiated ac-
quisitions valued at more than the sim-
plified acquisition threshold. This is an 
authorized FAR deviation. 

Subpart 315.3—Source Selection 
315.303–70 Policy. 

(a) If an OPDIV is required by statute 
to use peer review for technical review 
of specified contracts, the require-
ments of those statutes, any imple-
menting regulatory requirements, the 
Federal Advisory Committee Act, and 
as applicable, any approved HHSAR de-
viation(s) from this subpart take prece-
dence over the otherwise applicable re-
quirements of this subpart. 

(1) The statutes that require such re-
view and implementing regulations are 
as follows: NIH—42 U.S.C. 289a and 42 
CFR Part 52h; SAMHSA—42 U.S.C. 
290aa–3, and AHRQ—42 U.S.C. 299c–1. 

315.304 Evaluation factors and signifi-
cant subfactors. 

(a) A solicitation for EIT products 
and services, including EIT 
deliverables such as electronic docu-
ments and reports, shall include a sepa-
rate technical evaluation factor (which 
may be in the form of a technical eval-
uation criterion or a mandatory quali-
fication criterion, as appropriate) de-
veloped by the Contracting Officer, 
Project Officer, and the OPDIV Section 
508 Coordinator to determine vendor 
compliance with applicable Section 508 
accessibility standards. The technical 
evaluation panel’s assessment of Sec-
tion 508 accessibility standards con-

formance shall be based on the Section 
508 Product Assessment Template—see 
Section 508 policy on Office of Dis-
ability Web site for the template, and 
on any other pertinent information 
that offerors provide in response to a 
solicitation. The HHS Office on Dis-
ability is responsible for providing 
technical assistance in Section 508 
evaluation factor development. 

(b) Before conducting negotiations or 
making an award, the Contracting Offi-
cer shall provide a summary of the 
technical evaluation panel’s assess-
ment of vendor responses to the solici-
tation’s Section 508 evaluation factor 
for review by the Section 508 Official or 
designee. The Section 508 Official or 
designee shall indicate approval/dis-
approval of the evaluation panel’s as-
sessment. The Contracting Officer shall 
coordinate the resolution of any issues 
raised by the Section 508 Official or 
designee with the chair of the technical 
evaluation panel or Project Officer, as 
appropriate. The acquisition process 
shall not proceed unless and until the 
Section 508 Official or designee has ap-
proved the technical evaluation panel’s 
assessment. The Contracting Officer 
shall include the assessment in the of-
ficial contract file. See 339.203 regard-
ing processing exception determination 
requests. 

315.305 Proposal evaluation. 

(a)(1) Cost or price evaluation. 
(i) The Contracting Officer shall 

evaluate proposals in accordance with 
the FAR 15.404. The extent of cost or 
price analysis in each case depends on 
the availability of competition, con-
tract type, the proposed amount, and 
technical complexity. 

(A) For competitive firm-fixed-price 
and fixed price with economic price ad-
justment contracts, price analysis 
should be sufficient to determine price 
fairness and reasonableness. 

(B) When competition is not adequate 
for the above contract types, and for 
cost-reimbursement and time and ma-
terials contracts, cost analysis may be 
required. In such cases, the Con-
tracting Officer shall request the 
Project Officer’s assistance in ana-
lyzing the following cost elements, if 
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applicable, to determine if the pro-
posed amounts are necessary and rea-
sonable for efficient contract perform-
ance: 

(1) The number and mix of proposed 
labor hours relative to the technical 
requirements. 

(2) Types, numbers and hours/days of 
proposed consultants. 

(3) The kinds and quantities of mate-
rial, equipment, supplies, and services. 

(4) Kinds and quantities of IT. 
(5) Logic of proposed subcontracting. 
(6) Travel proposed, including num-

ber of trips, locations, purpose, and 
travelers. 

(7) Other direct costs not specified 
above. 

(ii) The Project Officer shall provide 
written comments, including the ra-
tionale for any exceptions to the cost 
elements. The Contracting Officer shall 
consider the Project Officer’s com-
ments for negotiations or to support 
award without discussions. The Con-
tracting Officer shall also request as-
sistance of a cost/price analyst, when 
necessary. 

(2) Past performance evaluation. When 
evaluating past performance, the Con-
tracting Officer shall check references 
to obtain information concerning the 
performance history of offerors in com-
pliance with FAR 42.1502. The Con-
tracting Officer may require the assist-
ance of the Project Officer as well as 
other Government technical personnel 
in performing this function. 

(3) Technical evaluation. 
(i) Technical evaluation plan. 
(A) The Contracting Officer shall re-

quire a technical evaluation plan if the 
proposed acquisition either requires 
preparation of an AP—see 307.71 or is 
otherwise sufficiently complex. 

(B) The technical evaluation plan 
shall include, at a minimum, the fol-
lowing elements: 

(1) A list of recommended technical 
evaluation panel members, their orga-
nizations, a list of their major con-
sulting clients (if applicable), their 
qualifications, and curricula vitae (if 
applicable). 

(2) A statement that the technical 
evaluation panel will include non-Fed-
eral technical proposal evaluators, if 
applicable, and a determination that 
sufficient Federal technical proposal 

evaluators are unavailable—see FAR 
37.204. A determination to use non-Fed-
eral proposal evaluators shall be signed 
at a level no lower than the HCA. A de-
termination is not required, however, if 
non-Federal evaluators will be used in 
accordance with 315.303–70(a). 

(3) A statement that there is no ap-
parent or actual conflict of interest re-
garding any recommended panel mem-
ber. 

(4) A copy of each rating sheet, ap-
proved by the Contracting Officer, to 
ensure consistency with the evaluation 
criteria. 

(5) A brief description of the general 
evaluation approach. 

(6) A description of the methodology 
for evaluating key elements in the 
technical evaluation plan, including 
any solicitation evaluation factor in-
volving the acquisition of EIT products 
and services subject to Section 508. 

(C) Except as provided in OPDIV pro-
cedures, a program office official at 
least one level above the Project Offi-
cer shall approve the technical evalua-
tion plan. 

(D) The Project Officer shall provide 
the technical evaluation plan to the 
Contracting Officer for review and ap-
proval before the solicitation is issued. 
The Contracting Officer shall ensure 
that the evaluation criteria reflect the 
significant factors and subfactors re-
lating to the evaluation when con-
ducting the review of the plan. 

(ii) Technical evaluation panel. 
(A) General. 
(1) A technical evaluation panel is re-

quired for all acquisitions subject to 
this subpart that require preparation 
of an AP. The Contracting Officer may 
require a technical evaluation panel 
for acquisitions that do not require 
preparation of an AP, based on the 
complexity of the acquisition and the 
role that the technical evaluation will 
have in the award decision. 

(2) The technical evaluation process 
requires careful consideration regard-
ing the size, composition, expertise, 
and function of the technical evalua-
tion panel. The panel’s efforts will in-
fluence the success or failure of the ac-
quisition. 

(3) At least 50 percent of the HHS 
personnel on a technical evaluation 
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panel shall have successfully com-
pleted HHS University’s ‘‘Basic Con-
tracting Officer’s Technical Represent-
ative’’ course or an equivalent course 
within 4 years before assuming their 
designated role. This training require-
ment applies to evaluators performing 
the initial technical evaluation and 
any subsequent technical evaluations, 
but does not apply to peer review panel 
members. The Contracting Officer may 
waive this training requirement in exi-
gent circumstances if documented in 
writing and approved by the Head of 
Contracting Activity. This training re-
quirement applies to evaluators per-
forming the initial technical evalua-
tion and any subsequent technical 
evaluations. However, this training re-
quirement does not apply to peer re-
view panel members. 

(B) Role of the Project Officer. 
(1) The Project Officer provides guid-

ance, information, and assistance to 
the Contracting Officer on all technical 
aspects of a proposed acquisition—see 
302.101. The Project Officer may be a 
voting member of the technical evalua-
tion panel and may serve as the chair-
person of the panel unless prohibited 
by law or contracting activity proce-
dures. 

(2) The Project Officer shall rec-
ommend panel members who have suf-
ficient expertise in the technical as-
pects of the acquisition to be able to 
evaluate strengths and weaknesses in 
proposals. 

(3) The Project Officer shall ensure 
that persons possessing expertise and 
experience in addressing issues relative 
to sex, race, national origin, and dis-
ability are included as panel members 
for acquisitions to which such issues 
apply. 

(4) The Project Officer shall submit a 
list of recommended panel members to 
a program office official at least one 
level higher than him/herself. This offi-
cial shall review the list and select the 
chairperson. 

(5) The Project Officer shall arrange 
for adequate and secure working space 
for the panel. 

(C) Role of the Contracting Officer. 
(1) The term ‘‘Contracting Officer,’’ 

as used in this subpart, may be the 
Contracting Officer or a Contract Spe-

cialist possessing an appropriate FAC– 
C certification. 

(2) The Contracting Officer shall not 
serve as a member of the technical 
evaluation panel, but shall— 

(i) Address the initial meeting of the 
technical evaluation panel; 

(ii) Provide assistance to the eval-
uators as required; and 

(iii) Ensure that the scores ade-
quately reflect the written technical 
report comments. 

(D) Conflict of interest. 
(1) If a panel member has an actual 

or apparent conflict of interest related 
to a proposal under evaluation, the in-
dividual cannot serve on the panel. If a 
suitable replacement is not available, 
the panel shall perform the review 
without a replacement. 

(2) For the purposes of this subpart, 
conflicts of interest are defined in the 
Standards of Ethical Conduct for Employ-
ees of the Executive Branch (5 CFR part 
2635), Supplemental Standards of Ethical 
Conduct for Employees of the Department 
of Health and Human Services (5 CFR 
part 5501), and the Procurement Integrity 
Act. For outside evaluators serving on 
the technical evaluation panel, see 
paragraph (a)(3)(ii)(F) of this section. 

(E) Continuity of evaluation process. 
(1) The technical evaluation panel 

shall evaluate all original proposals; 
make recommendations to the chair-
person regarding strengths and weak-
nesses of proposals; if required by the 
Contracting Officer, assist the Con-
tracting Officer during communica-
tions and discussions; and review sup-
plemental, revised or final proposal re-
visions. To the extent possible, the 
same evaluators shall be available 
throughout the entire evaluation and 
selection process to ensure continuity 
and consistency in the treatment of 
proposals. The following are examples 
of circumstances when it would not be 
necessary for the technical evaluation 
panel to evaluate revised proposals 
submitted during the acquisition: 

(i) The answers to questions do not 
have a substantial impact on the pro-
posal. 

(ii) Final proposal revisions are not 
materially different from the original 
proposals. 
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(iii) Revisions to the proposals are 
relatively minor and do not affect the 
rankings of the offerors. 

(2) The Contracting Officer, with the 
written concurrence of the technical 
evaluation panel chairperson, may de-
cide not to have the panel evaluate the 
revised proposals. The Contracting Of-
ficer shall fully document such a deci-
sion in the contract file. 

(3) When the Contracting Officer con-
siders technical evaluation panel meet-
ings necessary, the attendance of eval-
uators is mandatory. When the chair-
person determines that an evaluator’s 
failure to attend the meetings is preju-
dicial to the evaluation, the chair-
person shall remove or replace the in-
dividual after discussing the situation 
with the Contracting Officer and ob-
taining the Contracting Officer’s con-
currence and the approval of the offi-
cial responsible for appointing the 
panel members. 

(4) When continuity of the evaluation 
process is not possible, and new eval-
uators are selected or the size of the 
evaluation panel is reduced, each panel 
member shall review all proposals at 
the current stage of the acquisition— 
i.e., initial proposal, final proposal re-
visions, etc. Also, the Contracting Offi-
cer shall provide guidance concerning 
what steps to take if an unusually 
large number of proposals is received, 
including how to determine what con-
stitutes an unusually large number of 
proposals. 

(F) Use of outside evaluators. 
(1) Except when peer review is re-

quired by statute as provided in 
315.303–70(a), decisions to disclose pro-
posals to evaluators outside of the Gov-
ernment shall be made by the official 
responsible for appointing panel mem-
bers in accordance with OPDIV proce-
dures. The avoidance of organization 
conflict of interest and competitive re-
lationships must be taken into consid-
eration when making the decision to 
use outside evaluators. 

(2) When a solicited proposal will be 
disclosed outside the Government for 
evaluation purposes, the following or 
similar conditions shall be part of the 
written agreement with the eval-
uator(s) prior to disclosure: 

CONDITIONS FOR EVALUATING PROPOSALS 

The evaluator agrees to use the data (trade 
secrets, business data, and technical data) 
contained in the proposal for evaluation pur-
poses only. The foregoing requirement does 
not apply to data obtained from another 
source without restriction. Any notice or 
legend placed on the proposal by either HHS 
or the submitter of the proposal shall be ap-
plied to any reproduction or abstract pro-
vided to the evaluator or made by the eval-
uator. Upon completion of the evaluation, 
the evaluator shall return to the Govern-
ment the furnished copy of the proposal or 
abstract, and all copies thereof, to the HHS 
office which initially furnished the proposal 
for evaluation. Unless authorized by the HHS 
initiating office, the evaluator shall not con-
tact the submitter of the proposal con-
cerning any aspects of its contents. The eval-
uator’s employees and subcontractors shall 
abide by these conditions. 

(iii) Receipt of proposals. 
(A) After the closing date for the re-

ceipt of proposals set in the solicita-
tion, the Contracting Officer shall for-
ward the technical proposals, by 
memorandum, to the Project Officer or 
chairperson for evaluation. The Con-
tracting Officer shall retain the busi-
ness proposals for evaluation. 

(B) The transmittal memorandum 
shall include at least the following ele-
ments: 

(1) A list of the names of the organi-
zations submitting proposals. 

(2) A reference to the need to pre-
serve the integrity of the source selec-
tion process. 

(3) A statement that only the Con-
tracting Officer is authorized to con-
duct discussions. 

(4) A requirement for a technical 
evaluation report in accordance with 
paragraph (a)(3)(vi) of this section. 

(5) The establishment of a date for re-
ceipt of the technical evaluation re-
port. 

(iv) Convening the technical evaluation 
panel. 

(A) Normally, the technical evalua-
tion panel convenes to evaluate pro-
posals. However, there may be situa-
tions when the panel chairperson deter-
mines that it is not feasible for the 
panel to convene. Whenever the panel 
does not convene, the panel chair-
person shall closely monitor the tech-
nical review to produce acceptable re-
sults. 
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(B) When a panel convenes, the chair-
person shall control the technical pro-
posals provided by the Contracting Of-
ficer for use during the evaluation 
process. The chairperson normally dis-
tributes the technical proposals prior 
to the initial panel meeting and estab-
lishes procedures for securing the pro-
posals whenever they are not being 
evaluated to ensure their confiden-
tiality. After an evaluation is com-
pleted, the chairperson shall return all 
proposals to the Contracting Officer. 

(C) The Contracting Officer shall ad-
dress the initial meeting of the panel 
and state the basic rules for conducting 
the evaluation. The Contracting Officer 
shall provide written guidance to the 
panel, if the Contracting Officer cannot 
attend the initial panel meeting. The 
guidance shall include the following 
elements: 

(1) An explanation of the evaluation 
process and the role of evaluators 
throughout the process. 

(2) The need for evaluators to read 
and understand the solicitation, espe-
cially the SOW/PWS and evaluation 
criteria, prior to reading the proposals. 

(3) The need for evaluators to restrict 
the review to only the SOW/PWS, the 
evaluation criteria, and the contents of 
the technical proposals. 

(4) The need for each evaluator to re-
view all of the proposals. 

(5) The need for evaluators to iden-
tify ambiguities, inconsistencies, er-
rors, and deficiencies. 

(6) The need for the evaluators to 
provide complete written documenta-
tion of the individual strengths and 
weaknesses for each proposal. 

(7) An instruction specifying that, 
until an award is made, they may not 
disclose information concerning the ac-
quisition to any person not directly in-
volved in the evaluation process. 

(8) An explanation of conflicts of in-
terest. 

(v) Rating and ranking of proposals. 
The evaluators shall individually read 
each proposal, describe tentative 
strengths and weaknesses, and inde-
pendently assign preliminary scores in 
relation to each evaluation factor set 
forth in the solicitation. The eval-
uators may then discuss in detail the 
individual strengths and weaknesses 
described by each evaluator and, if pos-

sible, arrive at a common under-
standing of the major strengths and 
weaknesses and the potential for cor-
recting each offeror’s weakness(es). 
Each evaluator shall assign a final 
score to each proposal, and the tech-
nical evaluation panel shall collec-
tively rank the proposals. Normally, 
ranking is the result of adding the nu-
merical scores assigned to the evalua-
tion factors and determining the aver-
age for each offeror. The evaluators 
shall then identify whether each pro-
posal is acceptable or unacceptable. 
The technical evaluation panel shall 
not employ predetermined cutoff 
scores. 

(vi) Technical evaluation report. The 
chairperson shall prepare a technical 
evaluation report and provide it to the 
Contracting Officer, who shall main-
tain it as a permanent record in the 
contract file. The report shall reflect 
the ranking of the proposals and iden-
tify each proposal as acceptable or un-
acceptable. The report shall also in-
clude a narrative evaluation specifying 
the strengths and weaknesses of each 
proposal, and any reservations, quali-
fications, or areas to be addressed that 
might bear upon the selection of 
sources for negotiation and award. The 
report shall include concrete technical 
reasons supporting any determination 
of unacceptability of a proposal and, 
for acceptable proposals, include spe-
cific points and questions for discus-
sions or negotiations. The technical 
evaluation report shall also include a 
copy of each signed rating sheet, unless 
the Contracting Officer determines, in 
accordance with FAR 15.305(a)(3)(ii), 
and 315.305(a)(3)(vi), that the technical 
evaluation report includes appropriate 
and sufficiently detailed supporting 
narrative (with specific references to 
particular portions of offerors’ pro-
posals) to (1) fully and reasonably ex-
plain the basis for the technical eval-
uation panel’s assessments of each pro-
posal, including an evaluation rating of 
‘‘acceptable’’ or ‘‘unacceptable; and (2) 
support any recommendation to in-
clude or not include a proposal in the 
competitive range. However, when peer 
review of proposals is required as pro-
vided in 315.303–70(a), OPDIVs shall fol-
low applicable peer review guidelines 
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and practices regarding the submis-
sion, maintenance, and disposal of re-
viewer rating sheets. 

[74 FR 62398, Nov. 27, 2009, as amended at 75 
FR 21510, Apr. 26, 2010] 

315.306 Exchanges with offerors after 
receipt of proposals. 

(d) Exchanges with offerors after estab-
lishment of the competitive range. The 
Project Officer or technical evaluation 
panel shall develop technical questions 
as part of the technical evaluation re-
port. The questions shall disclose the 
ambiguities, weaknesses, and defi-
ciencies of offeror(s)’ proposals. The 
Contracting Officer, with the assist-
ance of the Project Officer or panel as 
required, shall prepare the manage-
ment, past performance, and cost or 
price questions. The method of request-
ing offerors in the competitive range to 
submit additional information may 
vary depending on the complexity of 
the questions, the extent of additional 
information necessary, the time needed 
to analyze the responses, and the time 
frame for making the award. However, 
to the extent practicable, all questions 
and answers shall be in writing. The 
Contracting Officer shall give each of-
feror in the competitive range an equi-
table period of time for preparation of 
responses to questions to the extent 
practicable. 

315.307 Proposal revisions. 
(b) Final proposal revisions are sub-

ject to— 
(1) A final evaluation of price or cost 

and other salient factors by the Con-
tracting Officer and Project Officer, 
with assistance from a cost/price ana-
lyst, as appropriate; and 

(2) An evaluation of technical factors 
by the technical evaluation panel, as 
necessary. 

The technical evaluation panel may 
rescore and re-rank technical proposals 
in the competitive range and prepare a 
technical evaluation report. To the ex-
tent practicable, the same evaluators 
who reviewed the original proposals 
shall perform the evaluation. The Con-
tracting Officer and Project Officer 
shall conduct a final evaluation of past 
performance. The technical evaluation 
panel may be involved in the final eval-
uation of past performance, if the panel 

is comprised solely of Government per-
sonnel. 

315.370 Finalization of details with the 
selected source. 

(a) After selection of the successful 
proposal, the Contracting Officer may 
finalize details with the selected offer-
or, if necessary. However, the Con-
tracting Officer shall not introduce any 
factor that could have an effect on the 
selection process after the common 
cutoff date for receipt of final proposal 
revisions, nor shall the finalization 
process in any way prejudice the com-
petitive interest or rights of the unsuc-
cessful offerors. The Contracting Offi-
cer shall restrict finalization of details 
with the selected offeror to definitizing 
the final agreement on terms and con-
ditions, assuming none of these factors 
were involved in the selection process. 

(b) Whenever a change occurs in the 
requirements, the Contracting Officer 
shall reopen the competition, and pro-
vide all offerors submitting final pro-
posal revisions an opportunity to re-
submit proposals based on the revised 
requirements. If there is a question as 
to whether a change is material and 
would require the initiation of a new 
competition, the Contracting Officer 
shall obtain the advice of technical 
personnel and OGC–GLD before pro-
ceeding. Significant changes in the 
offeror’s cost proposal may also neces-
sitate a reopening of a competition, if 
the changes alter the factors involved 
in the original selection process. 

(c) Upon finalization of details, the 
Contracting Officer shall obtain a con-
firmation letter from the successful of-
feror which includes any revisions to 
its technical proposal, the agreed upon 
price or cost, and, as applicable, a cer-
tificate of current cost or pricing data. 

315.371 Contract preparation and 
award. 

(a) After completing any activities 
that may be necessary to finalize de-
tails with the selected offeror, the Con-
tracting Officer shall— 

(1) Prepare the negotiation memo-
randum in accordance with 315.372; 

(2) Prepare the contract containing 
all agreed to terms and conditions and 
clauses required by law or regulation; 
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(3) Include in the contract file the 
pertinent documents referenced in FAR 
4.803; and 

(4) Obtain the appropriate approval of 
the proposed contract award(s) in ac-
cordance with subpart 304.71 and con-
tracting activity procedures. 

(b) After receiving the required ap-
provals, the Contracting Officer shall— 

(1) Transmit the contract to the pro-
spective contractor for signature; and 

(2) Inform the prospective contractor 
that the contract is not effective until 
the Contracting Officer transmits the 
fully executed contract to the con-
tractor. 

(c) The Contracting Officer shall not 
sign or issue the contract until the fi-
nance office certifies that the funds are 
available for obligation. 

315.372 Preparation of negotiation 
memorandum. 

The Contracting Officer shall prepare 
a negotiation memorandum, or sum-
mary of negotiations, to document all 
actions leading to award of a contract 
and support the source selection deci-
sion discussed in FAR 15.308. The 
memorandum also satisfies the re-
quirement for preparation of a ‘‘cost/ 
price negotiation memorandum’’ re-
quired by FAR 15.406–3. The memo-
randum shall be in sufficient detail to 
explain and support the rationale, 
judgments, and authorities upon which 
all actions were predicated. The memo-
randum shall document the negotia-
tion process and reflect the nego-
tiator’s actions and judgments in con-
cluding a satisfactory agreement for 
the Government. The memorandum 
shall address each item listed below. If 
an item is not applicable, the memo-
randum shall so state. The Contracting 
Officer may reference information al-
ready contained in the contract file 
rather than reiterate it. 

(a) Description of articles and services 
and period of performance. Provide a de-
scription of the articles or services, 
quantity, unit price, total contract 
amount, and period of contract per-
formance. 

(b) Acquisition planning. Summarize 
or reference any acquisition planning 
activities that have taken place. 

(c) Synopsis of acquisition. Provide a 
statement as to whether the acquisi-

tion has or has not been publicized in 
accordance with FAR Subpart 5.2. In-
clude a brief statement referencing the 
specific basis for exemption under the 
FAR, if applicable. 

(d) Contract type. Provide sufficient 
detail to support the type of contrac-
tual instrument recommended for the 
acquisition. If the contract is a cost- 
sharing type, explain the essential 
cost-sharing features. 

(e) Extent of competition. Discuss the 
extent to which full and open competi-
tion was solicited and obtained. In-
clude the date of solicitation, sources 
solicited, and solicitation results. If a 
late proposal was received, discuss 
whether or not the late proposal was 
evaluated and the rationale for the de-
cision. 

(f) Technical evaluation. Summarize 
or reference the results presented in 
the technical evaluation report. 

(g) Business evaluation. Summarize or 
reference results presented in the busi-
ness report. 

(h) Past performance. Summarize or 
reference results of both the past per-
formance evaluation and reference 
checks. 

(i) Competitive range (if applicable). 
Describe how the competitive range 
was determined, and indicate the 
offerors that were included in and ex-
cluded from the competitive range. 

(j) Cost breakdown and analysis. In-
clude a complete cost breakdown to-
gether with the Contracting Officer’s 
analysis of the estimated cost by indi-
vidual cost elements. The analysis 
shall discuss the items specified in FAR 
15.406–3 and other cost factors, such 
as— 

(1) A comparison of cost factors pro-
posed for the current requirement with 
actual factors used in earlier contracts, 
using the same cost centers of the 
same supplier or cost centers of other 
sources having recent contracts for the 
same or similar item; 

(2) Any pertinent Government-con-
ducted audit of the proposed contrac-
tor’s record or any pertinent cost advi-
sory report; 

(3) Any pertinent technical evalua-
tion inputs as to necessity, allocability 
and reasonableness of labor, material 
and other direct expenses; 
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(4) Any other pertinent information 
to fully support the basis for the cost 
analysis; 

(5) If the contract is an incentive 
type, a discussion of all elements of 
profit and fee structure; and 

(6) A justification of the reasonable-
ness of the contractor’s proposed profit 
or fixed fee considering the require-
ments of FAR 15.404–4 and 315.404–4. 

(k) Cost realism. Describe the cost re-
alism analysis performed on proposals. 

(l) Government-furnished property and 
facilities. With respect to Government- 
furnished facilities, equipment, tool-
ing, or other property, include the fol-
lowing: 

(1) If the Government will not pro-
vide property, a statement to that ef-
fect. 

(2) If the Government will provide 
property, a full description of it, its es-
timated dollar value, the basis of price 
comparison with competitors, and the 
basis of rental charge, if rental is in-
volved. 

(3) If a decision to furnish property 
has not been made, a detailed expla-
nation. 

(m) Negotiations. Include a statement 
as to the date and place of negotia-
tions, and identify members of both the 
Government and contractor negoti-
ating teams by area of responsibility. 
Include negotiation details relative to 
the SOW/PWS, terms and conditions, 
and special provisions. The results of 
cost or price negotiations shall include 
the information required by FAR 31.109 
and 15.406–3. In addition, if the poten-
tial contractor provided cost or pricing 
data, specify the extent to which the 
Contracting Officer relied upon the fac-
tual cost or pricing data submitted and 
used it in negotiating the cost or price. 

(n) Other considerations. Include cov-
erage of areas such as the following: 

(1) Financial data with respect to a 
contractor’s capacity and stability. 

(2) Determination of contractor re-
sponsibility. 

(3) Details as to why the method of 
payment, such as progress payments, 
advance payments, etc., is necessary 
and cite any required D & F’s. 

(4) Information with respect to ob-
taining a certificate of current cost or 
pricing data. 

(5) Other required special approvals. 

(6) If the contract represents an ex-
tension of previous work, the status of 
funds and performance under the prior 
contract(s). Also, the Project Officer 
shall provide sufficient information for 
the Contracting Officer to determine 
that the Government has obtained 
enough actual or potential value from 
the work previously performed to war-
rant continuation with the same con-
tractor. 

(7) A statement that the Contracting 
Officer has explained the equal oppor-
tunity provisions of the proposed con-
tract to the contractor, and the con-
tractor is aware of its responsibilities. 
Also, state whether or not an Equal 
Employment Opportunity (EEO) clear-
ance is required. 

(8) If the contract is for services, a 
statement, in accordance with FAR 
37.103, that the services are nonper-
sonal in nature. 

(o) Terms and conditions. Identify the 
general and special clauses and condi-
tions that are contained in the con-
tract, such as option arrangements, 
multi-year contracting, anticipatory 
costs, deviations from standard 
clauses, etc. The Contracting Officer 
shall state the rationale for inclusion 
of any special terms and conditions 
and, where applicable, identify the doc-
ument which granted approval for their 
use. 

(p) Recommendation. Briefly state the 
basis (or bases) for recommending 
award. 

(q) Signature. The Contracting Officer 
and the individual who prepared the 
negotiation memorandum must sign 
the document. 

Subpart 315.4—Contract Pricing 

315.404 Proposal analysis. 

315.404–2 Information to support pro-
posal analysis. 

(a)(2) When some or all information 
sufficient to determine the reasonable-
ness of the proposed cost or price is al-
ready available or can be obtained by 
phone from the cognizant audit agency, 
the Contracting Officer may request 
less-than-complete field pricing sup-
port (specifying in the request the in-
formation needed) or may waive in 
writing the requirement for audit and 
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field pricing support by documenting 
the file to indicate what information 
will be used instead of the audit report 
and the field pricing report. 

(3) When initiating audit and field 
pricing support, the Contracting Offi-
cer shall do so by sending a request to 
the cognizant Administrative Con-
tracting Officer, with an information 
copy to the cognizant audit office. 
When field pricing support is not avail-
able, the Contracting Officer shall ini-
tiate an audit by sending, in accord-
ance with agency procedures, two (2) 
copies of the request to the OIG Office 
of Audit Services, Regional Inspector 
General. In both cases, the Contracting 
Officer shall, in the request— 

(i) Prescribe the extent of the sup-
port needed; 

(ii) State the specific areas for which 
input is required; 

(iii) Include the information nec-
essary to perform the review, such as 
the offeror’s proposal and the applica-
ble portions of the solicitation, par-
ticularly those describing require-
ments and delivery schedules; 

(iv) Provide the complete address of 
the location of the offeror’s financial 
records that support the proposal; 

(v) Identify the office having audit 
responsibility, if other than the HHS 
Regional Audit Office; and 

(vi) Specify a due date for receipt of 
a verbal report and the written audit 
report. If the time available is not ade-
quate to permit satisfactory coverage 
of the proposal, the auditor shall so ad-
vise the Contracting Officer and indi-
cate the additional time needed. The 
Contracting Officer shall submit one 
copy of the audit request letter pro-
vided to the Office of Audit Services, 
Regional Inspector General and a com-
plete copy of the contract price pro-
posal to OIG Office of Audit Services. 
Whenever the Office of Audit Services 
has conducted an audit review, the 
Contracting Officer shall forward two 
(2) copies of the memorandum of nego-
tiation to OIG Office of Audit Services. 

315.404–4 Profit. 
(b) Policy. (1) The structured ap-

proach for determining profit provides 
a technique for establishing a profit ob-
jective for negotiation. A profit objec-
tive is that part of the estimated con-

tract price objective or value which, in 
the judgment of the Contracting Offi-
cer, constitutes an appropriate amount 
of profit for the acquisition being con-
sidered. This technique allows for con-
sideration of the profit factors de-
scribed in paragraph (d) of this section. 
The Contracting Officer’s analysis of 
these factors shall be based on avail-
able information, such as proposals, 
audit data, assessment reports, and 
pre-award surveys. The structured ap-
proach provides a basis for docu-
menting the profit objective. The Con-
tracting Officer shall explain any sig-
nificant departure from this objective. 
The amount of documentation depends 
on the dollar value and complexity of 
the proposed acquisition. The profit ob-
jective is a part of the overall negotia-
tion objective and is directly related to 
the cost objective and any proposed 
sharing arrangement. The profit objec-
tive shall exclude factors considered 
inapplicable to the acquisition. 

(ii) The Contracting Officer shall ne-
gotiate the profit objective at the same 
time as the other cost items and as a 
whole rather than as individual profit 
factors. The profit factor breakdown 
shall be part of the documentation. 
The Contracting Officer shall use the 
profit analysis factors in FAR 15.404– 
4(d) in lieu of the structured approach 
in the following circumstances: 

(A) Contracts not expected to exceed 
$100,000. 

(B) A & E contracts. 
(C) Management contracts for oper-

ations or maintenance of Government 
facilities. 

(D) Construction contracts. 
(E) Contracts primarily requiring de-

livery of material supplies by sub-
contractors 

(F) Termination settlements. 
(G) Cost-plus-award-fee contracts. 
However, the Contracting Officer 

may perform a structured profit anal-
ysis as an aid in arriving at an appro-
priate fee arrangement. The Con-
tracting Officer may make other excep-
tions in the negotiation of contracts 
having unusual pricing situations, but 
shall justify in writing those situations 
where the structured approach is deter-
mined to be unsuitable. 

(c) Contracting Officer responsibilities. 
The Contracting Officer shall develop 
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the profit objective, which shall real-
istically reflect the total overall effort 
of the contractor. The Contracting Of-
ficer shall not begin to develop the 
profit objective until he or she has 
completed a thorough review of the 
proposed contract work; conducted a 
review of all available knowledge re-
garding the contractor pursuant to 
FAR subpart 9.1, including audit data, 
pre-award survey reports and financial 
statements, as appropriate; and com-
pleted an analysis of the contractor’s 
cost estimate and comparison with the 
Government’s estimate or projection of 
cost. 

(d) Profit-analysis factors—(1) Common 
factors. The Contracting Officer shall 
consider the following factors in all 
cases in which profit is negotiated and 
shall use the weight ranges listed after 
each factor in all instances where the 
structured approach is used. 

Profit factors Weight ranges 
(%) 

Contractor Effort: 
Material acquisition ...................... 1 to 5. 

Direct labor .......................................... 4 to 15. 
Overhead ............................................ 4 to 9. 
General & Administrative (G & A) ...... 4 to 8. 
Other costs .......................................... 1 to 5. 

Other Factors: 
Cost risk .............................................. 0 to 7. 
Investment ........................................... ¥2 to +2. 
Performance ........................................ ¥1 to +1. 
Socioeconomic programs ................... ¥.5 to +.5. 
Special situations 

(i) The Contracting Officer shall 
measure ‘‘Contractor Effort’’ by as-
signing a profit percentage within the 
designated weight range to each ele-
ment of contract cost. The categories 
listed are for reference purposes only, 
but are broad and basic enough to pro-
vide guidance for other elements of 
cost. The Contracting Officer shall not 
include facilities capital cost of money. 
‘‘Contractor Effort’’ shall include a 
computed total dollar profit. 

(ii) The Contracting Officer shall use 
the total dollar profit for the ‘‘Con-
tractor Effort’’ to calculate specific 
profit dollars for ‘‘Other Factors’’— 
cost risk, investment, performance, so-
cioeconomic programs, and special sit-
uations. The Contracting Officer shall 
multiply the total dollar profit for the 
‘‘Contractor Effort’’ by the weight as-
signed to each of the elements in the 
‘‘Other Factors’’ category. Facilities 

capital cost of money is not included. 
Form HHS 674, Structured Approach 
Profit/Fee Objective, shall be used. 

(iii) In making a judgment of the 
value of each factor, the Contracting 
Officer shall consider the definition, 
description, and purpose of the factors 
together with considerations for evalu-
ating them. 

(iv) The structured approach was de-
signed for arriving at profit objectives 
for other than nonprofit organizations. 
However, the Contracting Officer shall 
use the modified structured approach 
in paragraph (d)(1)(iv)(B) of this sec-
tion to establish fee objectives for non-
profit organizations. 

(A) For purposes of this section, non-
profit organizations are defined as 
those business entities organized and 
operated exclusively for charitable, sci-
entific, or educational purposes, no 
part of the net earnings of which inure 
to the benefit of any private share-
holder or individual, and which are ex-
empt from Federal income taxation 
under Section 501(c)(3) of the Internal 
Revenue Code. 

(B) For contracts with nonprofit or-
ganizations where fee is involved, the 
Contracting Officer shall subtract up 
to three percentage points from the 
total ‘‘profit’’ objective percentage. In 
determining the amount of this adjust-
ment, the Contracting Officer shall 
consider the following factors: 

(1) Tax position benefits. 
(2) Granting of financing through ad-

vance payments. 
(3) Other pertinent factors which 

may work to either the advantage or 
disadvantage of the contractor in its 
position as a nonprofit organization. 

(2) Contractor effort. Contractor effort 
is a measure of how much the con-
tractor is expected to contribute to the 
overall effort necessary to meet the 
contract performance requirement in 
an efficient manner. This factor, which 
is apart from the contractor’s responsi-
bility for contract performance, takes 
into account what resources are nec-
essary and what steps the contractor 
must take to accomplish a conversion 
of ideas and material into the final 
service or product called for in the con-
tract. This is a recognition that within 
a given performance output, or within 
a given sales dollar figure, necessary 
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efforts on the part of individual con-
tractors can vary widely in both value 
and quantity, and that the profit objec-
tive shall reflect the extent and nature 
of the contractor’s contribution to 
total performance. A major consider-
ation, particularly in connection with 
experimental or R & D work, is the dif-
ficulty or complexity of the work to be 
performed, and the unusual demands of 
the contract, such as whether the 
project involves a new approach unre-
lated to existing technology or equip-
ment or only refinements to these 
items. The evaluation of this factor re-
quires an analysis of the cost content 
of the proposed contract as follows: 

(i) Material acquisition (subcontracted 
items, purchased parts, and other ma-
terial). Analysis of these cost items 
shall include an evaluation of the man-
agerial and technical effort necessary 
to obtain the required subcontracted 
items, purchased parts, material or 
services. The Contracting Officer shall 
determine whether the contractor will 
obtain the items or services by routine 
order from readily available sources or 
by detailed subcontracts for which the 
prime contractor must develop com-
plex specifications. The Contracting 
Officer shall also consider the manage-
rial and technical efforts necessary for 
the prime contractor to select sub-
contractors and to perform subcontract 
administration functions, which may 
be substantial. Normally, the lowest 
unadjusted weight for direct material 
is two percent. A weighting of less than 
two percent may be appropriate only in 
unusual circumstances when there is a 
minimal contribution by the con-
tractor. 

(ii) Direct labor (professional, service, 
manufacturing and other labor). Anal-
ysis of the various labor categories of 
the cost content of the contract shall 
include evaluation of the comparative 
quality and quantity of professional 
and semiprofessional talents, manufac-
turing and service skills, and experi-
ence to be employed. In evaluating pro-
fessional and semiprofessional labor for 
the purpose of assigning profit dollars, 
the Contracting Officer shall consider 
the amount of notable scientific talent 
or unusual or scarce talent needed in 
contrast to nonprofessional effort, in-
cluding the contribution this talent 

will provide toward the achievement of 
contract objectives. Since nonprofes-
sional labor is relatively plentiful and 
the contractor may easily obtain it, it 
is less critical to the successful per-
formance of contract objectives. There-
fore, the Contracting Officer cannot 
weight it nearly as high as professional 
or semiprofessional labor. The Con-
tracting Officer shall evaluate service 
contract labor in a like manner by as-
signing higher weights to engineering 
or professional type skills required for 
contract performance and considering 
the variety of manufacturing and other 
categories of labor skills required and 
the contractor’s personnel resources 
for meeting those requirements. For 
purposes of evaluation, the Contracting 
Officer may separately categorize, as 
appropriate, certain types of labor 
(e.g., quality control, receiving and in-
spection), that do not fall within the 
definition of professional, service or 
manufacturing labor; but shall apply 
the same evaluation considerations as 
outlined in this paragraph. 

(iii) Overhead and G & A expense. 
(A) Analysis of these overhead items 

of cost shall include the evaluation of 
the makeup of these expenses and how 
much they contribute to contract per-
formance. To the extent practicable, 
analysis shall include a determination 
of the amount of labor within these 
overhead pools and how this labor 
would be treated if it were considered 
direct labor under the contract. The 
Contracting Officer shall give the allo-
cable labor elements the same profit 
considerations that they would receive 
if they were treated as direct labor. 
The other elements of these overhead 
pools require analysis to determine 
whether they are routine expenses, 
such as utilities and maintenance, and 
hence given lesser profit consideration, 
or whether they are significant con-
tributing elements. The composite of 
the individual determinations in rela-
tion to the elements of the overhead 
pools shall be the profit consideration 
given the pools as a whole. The proce-
dure for assigning relative values to 
these overhead expenses differs from 
the method used in assigning values of 
the direct labor. The upper and lower 
limits assignable to the direct labor 
are absolute. In the case of overhead 

VerDate Mar<15>2010 10:12 Dec 08, 2010 Jkt 220208 PO 00000 Frm 00074 Fmt 8010 Sfmt 8010 Y:\SGML\220208.XXX 220208W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



65 

Health and Human Services 315.404–4 

expenses, individual expenses may be 
assigned values outside the range as 
long as the composite ratio is within 
the range. 

(B) It is not necessary that the con-
tractor’s accounting system break 
down overhead expenses within the 
classifications of research overhead, 
other overhead pools, and general ad-
ministrative expenses, unless dictated 
otherwise by Cost Accounting Stand-
ards (CAS). The contractor whose ac-
counting system reflects only one over-
head rate on all direct labor need not 
change its system, if CAS exempt, to 
correspond with these classifications. 
The Contracting Officer, in an evalua-
tion of such a contractor’s overhead 
rate, may break out the applicable sec-
tions of the composite rate which could 
be classified as research overhead, 
other overhead pools, and general and 
administrative expenses, and follow the 
appropriate evaluation technique. 

(C) The Contracting Officer shall con-
sider management problems that may 
surface in varying degrees and the 
management expertise exercised to 
solve them as an element of profit. For 
example, a contract for a new R & D 
program or an item which is on the 
cutting edge may cause more problems 
and require more managerial time and 
abilities of a higher order than a fol-
low-on contract. If new contracts cre-
ate more problems and require a higher 
profit weight, the Contracting Officer 
shall adjust follow-ons downward be-
cause many of the problems should 
have been solved. In any event, the 
evaluation shall consider the under-
lying managerial effort involved on a 
case-by-case basis. 

(D) It may not be necessary for the 
Contracting Officer to make a separate 
profit evaluation of overhead expenses, 
in connection with each acquisition ac-
tion for substantially the same project 
with the same contractor. Where the 
Contracting Officer has made an anal-
ysis of the profit weight to be assigned 
to the overhead pool, the weight as-
signed may apply to future acquisi-
tions with the same contractor unless 
there is a change in the cost composi-
tion of the overhead pool or contract 
circumstances, or unless the factors 
discussed in paragraph (d)(2)(iii)(C) of 
this section are involved. 

(iv) Other costs. Analysis of this fac-
tor shall include all other direct costs 
associated with contractor perform-
ance (e.g., travel and relocation, direct 
support, and consultants). Analysis of 
these items of cost shall include the 
significance of the cost of contract per-
formance, nature of the cost, and how 
much they contribute to contract per-
formance. Normally, travel costs re-
quire minimal administrative effort by 
the contractor and, therefore, usually 
receive a weight no greater than one 
percent. Also, the contractor may des-
ignate individuals as ‘‘consultants,’’ 
but in reality the contractor may ob-
tain these individuals to supplement 
its workforce in the performance of 
routine duties required by contract. 
These costs would normally receive a 
minimum weight. However, there may 
be instances when contract perform-
ance may require the contractor to ob-
tain the services of consultants having 
expertise in fields such as medicine or 
human services. In these instances, the 
contractor may expend greater mana-
gerial and technical effort to obtain 
these services and, consequently, the 
costs shall receive a much greater 
weight. 

(3) Other factors: 
(i) Contract cost risk. The contract 

type employed basically determines 
the degree of cost risk assumed by the 
contractor. For example, where a por-
tion of the risk has been shifted to the 
Government through cost-reimburse-
ment provisions, unusual contingency 
provisions, or other risk-reducing 
measures, the amount of profit shall be 
less than where the contractor assumes 
all the risk. 

(A) In developing the prenegotiation 
profit objective, the Contracting Offi-
cer shall consider the type of contract 
anticipated and the contractor risk as-
sociated therewith, when selecting the 
position in the weight range for profit 
that is appropriate for the risk the con-
tractor will bear. This factor is one of 
the most important in arriving at the 
prenegotiation profit objective. Eval-
uation of this risk requires a deter-
mination of: The degree of cost respon-
sibility assumed by the contractor; the 
reliability of the cost estimates in re-
lation to the tasks assumed by the con-
tractor; and the complexity of the 
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tasks assumed by the contractor. This 
factor is specifically limited to the risk 
of contract costs. Risks associated 
with a contractor’s reputation, a con-
tractor’s potential loss of a commer-
cial market, or a contractor’s loss of 
potential profits in other fields, are not 
within the scope of this factor. 

(B) The first and basic determination 
of the degree of cost responsibility as-
sumed by the contractor is related to 
the sharing of total risk of contract 
cost by the Government and the con-
tractor through the selection of con-
tract type. The extremes are a cost- 
plus-fixed-fee contract requiring the 
contractor to use its best efforts to 
perform a task and a firm fixed-price 
contract for a service or a complex 
item. A cost-plus-fixed-fee contract 
would reflect a minimum assumption 
of cost responsibility, whereas a firm- 
fixed-price contract would reflect a 
complete assumption of cost responsi-
bility. The determination of risk by 
contract type usually falls into the fol-
lowing percentage ranges: 

Percent 

Cost-reimbursement type contracts .................. 0–3 
Fixed-price type contracts ................................. 2–7 

(C) The second determination is that 
of the reliability of the cost estimates. 
Sound price negotiation requires well- 
defined contract objectives and reliable 
cost estimates. Prior experience assists 
the contractor in preparing reliable 
cost estimates on new acquisitions for 
similar efforts. An excessive cost esti-
mate reduces the likelihood that the 
cost of performance will exceed the 
contract price, thereby reducing the 
contractor’s assumption of contract 
cost risk. 

(D) The third determination is that 
of the difficulty of the contractor’s 
task. The contractor’s task can be dif-
ficult or easy, regardless of the type of 
contract. 

(E) Contractors are likely to assume 
greater cost risk only if Contracting 
Officers objectively analyze the risk 
associated with proposed contracts and 
are willing to compensate contractors 
for it. Generally, a cost-plus-fixed fee 
contract will not justify a reward for 
risk in excess of 0.5 percent, nor will a 
firm fixed-price contract justify a re-

ward of less than the minimum in the 
structured approach. The reward for 
risk, by contract type, will usually fall 
into the following percentage ranges: 

(1) Type of contract and percentage 
ranges for profit objectives based on 
structured approach for R & D and 
manufacturing contracts: 

Percent 

Cost-plus-fixed-fee ..................................... 0 to 0.5. 
Cost-plus-incentive-fee: With cost incen-

tive only.
1 to 2. 

With multiple incentives ............................. 1.5 to 3. 
Fixed-price-incentive: With cost incentive 

only.
2 to 4. 

With multiple incentives ............................. 3 to 5. 
Prospective price redetermination ............. 3 to 5. 
Firm-fixed-price .......................................... 5 to 7. 

(2) Type of contract and percentage 
ranges for profit objectives based on 
the structured approach for service 
contracts: 

Percent 

Cost-plus-fixed-fee ..................................... 0 to 0.5. 
Cost-plus-incentive-fee ............................... 1 to 2. 
Fixed-price incentive .................................. 2 to 3. 
Firm-fixed-price .......................................... 3 to 4. 

(F) These ranges may not be appro-
priate for all acquisitions. For in-
stance, a fixed-price incentive contract 
with a low ceiling price and high incen-
tive share may be tantamount to a 
firm fixed-price contract. In this situa-
tion, the Contracting Officer may de-
termine that a basis exists for high 
confidence in the reasonableness of the 
estimate and that little opportunity 
exists for cost reduction without ex-
traordinary efforts. On the other hand, 
a contract with a high ceiling and low 
incentive formula can be considered to 
contain cost-plus-incentive-fee con-
tract features. In this situation, the 
Contracting Officer may determine 
that the Government is retaining much 
of the contract cost responsibility and 
that the risk the contractor assumes is 
minimal. Similarly, if a cost-plus-in-
centive-fee contract includes an unlim-
ited downward (negative) fee adjust-
ment on cost control, it could be com-
parable to a fixed-price-incentive con-
tract. In such a pricing environment, 
the Contracting Officer may determine 
that the Government has transferred a 
greater amount of cost responsibility 
to the contractor than is typical under 
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a normal cost-plus-incentive-fee con-
tract. 

(G) The contractor’s subcontracting 
program may have a significant impact 
on the contractor’s acceptance of risk. 
It could cause risk to increase or de-
crease in terms of both cost and per-
formance. This consideration shall be a 
part of the Contracting Officer’s over-
all evaluation in selecting a factor to 
apply to cost risk. The Contracting Of-
ficer may determine, for instance, that 
the prime contractor has effectively 
transferred real cost risk to a subcon-
tractor and the contract cost risk eval-
uation may, as a result, be below the 
range which would otherwise apply for 
the contract type being proposed. How-
ever, without any substantial transfer 
of cost risk from the prime contractor 
to a subcontractor, the Contracting Of-
ficer shall not lower the contract cost 
risk evaluation merely because a sub-
stantial portion of the contract costs 
represents subcontracts. 

(H) In making a contract cost risk 
evaluation for an acquisition that in-
volves definitization of a letter con-
tract, unpriced change orders, and un-
priced orders under basic ordering 
agreements, the Contracting Officer 
shall consider the effect on total con-
tract cost risk of partial performance 
before definitization. Under some cir-
cumstances, the total amount of cost 
risk may have been effectively reduced. 
Under other circumstances it may be 
apparent that the contractor’s cost 
risk remains substantially unchanged. 
To be equitable, the Contracting Offi-
cer shall make the determination of 
profit weight for all recognized costs, 
both incurred and yet to be expended, 
considering all attendant cir-
cumstances—not merely the portion of 
costs incurred or percentage of work 
completed prior to definitization. 

(I) The Contracting Officer shall con-
sider time-and-materials and labor- 
hour contracts to be cost-plus-fixed-fee 
contracts for the purpose of estab-
lishing profit weights in the evaluation 
of the contractor’s assumption of con-
tract cost risk, unless otherwise ex-
empt from use of the structured ap-
proach under paragraph (b)(1)(ii) of this 
section. 

(ii) Investment. HHS encourages its 
contractors to perform their contracts 

with the minimum of financial, facili-
ties, or other assistance from the Gov-
ernment. As such, it is the purpose of 
this factor to encourage the contractor 
to acquire and use its own resources to 
the maximum extent possible. The 
evaluation of this factor shall include 
an analysis of the following: 

(A) Facilities (including equipment). 
Evaluating how this factor contributes 
to the profit objective requires knowl-
edge of the level of facilities utilization 
needed for contract performance, the 
source and financing of the required fa-
cilities, and the overall cost-effective-
ness of the facilities offered. The Con-
tracting Officer shall provide contrac-
tors with additional profit, if they fur-
nish their own facilities and such con-
tractor-furnished facilities contribute 
significantly to lower total contract 
costs. On the other hand, contractors 
that rely on the Government to provide 
or finance needed facilities shall re-
ceive a corresponding reduction in 
profit. Between these extremes, the 
Contracting Officer shall evaluate 
cases on their merits and make posi-
tive or negative adjustments in profit, 
as appropriate. When applicable, the 
contractor’s computation of facilities 
capital cost of money under CAS 414 
can help the Contracting Officer iden-
tify the level of facilities investment 
the contractor will employ in contract 
performance. 

(B) Payments. In analyzing this fac-
tor, the Contracting Officer shall con-
sider the frequency of payments by the 
Government to the contractor. The key 
to this weighting is to give proper con-
sideration to the impact the contract 
will have on the contractor’s cash flow. 
Generally, negative consideration ap-
plies to advance payments and pay-
ments more frequent than monthly, 
with the Contracting Officer making a 
maximum reduction as the contrac-
tor’s working capital approaches zero. 
The Contracting Officer shall generally 
give positive consideration for pay-
ments less frequent than monthly and 
for a capital turn-over rate on the con-
tract less than the contractor’s or the 
industry’s normal capital turn-over 
rate. 
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(iii) Performance (cost control and 
other past accomplishments). The Con-
tracting Officer shall evaluate the con-
tractor’s past performance in areas 
such as: quality of services or products, 
meeting performance schedules, effi-
ciency in cost control (including need 
for and reasonableness of costs in-
curred), accuracy and reliability of pre-
vious cost estimates, degree of co-
operation (both business and tech-
nical), compliance with previous con-
tract requirements, and management 
of subcontract programs. Where a con-
tractor has consistently achieved ex-
cellent results in these areas in com-
parison with other contractors in simi-
lar circumstances, this performance 
merits a proportionately greater oppor-
tunity for profit. Conversely, a poor 
record in this regard warrants less 
profit. 

(iv) Federal socioeconomic programs. 
This factor, which may apply to special 
circumstances or particular acquisi-
tions, relates to the extent of a con-
tractor’s successful participation in 
Government sponsored programs in-
volving: Small businesses; HUBZone 
small businesses; service-disabled, vet-
eran-owned small businesses; 8(a) small 
businesses; women-owned small busi-
nesses; small disadvantaged businesses; 
sheltered workshops for the disabled; 
mentor-protégé; energy conservation, 
etc. The Contracting Officer shall give 
positive consideration for the contrac-
tor’s policies and practices that sup-
port Federal socioeconomic programs 
and contribute to successful results. 
Conversely, the Contracting Officer 
shall view failure or unwillingness on 
the part of the contractor to support 
Federal socioeconomic programs as 
evidence of poor performance for the 
purpose of establishing a profit objec-
tive. 

(v) Special situations. 
(A) Inventive and developmental con-

tributions. The Contracting Officer 
shall consider the extent and nature of 
contractor-initiated and contractor-fi-
nanced independent development in 
formulating the profit objective, pro-
vided that the Contracting Officer has 
made a determination that the effort 
will benefit the contract. Examples of 
profit weighting factors include con-
tribution of the independent develop-

ment to health and human service-re-
lated missions; the initiative dem-
onstrated by the contractor in pur-
suing the independent development; 
the extent of the contractor’s cost risk; 
and whether the independent develop-
ment cost was recovered directly or in-
directly from Government sources. 

(B) Unusual pricing agreements. Occa-
sionally, unusual contract pricing ar-
rangements are made with the con-
tractor wherein it agrees to cost ceil-
ings (e.g., a ceiling on overhead rates 
for conditions other than those dis-
cussed at FAR 42.707). In these cir-
cumstances, the Contracting Officer 
shall give the contractor favorable con-
sideration in developing a profit objec-
tive. 

(C) Negative factors. Special situa-
tions need not be limited to those 
which only increase profit levels. A 
negative consideration may be appro-
priate when the contractor is expected 
to obtain spin-off-benefits as a direct 
result of the contract (e.g., products or 
services with commercial application). 

(4) Facilities capital cost of money. 
When facilities capital cost of money 
(cost of capital committed to facilities) 
is included as an item of cost in the 
contractor’s proposal, the Contracting 
Officer shall reduce the profit objective 
in an amount equal to the amount of 
facilities capital cost of money allowed 
in accordance with the Facilities Cap-
ital Cost-of-Money cost principle. If 
the contractor does not propose this 
cost, the Contracting Officer shall in-
sert a provision in the contract that 
makes facilities capital cost of money 
an unallowable cost. 

Subpart 315.6—Unsolicited 
Proposals 

315.605 Content of unsolicited pro-
posals. 

(d) Certification by offeror. To ensure 
against contacts between HHS per-
sonnel and prospective offerors that 
would exceed the limits of advance 
guidance set forth in FAR 15.604 and po-
tentially result in an unfair advantage 
to an offeror, the Contracting Officer 
shall: Furnish the following certifi-
cation template to any prospective of-
feror of an unsolicited proposal; and re-
quire that the executed certification be 
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included in any resultant unsolicited 
proposal: 

UNSOLICITED PROPOSAL 

CERTIFICATION BY OFFEROR 

This is to certify, to the best of my knowl-
edge and belief, that— 

(a) This proposal has not been prepared 
under Government supervision; 

(b) The methods and approaches stated in 
the proposal were developed by this offeror; 

(c) Any contact with Department of Health 
and Human Services (HHS) personnel has 
been within the limits of appropriate ad-
vance guidance set forth in FAR 15.604; and 

(d) No prior commitments were received 
from HHS personnel regarding acceptance of 
this proposal. 

Date: llllllllllllllllllll

Organization llllllllllllllll

Name llllllllllllllllllll

Title lllllllllllllllllllll

(This certification shall be signed by 
a responsible management official of 
the proposing organization or by a per-
son authorized to contractually obli-
gate the organization.) 

315.606 Agency procedures. 
(a) The HCA is responsible for estab-

lishing procedures to comply with FAR 
15.606(a). 

(b) The HCA or designee shall be the 
point of contact for coordinating the 
receipt and processing of unsolicited 
proposals. 

315.606–1 Receipt and initial review. 
(d) OPDIVs shall not refuse consider-

ation of an unsolicited proposal be-
cause an organization initially sub-
mitted it as a grant application. How-
ever, OPDIVs shall not award contracts 
based on unsolicited proposals that 
have been rejected for grant awards 
due to lack of scientific merit. 

315.609 Limited use of data. 
An offeror shall use the legend, Use 

and Disclosure of Data, prescribed in 
FAR 15.609(a), to restrict the use of 
data for evaluation purposes only. 
However, data contained within the un-
solicited proposal may need to be dis-
closed as a result of a request sub-
mitted pursuant to the Freedom of In-
formation Act. Because of this possi-
bility, the Contracting Officer shall 
provide the following notice to all pro-

spective offerors of unsolicited pro-
posals: 

‘‘The Government will attempt to comply 
with the ‘‘Use and Disclosure of Data’’ leg-
end. However, the Government may not be 
able to withhold a record (data, document, 
etc.) or deny access to a record requested by 
an individual (the public) when an obligation 
is imposed on the Government under the 
Freedom of Information Act, 5 U.S.C. 552, as 
amended. The Government determination to 
withhold or disclose a record will be based 
upon the particular circumstances sur-
rounding the record and on whether the 
record is exempt from disclosure under the 
Freedom of Information Act. Per FAR 
15.609(e), the offeror should identify any 
records that it considers to be trade secrets, 
commercial or financial information, and 
privileged or confidential information.’’ 

Subpart 315.70—Acquisition of 
Electronic Information Technology 

315.7000 Section 508 accessibility 
standards. 

EIT products and services, including 
EIT deliverables such as electronic 
documents and reports, acquired using 
negotiated procedures shall comply 
with Section 508 of the Rehabilitation 
Act of 1973, as amended. Consistent 
with paragraph 4.3.1 of the HHS Sec-
tion 508 policy—see Section 508 policy 
on HHS Office on Disability Web site, if 
products and services, including com-
mercially available items, meet some 
but not all of the applicable Section 508 
accessibility standards, and no com-
mercially available products or serv-
ices meet all of the applicable Section 
508 accessibility standards, an OPDIV/ 
STAFFDIV shall acquire the products 
and services that best meet the appli-
cable Section 508 accessibility stand-
ards. Commercial nonavailability ex-
ception determinations for EIT prod-
ucts and services that do not meet 
some or all of the applicable Section 
508 accessibility standards shall be 
processed in accordance with 339.203. 

PART 316—TYPES OF CONTRACTS 

Subpart 316.3—Cost-reimbursement 
Contracts 

Sec. 
316.307 Contract clauses. 
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Subpart 316.5—Indefinite-Delivery 
Contracts 

316.505 Ordering. 

Subpart 316.6—Time-and-Materials, Labor- 
Hour, and Letter Contracts 

316.603 Letter contracts. 
316.603–3 Limitations. 
316.603–70 Procedure for requesting author-

ity to issue a letter contract. 
316.603–71 Approval for modifications to let-

ter contracts. 

Subpart 316.7—Agreements 

316.770 Unauthorized types of agreements. 
316.770–2 Memoranda of understanding. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c). 

SOURCE: 74 FR 62398, Nov. 27, 2009, unless 
otherwise noted. 

Subpart 316.3—Cost- 
reimbursement Contracts 

316.307 Contract clauses. 
(a) If a contract for R & D is with a 

hospital (profit or nonprofit), the Con-
tracting Officer shall modify the ‘‘Al-
lowable Cost and Payment’’ clause at 
FAR 52.216–7 by deleting from para-
graph (a) the words ‘‘Subpart 31.2 of the 
Federal Acquisition Regulation (FAR)’’ 
and substituting ‘‘45 CFR Part 74 Ap-
pendix E.’’ 

(j) The Contracting Officer shall in-
sert the clause in 352.216–70, Additional 
Cost Principles, in solicitations and 
contracts when a cost-reimbursement 
contract is contemplated. 

Subpart 316.5—Indefinite-Delivery 
Contracts 

316.505 Ordering. 
(b)(5) The HHS task-order and deliv-

ery-order ombudsman is the Director, 
Strategic Acquisition Service, PSC. 
The task-order and delivery-order om-
budsmen for each of the HHS con-
tracting activities are as follows: 

AHRQ: Director, Office of Performance Ac-
countability, Resources and Technology 

ASPR/OAMCG: Chief of Acquisition Policy 
CDC: Chief Information Officer 
CMS: Chief Operating Officer 
FDA: Director, Office of Acquisitions and 

Grants Services 
HRSA: Associate Administrator, Office of 

Operations 

IHS: Director, Office of Management Serv-
ices 

NIH: Senior Scientific Advisor for Extra-
mural Research, Office of Extramural Re-
search (R & D) and Senior Advisor to the 
Director (Other than R & D) 

PSC: Director, Strategic Acquisition Service 
SAMHSA: Executive Officer 

[74 FR 62398, Nov. 27, 2009, as amended at 75 
FR 21511, Apr. 26, 2010] 

Subpart 316.6—Time-and-Mate-
rials, Labor-Hour, and Letter 
Contracts 

316.603 Letter contracts. 

316.603–3 Limitations. 
An official one level above the Con-

tracting Officer shall make the written 
determination that no other contract 
type is suitable. 

316.603–70 Procedure for requesting 
authority to issue a letter contract. 

The Contracting Officer shall include 
the following information in a memo-
randum requesting approval to award a 
letter contract: 

(a) Name and address of proposed 
contractor. 

(b) Location where contract is to be 
performed. 

(c) Contract number, including modi-
fication number, if possible. 

(d) Brief description of work and 
services to be performed. 

(e) Proposed performance or delivery 
schedule. 

(f) Amount of letter contract. 
(g) Estimated total amount of defini-

tized contract. 
(h) Type of definitive contract to be 

executed (fixed price, cost-reimburse-
ment, etc.). 

(i) Statement of the necessity and ad-
vantage to the Government of the use 
of the proposed letter contract. 

(j) Statement of percentage of the es-
timated cost that the obligation of 
funds represents (in rare instances 
where the obligation represents 50 per-
cent or more of the proposed estimated 
cost of the acquisition, the Contracting 
Officer shall include a justification for 
that obligation (e.g., the contractor re-
quires a large initial outlay of funds 
for major subcontract awards or an ex-
tensive purchase of materials to meet 
an urgent delivery requirement)). In 
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every case, documentation shall dem-
onstrate that the amount to be obli-
gated is not in excess of an amount 
reasonably required to perform the 
work. 

(k) Period of effectiveness of a pro-
posed letter contract. (If more than 180 
days, the Contracting Officer shall pro-
vide a detailed justification). 

(l) A statement of any substantive 
matters that need to be resolved. 

316.603–71 Approval for modifications 
to letter contracts. 

An official one level above the Con-
tracting Officer shall approve all letter 
contract modifications. Contracting 
activities shall process requests for au-
thority to issue letter contract modi-
fications in the same manner as re-
quests for authority to issue letter con-
tracts. A request shall include the fol-
lowing: 

(a) Name and address of the con-
tractor. 

(b) Description of work and services. 
(c) Date original request was ap-

proved and name/title of approving of-
ficial. 

(d) Letter contract number and date 
issued. 

(e) Detailed justification as to why 
the letter contract cannot currently be 
definitized. 

(f) Detailed justification as to why 
the level of funding must be increased. 

(g) Detailed justification as to why 
the period of effectiveness must be in-
creased beyond 180 days, if applicable. 

(h) If the funding of the letter con-
tract is to be increased to more than 50 
percent of the estimated cost of the ac-
quisition, the Contracting Officer shall 
include the information required by 
316.603–70(j). 

Subpart 316.7—Agreements 

316.770 Unauthorized types of agree-
ments. 

316.770–2 Memoranda of under-
standing. 

Use of a ‘‘memorandum of under-
standing,’’ which purports to modify 
mandatory FAR and HHSAR provisions 
to make them acceptable to a prospec-
tive contractor, is not authorized be-
cause it may address matters contrary 

to the language of the solicitation or 
prospective contract. A memorandum 
of understanding does not bind the 
Government under the contract. The 
Contracting Officer shall make a 
change in a solicitation or contract 
only by amendment or modification, 
respectively. When a change to a pre-
scribed contract clause is considered 
necessary, the Contracting Officer 
shall request a deviation. 

PART 317—SPECIAL CONTRACTING 
METHODS 

Subpart 317.1—Multi-year Contracting 

Sec. 
317.104 General. 
317.105 Policy. 
317.105–1 Uses. 
317.107 Options. 
317.108 Congressional notification. 

Subpart 317.2—Options 

317.204 Contracts. 
317.207 Exercise of options. 

Subpart 317.5—Interagency Acquisitions 
Under the Economy Act 

317.503 Determination and findings require-
ments. 

Subpart 317.70—Multi-agency and Intra- 
agency Contracts 

317.7000 Scope of subpart. 
317.7001 Definitions. 
317.7002 Potential multi-agency and intra- 

agency sources. 
317.7003 Documentation for multi-agency 

contracts. 
317.7004 Documentation for intra-agency 

contracts. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c). 

SOURCE: 74 FR 62398, Nov. 27, 2009, unless 
otherwise noted. 

Subpart 317.1—Multi-year 
Contracting 

317.104 General. 

(b) The Senior Procurement Execu-
tive is the agency head for the purpose 
of FAR 17.104(b). 

VerDate Mar<15>2010 10:12 Dec 08, 2010 Jkt 220208 PO 00000 Frm 00081 Fmt 8010 Sfmt 8010 Y:\SGML\220208.XXX 220208W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



72 

48 CFR Ch. 3 (10–1–10 Edition) 317.105 

317.105 Policy. 

317.105–1 Uses. 
(a) Each HCA determination to use 

multi-year contracting, as defined in 
FAR 17.103, is limited to individual ac-
quisitions where the full estimated 
cancellation ceiling does not exceed 20 
percent of the total contract value over 
the multi-year term or $11.5 million, 
whichever is less. Cancellation ceiling 
provisions shall conform to the re-
quirements of FAR 17.106–1(c). The de-
termination is not delegable and shall 
address the issues in FAR 17.105–1(a) 
and the following: 

(1) The amount of, and basis for, the 
estimated cancellation ceiling. 

(2) Identification and assignment of a 
Contracting Officer holding a FAC–C 
Level III certification or, alter-
natively, one familiar with the applica-
tion of this contracting method. 

(3) Availability of appropriations to 
fund the obligation of total contract 
costs for the first year of performance 
plus the estimated amount of the full 
cancellation ceiling. 

(4) Reasonable expectation that, 
throughout the contemplated contract 
performance period, the OPDIV, 
through its annual budget request, will 
seek funding for the contract at the 
level necessary to avoid contract can-
cellation; and 

(5) Program requirements are reason-
ably stable and the associated tech-
nical risks are not excessive—i.e., not 
of the nature or level to jeopardize con-
tract completion or result in its can-
cellation. 

Upon SPE request, the HCA shall 
provide a copy of each determination 
(other than those specified in 317.105– 
1(b) below). 

(b)(1) SPE approval is required for 
any— 

(i) Individual determination to use 
multi-year contracting with a can-
cellation ceiling in excess of the limits 
in 317.105–1(a); or 

(ii) Class determination (see FAR 
Subpart 1.7). 

(2) A determination involving a can-
cellation ceiling in excess of the limits 
in 317.105–1(a) shall present a compel-
ling justification for the estimated 
cancellation ceiling. When the esti-
mated cancellation ceiling exceeds 

$11.5 million, the determination shall 
be accompanied by a draft congres-
sional notification letter pursuant to 
FAR 17.108 and 317.108. 

(c) The funding required for perform-
ance of each year of a multi-year con-
tract under FAR Subpart 17.1 and this 
subpart must be provided in full at the 
start of that program year. 

[74 FR 62398, Nov. 27, 2009, as amended at 75 
FR 21511, Apr. 26, 2010] 

317.107 Options. 

When used as part of a multi-year 
contract, options shall not be used to 
extend the performance of the original 
requirement for non-severable services 
beyond 5 years. Options may serve as a 
means to acquire related services (sev-
erable or non-severable) and, upon 
being exercised, shall be funded from 
the then-current fiscal year’s appro-
priation. 

[75 FR 21511, Apr. 26, 2010] 

317.108 Congressional notification. 

(a) The SPE is the agency head for 
the purposes of FAR 17.108(a). Upon 
SPE approval of the determination re-
quired by 317.105–1(b)(1), the SPE will 
finalize and sign the congressional no-
tification letter and provide it to the 
appropriate House and Senate commit-
tees. 

Subpart 317.2—Options 

317.204 Contracts. 

(e) The total of the basic and option 
periods shall not exceed 10 years in the 
case of services and the total of the 
basic and option quantities shall not 
exceed the requirement for 5 years in 
the case of supplies. These limitations 
do not apply to IT and R & D contracts. 
However, statutes applicable to various 
classes of contracts may place addi-
tional restrictions on the length of 
contracts. 

317.207 Exercise of options. 

(h) Before exercising an option for a 
subsequent performance period/addi-
tional quantity under a multiple-year 
contract/order—see 339.201–70(c), which 
involves the acquisition of EIT prod-
ucts and services, including EIT 
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deliverables such as electronic docu-
ments and reports, subject to Section 
508 of the Rehabilitation Act of 1973, as 
amended, the Contracting Officer shall 
ensure that the contractor has pro-
vided to the Contracting Officer and 
Project Officer a properly completed 
HHS Section 508 Annual Report—see 
Section 508 policy on HHS Office on 
Disability Web site. The Contracting 
Officer shall request that the con-
tractor provide the report in sufficient 
time for its review and approval by the 
Contracting Officer, Project Officer, 
and the Section 508 Official or des-
ignee, prior to exercise of an option. 
The Contracting Officer shall ensure 
that the report and all related approv-
als are made a part of the official con-
tract/order file. 

Subpart 317.5—Interagency Ac-
quisitions Under the Economy 
Act 

317.503 Determination and findings 
requirements. 

(a) In addition to the D & F contents 
specified in FAR 17.503(a)(1) and (2), 
each Assisted Contracting D & F shall 
address— 

(3) The servicing organization(s) con-
templated (the assigned HHS con-
tracting office shall be one of the serv-
icing organizations contemplated); 

(4) For each organization and alter-
native approach contemplated, the an-
ticipated benefits to the OPDIV; the 
anticipated costs, including associated 
fees or other compensation; and the 
contract/order placement timeframe; 

(5) The tradeoffs (cost, schedule, per-
formance) among the approaches con-
sidered; 

(6) The recommended multi-agency 
or intra-agency contracting approach; 

(7) The conclusion that the contract 
to be awarded by the selected servicing 
organization is the most advantageous 
alternative to the Government, not-
withstanding fees and the increased 
risk associated with assisted con-
tracting; and 

(8) The steps that will be taken to en-
sure that contract funding will comply 

with the bona fide needs rule and the 
Anti-Deficiency Act. 

[74 FR 62398, Nov. 27, 2009, as amended at 75 
FR 21511, Apr. 26, 2010] 

Subpart 317.70—Multi-agency 
and Intra-agency Contracts 

317.7000 Scope of subpart. 

(a) This subpart prescribes policies 
for HHS’ use of multi-agency and intra- 
agency contracting under all authori-
ties. It does not apply when HHS trans-
fers funds to another agency under an 
interagency agreement whose primary 
purpose is other than contracting on 
HHS’ behalf. 

(b) For multi-agency contracts under 
the authority of the Economy Act, see 
FAR Subpart 17.5 and 317.503. 

(c) Multi-agency contracting authori-
ties other than the Economy Act in-
clude but are not limited to the 
Clinger-Cohen Act [40 U.S.C. 11302(e)]; 
the Government Management Reform 
Act (Pub. L. 103–356); Title III of the 
Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. 251, et 
seq.); and 40 U.S.C. 501, Services for Ex-
ecutive Agencies. 

317.7001 Definitions. 

As used in this subpart: 
Multi-agency contracting describes a 

procedure in which a Federal agency 
needing supplies or services obtains 
them using another Federal agency’s 
contract (direct ordering), the con-
tracting assistance of another Federal 
agency (assisted contracting), or both. 
In some cases, more than one servicing 
organization may be involved in as-
sisted contracting. 

Intra-agency contracting describes a 
procedure in which an HHS OPDIV/ 
STAFFDIV needing supplies or services 
obtains them by issuing an order under 
another HHS OPDIV/STAFFDIV’s con-
tract or agreement (e.g., a BPA—direct 
ordering); or using the contracting as-
sistance of another OPDIV/STAFFDIV 
(assisted contracting); or both. 

Assisted contracting is a subset of 
multi-agency/intra-agency contracting 
in which a servicing contracting office 
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other than the requesting organiza-
tion’s assigned contracting office con-
tracts on behalf of the requesting orga-
nization. 

Direct ordering is a subset of multi-/ 
intra-agency contracting in which a 
contracting or ordering officer issues 
an order under another OPDIV’s or 
Federal agency’s indefinite delivery ve-
hicle (e.g., a GSA FSS schedule or a 
GWAC). 

Requesting organization refers to the 
organization with the requirement for 
a multi- or intra-agency contract. 

Servicing organization refers to an or-
ganization that assists a requesting or-
ganization by awarding a contract or 
order on its behalf. In the context of 
multi-agency contracting, the serv-
icing organization and requesting orga-
nization must be in different Federal 
agencies. For intra-agency contracting, 
the servicing and requesting organiza-
tions must both be HHS organizations. 

317.7002 Potential multi-agency and 
intra-agency sources. 

(a) Prior to deciding to use multi- 
agency or intra-agency contracting, 
the requesting organization must per-
form sufficient market research to con-
sider the relative merits and costs of 
available contracts and contracting of-
fices for meeting the requesting orga-
nization’s need. 

(b) Direct ordering conducted by HHS 
contracting officers using GSA vehi-
cles, GWACs, and vehicles established 
under the Federal Strategic Sourcing 
Initiative does not require justifica-
tion. HHS contracting officers should 
be cautious about using unfamiliar 
contract vehicles. When using vehicles 
other than those listed above, the Con-
tracting Officer shall include in the 
contract file a D & F, which is prepared 
in consultation with the SBS, and 
which concludes that the chosen vehi-
cle is the best way to obtain the re-
quired product or service. 

(c) With the exception of assisted 
contracts and direct order acquisitions 
to be placed pursuant to the authority 
of the Economy Act, which always re-
quire preparation of a supporting D & 
F—see FAR 17.503, proposed assisted 
contracts approved as part of an an-
nual or updated acquisition plan re-

quire no additional documentation or 
approvals. 

(d) For proposed assisted contracts 
not approved as part of an annual or 
update acquisition plan, the requiring 
organization shall identify the poten-
tial servicing organization(s); summa-
rize the services each source provides; 
and describe the compensation ar-
rangement(s). The assigned contracting 
office shall be one of the alternatives 
considered. For multi-agency contract 
actions, this information shall be in-
cluded in the Assisted Contracting D & 
F required in 317.7003(b). 

317.7003 Documentation for multi- 
agency contracts. 

(a) In the case of proposed direct or-
dering using vehicles other than those 
listed in 317.7002(b), the HHS con-
tracting officer shall comply with the 
D & F requirement in 317.7003(b). 

(b) If a proposed assisted contract, 
using a servicing organization outside 
HHS, was not approved during prepara-
tion and review of the annual acquisi-
tion plan, including updates, then the 
program/project office or other requir-
ing activity shall prepare an Assisted 
Contracting D & F, similar to the D & 
F specified in FAR 17.503, but aug-
mented with the information specified 
in 317.503. The Project Officer or other 
requiring official shall be responsible 
for preparing and staffing this Assisted 
Contracting D & F. 

(1) For assisted contracts greater 
than or equal to $500,000 (including the 
value of the base contract and all op-
tions and, for indefinite delivery vehi-
cles, the value of the vehicle and all 
potential orders), the assigned HHS 
Contracting Officer shall review and 
approve or reject the Assisted Con-
tracting D & F, annotated with the 
SBS’ recommendation. The Con-
tracting Officer’s signature on the As-
sisted Contracting D&F signifies his/ 
her concurrence that assisted con-
tracting through the proposed serv-
icing contracting office is in the best 
interest of the government. The 
Project Officer must retain a copy of 
the approved Assisted Contracting D & 
F. 
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(2) For assisted contracts less than 
$500,000, the HCA may delegate author-
ity to the Project Officer or other re-
quiring official to approve the required 
Assisted Contracting D & F. The 
$500,000 threshold includes the value of 
the base contract and all options and, 
for indefinite delivery vehicles, the 
value of the vehicle and all potential 
orders. 

(3) During a declared (Presidential or 
HHS Secretarial) emergency, funding 
and requirements documentation may 
be transferred to a servicing organiza-
tion without an Assisted Contracting D 
& F. The Project Officer shall docu-
ment his/her file, explaining the exi-
gent circumstances. 

(c) Assisted contracts require sup-
porting interagency agreements, as de-
scribed in OFPP’s memorandum, 
‘‘Interagency Acquisitions,’’ dated 
June 2008. Note that Part A of an inter-
agency agreement can support mul-
tiple assisted contracts. Each inter-
agency agreement shall address all the 
elements identified in OFPP’s model 
interagency agreement (Appendix 2 of 
OFPP’s ‘‘Interagency Acquisitions’’). 
The level of detail in HHS interagency 
agreements should be commensurate 
with the dollar value and complexity of 
the assisted contract. HHS requesting 
organizations shall not forward funding 
or requirements documentation outside 
HHS without a properly executed inter-
agency agreement; and servicing ac-
tivities within HHS (e.g., PSC and the 

NIH Information Technology Acquisi-
tion and Assessment Center), shall not 
contract on behalf of non-HHS request-
ing organizations without properly exe-
cuted interagency agreements. 

317.7004 Documentation for intra- 
agency contracts. 

(a) In the case of proposed direct or-
dering, using vehicles other than those 
listed in 317.7002(b), the HHS con-
tracting officer shall comply with the 
D & F requirement in 317.7003(b). 

(b) With the exception of assisted 
contracts and direct order acquisitions 
to be placed pursuant to the authority 
of the Economy Act, which always re-
quire preparation of a supporting D & 
F—see FAR 17.503, proposed assisted 
contracts approved as part of an an-
nual or updated acquisition plan re-
quire no additional documentation or 
approvals. 

(c) For proposed assisted contracts 
not approved as part of an annual or 
updated acquisition plan, the requiring 
organization shall identify the poten-
tial servicing organization(s); summa-
rize the services the source(s) pro-
vide(s); and describe the compensation 
arrangement(s). The assigned con-
tracting office shall be one of the alter-
natives considered. 

(d) Assisted intra-agency contracts 
may require supporting intra-agency 
agreements or other documentation as 
prescribed by OPDIV procedures. 
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