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333.103 Protests to the agency. 
(f)(1) The Contracting Officer is au-

thorized to make the determination, 
using the criteria in FAR 33.104(b), to 
award a contract notwithstanding the 
protest after obtaining the concurrence 
of the contracting activity’s protest 
control officer and the OGC–GLD. If a 
protest has been lodged with the Sec-
retary, is addressed to the Secretary, 
or requests referral to the Secretary, 
the Contracting Officer shall also ob-
tain approval from Associate DAS for 
Acquisition and OGC–GLD before mak-
ing the award. 

(2) The Contracting Officer shall re-
quire written confirmation of any oral 
protest. To be considered timely, the 
protester must file a written confirma-
tion in accordance with the applicable 
provisions in FAR 33.102(d)(2) and (e). In 
the following cases, the Contracting 
Officer shall forward written protests 
received before award through appro-
priate acquisition channels, including 
the HCA, to OGC–GLD for processing: 

(i) The protester requests referral to 
the Secretary of HHS. 

(ii) The protest is known to have 
been lodged with GAO or the Secretary 
or is addressed to either. 

(iii) The Contracting Officer enter-
tains some doubt as to the proper ac-
tion regarding the protest or believes it 
to be in the best interest of the Gov-
ernment that the Secretary or GAO 
consider the protest. Otherwise, the 
Contracting Officer may answer pro-
tests addressed to the Contracting Offi-
cer with the concurrence of the con-
tracting activity’s protest control offi-
cer and OGC–GLD. 

The Contracting Officer shall submit 
files concerning these protests in dupli-
cate, or as otherwise specified by OGC– 
GLD, within 5 calendar days after pro-
test receipt; mark the files ‘‘IMME-
DIATE ACTION—PROTEST BEFORE 
AWARD;’’ and include any documents 
relevant to issues raised in the protest. 

(3) The Contracting Officer shall 
treat protests received after award as 
indicated in FAR 33.103(f)(3). 

333.104 Protests to GAO. 
(a) General procedures. 
(3)(ii) OGC–GLD shall process pro-

tests filed with GAO, whether pre- or 
post- award. The Contracting Officer 

shall prepare protest files as follows: 
assemble them in a secure binder, fas-
tened at the left side with a fastener 
that will permit the full page to be 
read; include a numerical document 
index, with the first two positions re-
served for the Contracting Officer’s 
Statement of Facts and Circumstances 
and the second for OGC–GLD’s Memo-
randum of Law, that is paginated and, 
as necessary for sizable files, divided 
into two or more volumes; and the 
cover of the report shall identify it as 
the protest file and include the solici-
tation number and the GAO Bid Pro-
test file number—i.e., ‘‘B- number.’’ In 
addition, the Contracting Officer shall 
fold drawings and place them in an en-
velope in the binder and the solicita-
tion/contract shall constitute a sepa-
rate exhibit, if it is voluminous in size. 
The Contracting Officer shall dis-
tribute protest files as follows: four 
copies to OGC–GLD and one copy to 
the contracting activity’s protest con-
trol officer. In addition to the items 
listed in FAR 33.104(a)(3)(ii)(A) through 
(G), the protest file shall include the 
following documents: 

(H) The current status of award. 
(Note: When award has been made, this 
shall include whether performance has 
commenced, shipment or delivery has 
been made, or a stop work order has 
been issued.) 

(I) A copy of any mutual agreement 
to suspend work on a no-cost basis, 
when appropriate—see FAR 33.104(c)(4). 

(J) Copies of the notice of protest 
given offerors and other parties when 
the notice is appropriate—see FAR 
33.104(a)(2). 

(K) A copy of the negotiation memo-
randum, when applicable. 

(L) The name and telephone number 
of the person in the contracting office 
who may be contacted for information 
relevant to the protest. 

(M) A copy of the competitive range 
determination. 

(N) The acquisition plan, source se-
lection plan, and the source selection 
decision document. 

(O) The Contracting Officer’s state-
ment of facts and circumstances, in-
cluding numbered findings of fact pre-
pared with complete documentation, 
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and all the facts and rationale, both fa-
vorable and unfavorable, to the Con-
tracting Officer’s position. 

(4) OGC–GLD shall make the nec-
essary distributions referenced in FAR 
33.104(a)(4). 

(5) Unless an alternative arrange-
ment is reached with OGC–GLD, the 
Contracting Officer shall furnish one 
copy of the protest file containing the 
documentation specified in paragraph 
(a)(3)(ii) of this section (with the excep-
tion of the Contracting Officer state-
ment of facts and circumstances) and 
FAR 33.104(a)(3)(ii)(A) through (G) to 
OGC–GLD within 5 calendar days from 
receipt of the protest. In addition, the 
Contracting Officer shall also accom-
modate any other OGC–GLD requests 
for documents which may be needed 
prior to the aforementioned 5-day time 
period. The Contracting Officer shall 
submit the Contracting Officer’s state-
ment of facts and circumstances and 
the additional copies of documentation 
within 14 calendar days from receipt of 
the protest. Since the statute allows 
only a short time period in which to re-
spond to protests lodged with GAO, the 
Contracting Officer shall handle each 
protest on a priority basis. OGC–GLD 
shall submit copies of the protest file 
to GAO, the protestor, and any interve-
nors in accordance with FAR 
33.104(a)(4)(i). 

(6) Since OGC–GLD will furnish the 
protest file to GAO, the protestor, and 
any intervenors, comments on the file 
from the protestor and any intervenors 
will be sent to OGC–GLD. 

(7) OGC–GLD shall serve as the GAO 
point of contact for protests lodged 
with GAO. 

(b) Protests before award. 
(1) To make an award notwith-

standing a protest, the Contracting Of-
ficer shall prepare a finding using the 
criteria in FAR 33.104(b)(1), have it exe-
cuted by the HCA (non-delegable), and 
forward it, along with a written re-
quest for approval to make the award 
(addressed to the Associate DAS for 
Acquisition through OGC–GLD). 
Should OGC–GLD concur, it shall for-
ward the request to the Associate DAS 
for Acquisition for final approval. The 
written request for approval shall con-
tain all relevant documentation as at-
tachments to the request, so that the 

information may be considered by As-
sociate DAS for Acquisition. 

(2) If the request to make an award 
notwithstanding the protest is ap-
proved by the Associate DAS for Acqui-
sition, OGC–GLD shall notify GAO. 
Whether the request is approved or not, 
OGC–GLD shall telephonically notify 
the contracting activity’s protest con-
trol officer of the Associate DAS for 
Acquisition decision, and the con-
tracting activity’s protest control offi-
cer shall immediately notify the Con-
tracting Officer. Should the Associate 
DAS for Acquisition approve the re-
quest, ASFR/OGAPA/DA shall send a 
copy of that written approval to the 
contracting activity’s protest control 
officer. 

(c) Protests after award. 
(2) If the Contracting Officer believes 

performance should be allowed to con-
tinue notwithstanding a protest, the 
Contracting Officer shall prepare a 
written finding using the criteria in 
FAR 33.104(c)(2). The HCA (non-dele-
gable) shall execute the written find-
ing, which the contracting office shall 
forward pursuant to the procedures de-
scribed in paragraph (b)(1) of this sec-
tion. The notification procedures stat-
ed in paragraph (b)(2) of this section 
shall apply to protests after award. 

(d) Findings and notice. The Con-
tracting Officer shall prepare the writ-
ten notice required by FAR 33.104(d) 
and provide a copy to OGC–GLD. OGC– 
GLD shall provide copies to GAO, the 
protester, and any intervenors. 

(g) Notice to GAO. FAR 33.104(g) re-
quires the agency to notify GAO, if the 
agency has not followed any of GAO’s 
recommendations (other than costs) 
within 60 days after its decision. By the 
end of the 60-day period, the Con-
tracting Officer shall notify OGC–GLD 
of the status of implementing the rec-
ommendations and reasons for any 
non-compliance. OGC–GLD shall serve 
as the designated official to comply 
with the requirements of FAR 33.104(g). 

(i) Express option. When GAO invokes 
the express option, the Contracting Of-
ficer shall prepare the complete protest 
file as described in paragraph (a)(3) of 
this section, to include the item in 
paragraph (a)(3)(i), and deliver it 
(hand-carry, if necessary) to OGC–GLD 
in time to meet the submittal date 
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GAO established. OGC–GLD shall no-
tify the Contracting Officer of the sub-
mittal date after GAO has finalized its 
requirements. If the Contracting Offi-
cer is not notified about a changed 
schedule, the timelines for a regular 
bid protest outlined in FAR 
33.104(a)(3)(i) shall apply. 

Subpart 333.2—Disputes and 
Appeals 

333.203 Applicability. 
(c) The Secretary has designated the 

Civilian Board of Contract Appeals 
(CBCA) as the authorized ‘‘Board’’ to 
hear and determine disputes for the De-
partment. 

333.209 Suspected fraudulent claims. 
The Contracting Officer shall submit 

any instance of a contractor’s sus-
pected fraudulent claim to the OIG for 
investigation. 

333.211 Contracting Officer’s decision. 
(a)(2) The Contracting Officer shall 

refer a proposed final decision to OGC– 
GLD, for advice as to the legal suffi-
ciency and format before sending the 
final decision to the contractor. The 
Contracting Officer shall provide OGC– 
GLD with the pertinent documents 
with the submission of each proposed 
final decision. 

(4)(v) When using the paragraph in 
FAR 33.211 (a)(4)(v), the Contracting Of-
ficer shall insert the words ‘‘Civilian’’ 
before each mention of the term 
‘‘Board of Contract Appeals.’’ 

(h) At any time within the period of 
appeal, the Contracting Officer may 
modify or withdraw the final decision. 
If a contractor has appealed the final 
decision to the CBCA, the Contracting 
Officer shall forward the recommended 
action to OGC–GLD with a supplement 
to the contract file that supports the 
recommended correction or amend-
ment. 

333.212 Contracting Officer’s duties 
upon appeal. 

(a) The rules set forth in the ‘‘Rules 
of the Civilian Board of Contract Ap-
peals,’’ or the rules established by the 
U.S. Court of Federal Claims, as appro-
priate, shall govern appeals. 

(b) The OGC–GLD is designated as 
the Government Trial Attorney to rep-
resent the Government in the defense 
of appeals before the CBCA. OGC–GLD 
shall provide the decision by CBCA to 
the appropriate Contracting Officer for 
compliance in accordance with the 
CBCA’s decision. 

(c) If an appeal is filed with the 
CBCA, the Contracting Officer shall as-
semble a file, within 30 days of receipt 
of an appeal or notification that an ap-
peal has been filed, that consists of all 
documents pertinent to the appeal, in-
cluding the following: 

(1) The decision and findings of fact 
from which the appeal is taken. 

(2) The contract, including specifica-
tions and pertinent modifications, 
plans and drawings. 

(3) All correspondence between the 
parties pertinent to the appeal, includ-
ing the letter or letters of claim in re-
sponse to which the decision was 
issued. 

(4) Transcripts of any testimony 
taken during the course of proceedings, 
and affidavits or statements of any 
witness on the matter in dispute made 
prior to the filing of the notice of ap-
peal with the CBCA. 

(5) Any additional information con-
sidered pertinent. The Contracting Of-
ficer shall furnish the appeal file to the 
Government Trial Attorney for review 
and approval. After approval, the Con-
tracting Officer shall prepare four cop-
ies of the file—i.e., one for the CBCA, 
one for the appellant, one for the Gov-
ernment Trial Attorney, and one for 
the contracting office. 

(d) At all times after the filing of an 
appeal, the Contracting Officer shall 
render whatever assistance is requested 
by the Government Trial Attorney. 
When an appeal is set for hearing, the 
Contracting Officer shall provide Gov-
ernment witnesses and specified phys-
ical and documentary evidence to the 
Trial Attorney. The Trial Attorney 
shall ensure the presence of all wit-
nesses and documentary evidence at 
both the prehearing conference and 
hearing. 

(e) If a contractor, which has filed an 
appeal with the CBCA, elects to accept 
fully the decision from which the ap-
peal was taken, or any modification to 
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