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(End of clause) 

Alternate II (APR 1984). If the success-
ful offeror represents in its offer that it 
is totally immune from tort liability as 
a State agency, the Contracting Officer 
shall substitute the following para-
graphs (a) and (b) for paragraphs (a) 
and (b) of the basic clause: 

(a) The Government does not assume any 
liability to third persons, nor will the Gov-
ernment reimburse the Contractor for its li-
ability to third persons, with respect to loss 
due to death, bodily injury, or damage to 
property resulting in any way from the per-
formance of this contract or any subcontract 
under this contract. 

(b) If any suit or action is filed, or if any 
claim is made against the Contractor, the 
cost and expense of which may be reimburs-
able to the Contractor under this contract, 
the Contractor shall immediately notify the 
Contracting Officer and promptly furnish 
copies of all pertinent papers received by the 
Contractor. The Contractor shall, if Govern-
ment requires, authorize Government rep-
resentatives to settle or defend the claim 
and to represent the Contractor in or take 
charge of any litigation. The Contractor 
may, at its own expense, be associated with 
the Government representatives in any such 
claims or litigation. 

(End of clause) 

352.231–70 Salary rate limitation. 
As prescribed in 331.101–70, the Con-

tracting Officer shall insert the fol-
lowing clause: 

SALARY RATE LIMITATION (JANUARY 2010) 

(a) Pursuant to the current and applicable 
prior HHS appropriations acts, the Con-
tractor shall not use contract funds to pay 
the direct salary of an individual at a rate in 
excess of the Federal Executive Schedule 
Level I in effect on the date an expense is in-
curred. 

(b) For purposes of the salary rate limita-
tion, the terms ‘‘direct salary,’’ ‘‘salary,’’ 
and ‘‘institutional base salary’’ have the 

same meaning and are collectively referred 
to as ‘‘direct salary’’ in this clause. An indi-
vidual’s direct salary is the annual com-
pensation that the Contractor pays for an in-
dividual’s direct effort (costs) under the con-
tract. Direct salary excludes any income 
that an individual may be permitted to earn 
outside of duties to the Contractor. Direct 
salary also excludes fringe benefits, over-
head, and general and administrative ex-
penses (also referred to as indirect costs or 
facilities and administrative [F&A] costs). 

NOTE: The salary rate limitation does not 
restrict the salary that an organization may 
pay an individual working under an HHS 
contract or order; it merely limits the por-
tion of that salary that may be paid with 
Federal funds. 

(c) The salary rate limitation also applies 
to individuals under subcontracts. If this is a 
multiple-year contract or order, it may be 
subject to unilateral modification by the 
Contracting Officer to ensure that an indi-
vidual is not paid at a rate that exceeds the 
salary rate limitation provision established 
in the HHS appropriations act in effect when 
the expense is incurred regardless of the rate 
initially used to establish contract or order 
funding. 

(d) See the salaries and wages pay tables on 
the U.S. Office of Personnel Management 
Web site for Federal Executive Schedule sal-
ary levels that apply to the current and prior 
periods. 

(End of clause) 

[74 FR 62398, Nov. 27, 2009, as amended at 75 
FR 21511, Apr. 26, 2010] 

352.231–71 Pricing of adjustments. 
As prescribed in 331.102–70, the Con-

tracting Officer shall insert the fol-
lowing clause: 

PRICING OF ADJUSTMENTS (JANUARY 2001) 

When costs are a factor in determination 
of a contract price adjustment pursuant to 
the ‘‘Changes’’ clause or any provision of 
this contract, the applicable cost principles 
and procedures set forth below shall form the 
basis for determining such costs: 

Principles Types of organizations 

(a) Subpart 31.2 of the Federal Acquisition Regulation .............. Commercial. 
(b) Subpart 31.3 of the Federal Acquisition Regulation .............. Educational. 
(c) Subpart 31.6 of the Federal Acquisition Regulation .............. State, local, and Federally recognized 

Indian Tribal governments. 
(d) 45 CFR Part 74 Appendix E .................................................. Hospitals (performing research and development contracts 

only). 
(e) Subpart 31.7 of the Federal Acquisition Regulation .............. Other nonprofit organizations. 
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(End of clause) 

352.233–70 Choice of law (overseas). 

As prescribed in 333.215–70(a), the 
Contracting Officer shall insert the fol-
lowing clause: 

CHOICE OF LAW (OVERSEAS) (JANUARY 2010) 

This contract shall be construed in accord-
ance with the substantive laws of the United 
States of America. By the execution of this 
contract, the Contractor expressly agrees to 
waive any rights to invoke the jurisdiction 
of local national courts where this contract 
is performed and agrees to accept the exclu-
sive jurisdiction of the Civilian Board of 
Contract Appeals and the United States 
Court of Federal Claims for hearing and de-
termination of any and all disputes that may 
arise under the Disputes clause of this con-
tract. 

(End of clause) 

[74 FR 62398, Nov. 27, 2009, as amended at 75 
FR 21511, Apr. 26, 2010] 

352.233–71 Litigation and claims. 

As prescribed in 333.215–70(b), the 
Contracting Officer shall insert the fol-
lowing clause: 

LITIGATION AND CLAIMS (JANUARY 2006) 

(a) The Contractor shall provide written 
notification immediately to the Contracting 
Officer of any action, including any pro-
ceeding before an administrative agency, 
filed against the Contractor arising out of 
the performance of this contract, including, 
but not limited to the performance of any 
subcontract hereunder; and any claim 
against the Contractor the cost and expense 
of which is allowable under the clause enti-
tled ‘‘Allowable Cost and Payment.’’ 

(b) Except as otherwise directed by the 
Contracting Officer, the Contractor shall fur-
nish immediately to the Contracting Officer 
copies of all pertinent papers received by the 
Contractor with respect to such action or 
claim. To the extent not in conflict with any 
applicable policy of insurance, the Con-
tractor may, with the Contracting Officer’s 
approval, settle any such action or claim. If 
required by the Contracting Officer, the Con-
tractor shall effect an assignment and sub-
rogation in favor of the Government of all 
the Contractor’s rights and claims (except 
those against the Government) arising out of 
any such action or claim against the Con-
tractor; and authorize representatives of the 
Government to settle or defend any such ac-
tion or claim and to represent the Con-
tractor in, or to take charge of, any action. 

(c) If the Government undertakes a settle-
ment or defense of an action or claim, the 
Contractor shall furnish all reasonable as-
sistance in effecting a settlement or assert-
ing a defense. Where an action against the 
Contractor is not covered by a policy of in-
surance, the Contractor shall, with the ap-
proval of the Contracting Officer, proceed 
with the defense of the action in good faith. 
The Government shall not be liable for the 
expense of defending any action or for any 
costs resulting from the loss thereof to the 
extent that the Contractor would have been 
compensated by insurance which was re-
quired by law or regulation or by written di-
rection of the Contracting Officer, but which 
the Contractor failed to secure through its 
own fault or negligence. In any event, unless 
otherwise expressly provided in this con-
tract, the Government shall not reimburse 
or indemnify the Contractor for any liability 
loss, cost, or expense, which the Contractor 
may incur or be subject to by reason of any 
loss, injury or damage, to the person or to 
real or personal property of any third parties 
as may accrue during, or arise from, the per-
formance of this contract. 

(End of clause) 

352.234–1 Notice of earned value man-
agement system—pre-award Inte-
grated Baseline Review. 

As prescribed in 334.203–70(a), the 
Contracting Officer shall insert the fol-
lowing provision: 

NOTICE OF EARNED VALUE MANAGEMENT SYS-
TEM—PRE-AWARD INTEGRATED BASELINE 
REVIEW (OCTOBER 2008) 

The offeror shall provide documentation 
that its proposed Earned Value Management 
System (EVMS) complies with the EVMS 
guidelines in ANSI/EIA Standard-748 (cur-
rent version at time of solicitation). 

(a) If the offeror proposes to use a system 
that currently does not meet the require-
ments of paragraph (a) of this provision, the 
offeror shall submit a comprehensive plan 
for compliance with the guidelines. 

(1) The plan shall— 
(i) Describe the EVMS the offeror intends 

to use in performance of the contract; 
(ii) Distinguish between the offeror’s exist-

ing management system and modifications 
proposed to meet the guidelines; 

(iii) Describe the management system and 
its application in terms of the EVMS guide-
lines; 

(iv) Describe the proposed procedure for 
application of the EVMS requirements to 
subcontractors; 

(v) Provide documentation describing the 
process and results, including Government 
participation if applicable, of any third- 
party evaluation or self-evaluation of the 
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