
111 

Health and Human Services 352.234–1 

(End of clause) 

352.233–70 Choice of law (overseas). 

As prescribed in 333.215–70(a), the 
Contracting Officer shall insert the fol-
lowing clause: 

CHOICE OF LAW (OVERSEAS) (JANUARY 2010) 

This contract shall be construed in accord-
ance with the substantive laws of the United 
States of America. By the execution of this 
contract, the Contractor expressly agrees to 
waive any rights to invoke the jurisdiction 
of local national courts where this contract 
is performed and agrees to accept the exclu-
sive jurisdiction of the Civilian Board of 
Contract Appeals and the United States 
Court of Federal Claims for hearing and de-
termination of any and all disputes that may 
arise under the Disputes clause of this con-
tract. 

(End of clause) 

[74 FR 62398, Nov. 27, 2009, as amended at 75 
FR 21511, Apr. 26, 2010] 

352.233–71 Litigation and claims. 

As prescribed in 333.215–70(b), the 
Contracting Officer shall insert the fol-
lowing clause: 

LITIGATION AND CLAIMS (JANUARY 2006) 

(a) The Contractor shall provide written 
notification immediately to the Contracting 
Officer of any action, including any pro-
ceeding before an administrative agency, 
filed against the Contractor arising out of 
the performance of this contract, including, 
but not limited to the performance of any 
subcontract hereunder; and any claim 
against the Contractor the cost and expense 
of which is allowable under the clause enti-
tled ‘‘Allowable Cost and Payment.’’ 

(b) Except as otherwise directed by the 
Contracting Officer, the Contractor shall fur-
nish immediately to the Contracting Officer 
copies of all pertinent papers received by the 
Contractor with respect to such action or 
claim. To the extent not in conflict with any 
applicable policy of insurance, the Con-
tractor may, with the Contracting Officer’s 
approval, settle any such action or claim. If 
required by the Contracting Officer, the Con-
tractor shall effect an assignment and sub-
rogation in favor of the Government of all 
the Contractor’s rights and claims (except 
those against the Government) arising out of 
any such action or claim against the Con-
tractor; and authorize representatives of the 
Government to settle or defend any such ac-
tion or claim and to represent the Con-
tractor in, or to take charge of, any action. 

(c) If the Government undertakes a settle-
ment or defense of an action or claim, the 
Contractor shall furnish all reasonable as-
sistance in effecting a settlement or assert-
ing a defense. Where an action against the 
Contractor is not covered by a policy of in-
surance, the Contractor shall, with the ap-
proval of the Contracting Officer, proceed 
with the defense of the action in good faith. 
The Government shall not be liable for the 
expense of defending any action or for any 
costs resulting from the loss thereof to the 
extent that the Contractor would have been 
compensated by insurance which was re-
quired by law or regulation or by written di-
rection of the Contracting Officer, but which 
the Contractor failed to secure through its 
own fault or negligence. In any event, unless 
otherwise expressly provided in this con-
tract, the Government shall not reimburse 
or indemnify the Contractor for any liability 
loss, cost, or expense, which the Contractor 
may incur or be subject to by reason of any 
loss, injury or damage, to the person or to 
real or personal property of any third parties 
as may accrue during, or arise from, the per-
formance of this contract. 

(End of clause) 

352.234–1 Notice of earned value man-
agement system—pre-award Inte-
grated Baseline Review. 

As prescribed in 334.203–70(a), the 
Contracting Officer shall insert the fol-
lowing provision: 

NOTICE OF EARNED VALUE MANAGEMENT SYS-
TEM—PRE-AWARD INTEGRATED BASELINE 
REVIEW (OCTOBER 2008) 

The offeror shall provide documentation 
that its proposed Earned Value Management 
System (EVMS) complies with the EVMS 
guidelines in ANSI/EIA Standard-748 (cur-
rent version at time of solicitation). 

(a) If the offeror proposes to use a system 
that currently does not meet the require-
ments of paragraph (a) of this provision, the 
offeror shall submit a comprehensive plan 
for compliance with the guidelines. 

(1) The plan shall— 
(i) Describe the EVMS the offeror intends 

to use in performance of the contract; 
(ii) Distinguish between the offeror’s exist-

ing management system and modifications 
proposed to meet the guidelines; 

(iii) Describe the management system and 
its application in terms of the EVMS guide-
lines; 

(iv) Describe the proposed procedure for 
application of the EVMS requirements to 
subcontractors; 

(v) Provide documentation describing the 
process and results, including Government 
participation if applicable, of any third- 
party evaluation or self-evaluation of the 
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system’s compliance with the EVMS guide-
lines; and 

(vi) Provide a schedule of events leading up 
to formal validation and Government accept-
ance of the offeror’s EVMS, if the value of 
the offeror’s proposal, including options, is 
$25 million or more. 

(2) The offeror shall provide information 
and assistance, as required by the Con-
tracting Officer, to support review of the 
plan. 

(3) The Contracting Officer will review the 
offeror’s EVMS implementation plan prior to 
contract award. 

(4) The offeror’s EVMS plan must provide 
milestones indicating when the offeror an-
ticipates that the EVMS will be compliant 
with the ANSI/EIS Standard-748 guidelines. 

(b) The offeror shall identify in its offer 
the subcontractors, or subcontracted effort if 
subcontractors have not been identified, to 
which the requirements of EVMS will be ap-
plied. Prior to contract award, the offeror 
and HHS shall agree on the subcontractors, 
or subcontracted effort, subject to the EVMS 
requirement. 

(c) HHS will conduct an Integrated Base-
line Review (IBR) prior to contract award. 
The offeror shall be compensated as set forth 
elsewhere in this solicitation for its prepara-
tion for and participation in the IBR. 

(End of provision) 

352.234–2 Notice of earned value man-
agement system—post-award Inte-
grated Baseline Review. 

As prescribed in 334.203–70(b), the 
Contracting Officer shall insert the fol-
lowing provision: 

NOTICE OF EARNED VALUE MANAGEMENT SYS-
TEM—POST-AWARD INTEGRATED BASELINE 
REVIEW (OCTOBER 2008) 

(a) The offeror shall provide documenta-
tion that its proposed Earned Value Manage-
ment System (EVMS) complies with the 
EVMS guidelines in ANSI/EIA Standard-748 
(current version in effect at time of solicita-
tion). 

(b) If the offeror proposes to use a system 
that currently does not meet the require-
ments of paragraph (a) of this provision, the 
offeror shall submit a comprehensive plan 
for compliance with the guidelines. 

(1) The plan shall— 
(i) Describe the EVMS the offeror intends 

to use in performance of the contract; 
(ii) Distinguish between the offeror’s exist-

ing management system and modifications 
proposed to meet the guidelines; 

(iii) Describe the management system and 
its application in terms of the EVMS guide-
lines; 

(iv) Describe the proposed procedure for 
application of the EVMS requirements to 
subcontractors; 

(v) Provide documentation describing the 
process and results, including Government 
participation if applicable, of any third- 
party evaluation or self-evaluation of the 
system’s compliance with the EVMS guide-
lines; and 

(vi) Provide a schedule of events leading up 
to formal validation and Government accept-
ance of the offeror’s EVMS, if the value of 
the offeror’s proposal, including options, is 
$25 million or more. 

(2) The offeror shall provide information 
and assistance, as required by the Con-
tracting Officer, to support review of the 
plan. 

(3) The Contracting Officer will review the 
offeror’s EVMS implementation plan prior to 
contract award. 

(4) The offeror’s EVMS plan must provide 
milestones indicating when the offeror an-
ticipates that the EVM system will be com-
pliant with the ANSI/EIA Standard-748 
guidelines. 

(c) The offeror shall identify in its offer the 
subcontractors, or subcontracted effort if 
subcontractors have not been identified, to 
which the requirements of EVMS will be ap-
plied. Prior to contract award, the offeror 
and HHS shall agree on the subcontractors, 
or subcontracted effort, subject to the EVMS 
requirement. 

(d) HHS will conduct an Integrated Base-
line Review after contract award. 

(End of provision) 

352.234–3 Full earned value manage-
ment system. 

As prescribed in 334.203–70(c), the 
Contracting Officer shall insert the fol-
lowing clause: 

FULL EARNED VALUE MANAGEMENT SYSTEM 
(OCTOBER 2008) 

(a) The Contractor shall use an Earned 
Value Management System (EVMS) that has 
been validated and accepted by the Cog-
nizant Federal Agency (CFA) as being com-
pliant with the guidelines in ANSI/EIA 
Standard-748 (current version at the time of 
award) to manage this contract. If the Con-
tractor’s current EVMS has not been vali-
dated and accepted by the CFA at the time 
of award, see paragraph (b) of this clause. 
The Contractor shall submit EVM reports in 
accordance with the requirements of this 
contract. 

(b) If, at the time of award, the Contrac-
tor’s EVM system has not been validated and 
accepted by the CFA as complying with 
EVMS guidelines in ANSI/EIA Standard-748 
(current version at time of award), the Con-
tractor shall— 
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