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(e.g., other multiple award contracts, 
readily available commercial items.) 

(c) The responsibilities of the agency 
head under FAR 9.405–1 are delegated 
to the GSA Suspension and Debarment 
Official. 

[74 FR 12732, Mar. 25, 2009] 

509.405–2 Restrictions on subcon-
tracting. 

The responsibilities of the agency 
head under FAR 9.405–2(a) are dele-
gated to the GSA Suspension and De-
barment Official. 

[74 FR 12732, Mar. 25, 2009] 

509.406 Debarment. 

509.406–1 General. 
The Suspension and Debarment Offi-

cial is the designee under FAR 9.406– 
1(c). 

[74 FR 12733, Mar. 25, 2009] 

509.406–3 Procedures. 
(a) Investigation and referral. (1) Refer 

to the Suspension and Debarment Offi-
cial matters involving serious contract 
improprieties or performance defi-
ciencies. Performance deficiencies that 
continue over a period of time or apply 
to more than one contract may war-
rant debarment consideration. 

(2) Refer possible criminal or fraudu-
lent activities to the Office of the In-
spector General (OIG). See 5 CFR 
6701.107, Reporting Waste, Fraud, 
Abuse, and Corruption. If, after inves-
tigation, the OIG believes a cause for 
debarment exists, it will refer the mat-
ter to the Suspension and Debarment 
Official for consideration of debarment 
action. 

(b) Reports. Include in referrals to the 
Suspension and Debarment Official a 
report that contains at least the fol-
lowing: 

(1) The recommendation and sup-
porting rationale. 

(2) A list of parties to be considered 
for possible debarment, including the 
contractor, principals, and affiliates. 
Include last known home and business 
addresses, zip codes, and DUNS Num-
bers. 

(3) A statement of facts. 
(4) Copies of documentary evidence 

and a list of witnesses. Include address-

es and telephone numbers. Determine 
their availability to appear at a fact- 
finding proceeding and identify the 
subject matter of their testimony. 

(5) GSA’s acquisition history with 
the contractor. Include recent experi-
ence, copies of the pertinent contracts, 
and an explanation of impact debar-
ment would have on GSA programs. 
OIG referrals do not require this expla-
nation; the Suspension and Debarment 
Official will obtain the information di-
rectly from the contracting activity(s). 

(6) A list of any known active or po-
tential criminal investigations, crimi-
nal or civil proceedings, or administra-
tive claims before the Board of Con-
tract Appeals. 

(c) Review. The Suspension and De-
barment Official will review the report, 
and after coordinating with assigned 
legal counsel— 

(1) Initiate debarment action; 
(2) Decline debarment action; 
(3) Request additional information; 

or 
(4) Refer the matter to the OIG for 

further investigation and development 
of a case file. 

(d) Decisionmaking process. (1) The 
Suspension and Debarment Official will 
provide: 

(i) Notice of declinations, proposed 
debarments, and decisions to the refer-
ring activity. 

(ii) Notice of proposed debarment to 
each party being considered for debar-
ment. 

(iii) Decision notices to each party 
after considering information in the 
administrative record and information 
and argument submitted by the af-
fected party or parties. 

(2) A party proposed for debarment: 
(i) Has 30 calendar days after receipt 

of the notice to respond to the Suspen-
sion and Debarment Official or the de-
barment becomes final. 

(ii) May request and receive a copy of 
the administrative record that was the 
basis for the proposed debarment. If in-
formation is withheld, the party will be 
notified and provided the reason. 

(iii) May request the opportunity to 
present information and argument in 
person to the Suspension and Debar-
ment Official. The Suspension and De-
barment Official will schedule an oral 
presentation within 20 calendar days of 
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receipt of the request, unless a longer 
period of time is requested by the 
party. An oral presentation is informal 
and a transcript usually is not made. 
The party may supplement the oral 
presentation with written information 
and arguments. 

(iv) May identify to the Suspension 
and Debarment Official material facts 
in dispute and the bases. For an action 
other than one based on a conviction of 
civil judgment, a party may request re-
view and a written finding by a fact- 
finding official. 

(3) Following a review of the record 
and, if needed, a presentation by the 
contractor in opposition to the pro-
posed action, the Suspension and De-
barment Official will determine wheth-
er there is a genuine dispute of mate-
rial fact. If so, the Suspension and De-
barment Official will initiate the fact- 
finding process. The fact-finding offi-
cial will: 

(i) Establish a date for a fact-finding 
proceeding, normally to be held within 
45 days of the determination of who 
will function as the fact-finding offi-
cial. 

(ii) Grant extensions for good cause. 
(iii) Provide notice of the scheduled 

hearing. 
(iv) Provide the parties with a sched-

ule for exchange of documents and wit-
ness lists. 

(v) Develop an official transcript of 
the fact-finding proceeding. 

(vi) Provide the Government’s rep-
resentative and the contractor with an 
opportunity to present evidence rel-
evant to the facts at issue. The con-
tractor may appear in person or 
through a representative. 

(vii) Conduct hearings under rules 
consistent with FAR 9.406–3 pertaining 
to fact finding. Neither the Federal 
Rules of Evidence nor the Federal 
Rules of Civil Procedure govern fact 
finding. Hearsay evidence may be pre-
sented and will be given appropriate 
weight by the fact-finding official. 

(viii) Provide for witness testimony. 
Witnesses may testify in person. Wit-
nesses are subject to cross examina-
tion. 

(ix) Prepare written findings of fact 
based on a preponderance of the evi-
dence and submit them to both the 
Suspension and Debarment Official and 

the contractor within 20 calendar days 
following the conclusion of the fact- 
finding proceeding. 

[64 FR 37207, July 9, 1999, as amended at 74 
FR 12733, Mar. 25, 2009] 

509.407 Suspension. 

509.407–1 General. 

The Suspension and Debarment Offi-
cial is the designee under FAR 9.407– 
1(d). 

[64 FR 37207, July 9, 1999, as amended at 74 
FR 12733, Mar. 25, 2009] 

509.407–3 Procedures. 

(a) General. The procedures in 509.406– 
3 apply to suspension actions except as 
noted in paragraph (b) of this section. 

(b) Fact-finding. (1) Fact-finding will 
not be conducted in an action: 

(i) Based on an indictment. 
(ii) When the Suspension and Debar-

ment Official finds no genuine dispute 
of material facts. 

(2) If the action is not based on an in-
dictment, the Suspension and Debar-
ment Official must coordinate with the 
Department of Justice or state pros-
ecutorial authority through OIG. Based 
on the advice received, the Suspension 
and Debarment Official will determine 
if fact-finding would impair substantial 
interests of the Federal or state Gov-
ernment. In an action not based on an 
indictment, a suspended party may: 

(i) Identify to the Suspension and De-
barment Official material facts in dis-
pute and the bases. 

(ii) Request review and a written 
finding by a fact-finding official to re-
solve genuine disputes of material fact. 
For procedures involving a genuine dis-
pute of material fact, see 509.406–3(d)(3). 

[64 FR 37207, July 9, 1999, as amended at 74 
FR 12733, Mar. 25, 2009] 

PART 511—DESCRIBING AGENCY 
NEEDS 

Subpart 511.2—Using and Maintaining 
Requirements Documents 

Sec. 
511.204 Solicitation provisions and contract 

clauses. 
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