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806.304 do not apply to such contracts 
or agreements. (38 U.S.C. 8153) 

(3) Contracts for health-care re-
sources, negotiated under the author-
ity of 38 U.S.C. 8153, that are not ac-
quired under the authority of para-
graph (a)(2) of this section, but only 
when the procurement is conducted in 
accordance with part 873. The justifica-
tion and approval requirements of FAR 
6.303 and 806.304 shall apply to such 
contracts and agreements conducted on 
a sole-source basis. (38 U.S.C. 8153) 

(b) Various sections of title 38 U.S.C. 
authorize the Secretary to enter into 
certain contracts and certain types of 
contracts without regard to any other 
provisions of law. When the con-
tracting officer enters into a contract 
without providing full and open com-
petition for any of the following items 
or services, the contracting officer 
must cite 41 U.S.C. 253(c)(5) and the fol-
lowing authorities: 

(1) For contracts for orthopedic and 
prosthetic appliances and related serv-
ices including research, cite 38 U.S.C. 
8123. (38 U.S.C. 8123) 

(2) For contracts to purchase or sell 
merchandise, equipment, fixtures, sup-
plies and services for the operation of 
the Veterans Canteen Service, cite 38 
U.S.C. 7802. (38 U.S.C. 7802) 

(3) For contracts or leases for the op-
eration of parking facilities established 
under authority of 38 U.S.C. 8109(b), 
provided that the establishment, oper-
ation, and maintenance of such facili-
ties have been authorized by the Sec-
retary or designee, cite 38 U.S.C. 
8109(f). (38 U.S.C. 8109) 

(4) For contracts for laundry and 
other common services, such as the 
purchase of steam, negotiated with 
non-profit, tax-exempt, educational, 
medical, or community institutions, 

when specifically approved by the Sec-
retary or designee and when such serv-
ices are not reasonably available from 
private commercial sources, cite 38 
U.S.C. 8122(c). (38 U.S.C. 8122) 

(5) For contracts or agreements with 
public or private agencies for services 
of translators, cite 38 U.S.C. 513. (38 
U.S.C. 513) 

(c) Except for an acquisition under 
paragraph (a)(2) of this section, the 
contracting officer must provide a jus-
tification under FAR 6.303 and obtain 
an approval under 806.304 for each ac-
quisition described in this section. 

806.302–7 Public interest. 
(a) When the contracting officer uses 

41 U.S.C. 253(c)(7) to support a contract 
award using other than full and open 
competition, the contracting officer 
must prepare a Determination and 
Finding (D&F) under FAR 1.7 and a jus-
tification under FAR 6.303. The D&F 
must be signed by the Secretary. 

(b) The contracting officer must sub-
mit the D&F and justification through 
the HCA to the Agency Competition 
Advocate for signature by the Sec-
retary. The submission must include 
the date the contracting officer expects 
to award the contract. 

(c) VA must notify Congress 30 days 
before the expected award date. The 
Agency Competition Advocate is re-
sponsible for preparing this notice. The 
contracting officer may not award the 
contract until notified by the Agency 
Competition Advocate. 

806.304 Approval of the justification. 
(a) For a justification other than a 

class justification specified in FAR 
6.304(c), Table 806.304–1 provides the au-
thorities who may approve a justifica-
tion: 

TABLE 806.304.1 

Proposed contract amount Approving authority Alternate approving authority 

(1) Not exceeding $500,000 .................... The contracting officer, as provided in 
FAR 6.304(a)(1).

Not applicable. 

(2) Over $500,000 but not exceeding $10 
million.

Contracting Activity Competition Advo-
cate (see 806.501(b) and (c)) unless 
that Advocate is the contracting officer.

The Agency Competition Advocate (see 
806.501(a)). 

(3) Over $10 million but not exceeding 
$50 million.

Agency Competition Advocate ................. Not applicable. 

(4) Over $50 million ................................. Senior Procurement Executive (see 
802.100).

Not applicable. 
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(b) For class justifications specified 
in FAR 6.304(c), the contracting officer 
must obtain the approval of the Agen-
cy Competition Advocate for all pro-
posed justifications with an estimated 
value of up to $50 million. The con-
tracting officer must obtain the ap-
proval of the SPE for all proposed jus-
tifications with an estimated value of 
more than $50 million. 

Subpart 806.5—Competition 
Advocates 

806.501 Requirement. 
(a) The Associate Deputy Assistant 

Secretary for Acquisitions is the Agen-
cy Competition Advocate. The Agency 
Competition Advocate may further del-
egate authority to other VA officials in 
VA Administrations and staff offices. 

(b) The Executive Director and Chief 
Operating Officer, National Acquisition 
Center, is the Contracting Activity 
Competition Advocate for the Center. 

(c) Each HCA (see subpart 802.1) will 
serve as the Contracting Activity Com-
petition Advocate in all other cases. 

(d) The authority in paragraphs (b) 
and (c) of this section is not delegable. 

806.570 Planning requirements. 
(a) Each Contracting Activity Com-

petition Advocate must do the fol-
lowing: 

(1) Develop a Competition Plan. 
(2) Incorporate the Plan in the inter-

nal operating procedures of the facility 
or organization in which the con-
tracting activity is located. 

(3) Obtain the endorsement and sup-
port of the facility or staff office direc-
tor. 

(4) Ensure that the services and of-
fices that the contracting activity sup-
ports understand the plan. 

(b) At a minimum, the Competition 
Plan must include the following: 

(1) Approval requirements for other 
than full and open competition speci-
fied in FAR 6.304. 

(2) A description of the synopsis re-
quirements in FAR Subpart 5.2 to en-
sure that responsible staff fully under-
stand the advance procurement plan-
ning that is required. 

(3) A description of how to integrate 
the Competition Plan into advance pro-
curement planning. 

(4) A listing of obstacles to competi-
tion and a proposal for overcoming 
them. 

(5) A method for increasing cost com-
petition for contracts and competition 
on other significant factors. 

PART 807—ACQUISITION 
PLANNING 

Subpart 807.1—Acquisition Plans 

Sec. 
807.103 Agency-head responsibilities. 

Subpart 807.3—Contractor Versus 
Government Performance 

807.300 Scope of subpart. 
807.304–77 Right of first refusal. 

AUTHORITY: 40 U.S.C. 121(c) and 48 CFR 
1.301–1.304. 

SOURCE: 73 FR 2717, Jan. 15, 2008, unless 
otherwise noted. 

Subpart 807.1—Acquisition Plans 
807.103 Agency-head responsibilities. 

The authority to prescribe proce-
dures in FAR 7.103 is delegated to the 
SPE and is further delegated to the 
DSPE. 

Subpart 807.3—Contractor Versus 
Government Performance 

807.300 Scope of subpart. 
This subpart prescribes the use of 

VAAR clause at 852.207–70, Report of 
employment under commercial activi-
ties, when contracting for commercial 
services under Office of Management 
and Budget (OMB) Circular A–76 or 
VA’s cost comparison process. The cost 
comparison process is used by VA to 
determine whether to use commercial 
or Government resources to provide 
commercial services. 

807.304–77 Right of first refusal. 
(a) In addition to the Right of First 

Refusal of Employment clause speci-
fied in FAR 52.207–3, the contracting of-
ficer must include the clause ‘‘Report 
of Employment Under Commercial Ac-
tivities’’ at 852.207–70 in all cost com-
parison solicitations where VA per-
sonnel may be displaced. This clause is 
primarily intended to verify that the 
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