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award, whichever applies, is premature 
and shall be returned to the protester. 

(3) If the Executive Director sustains 
a service-disabled veteran-owned or 
veteran-owned small business status 
protest and the contract has already 
been awarded, then the contracting of-
ficer cannot count the award as an 
award to a VOSB or SDVOSB and the 
concern cannot submit another offer as 
a VOSB or SDVOSB 7on a future VOSB 
or SDVOSB procurement under this 
part, as applicable, unless it dem-
onstrates to VA that it has overcome 
the reasons for the determination of in-
eligibility. 

[74 FR 64631, Dec. 8, 2009] 

Subpart 819.5—Set-Asides for 
Small Business 

819.502 Setting aside acquisitions. 

819.502–2 Total small business set- 
asides. 

(a) When a total small business set- 
aside is made, one of the following 
statements, as applicable, will be in-
cluded in the solicitation for bids: 

(1) Notice of total small business set- 
aside, page ll, applies to all items in 
this solicitation. 

(2) Notice of total small business set- 
aside, page ll, applies to items ll 

through ll in this solicitation. 
(b) Contracting officers must ensure 

that the appropriate product or service 
classification and the related size 
standard are included in each solicita-
tion. 

819.502–3 Partial set-asides. 

When, in accordance with the provi-
sions of FAR 19.502–3, the contracting 
officer determines that a particular 
procurement will be partially set aside 
for small business participation, the 
solicitation for bids shall include the 
appropriate product or service classi-
fication and appropriate size standard, 
and the following statement shall be 
placed on the face page: 

Notice of partial set-aside, page ll, ap-
plies to item ll through item ll in this 
solicitation. 

Subpart 819.6—Certificates of 
Competency and Determina-
tions of Responsibility 

819.602 Procedures. 

819.602–3 Resolving differences be-
tween VA and the Small Business 
Administration. 

The Director, OSDBU, is the VA liai-
son with the SBA. Information copies 
of correspondence sent to the SBA 
seeking a certificate of competency de-
termination must be concurrently pro-
vided to the Director, OSDBU. Before 
appealing a certificate of competency, 
the HCA must seek concurrence from 
the Director, OSDBU. 

Subpart 819.7—The Small Business 
Subcontracting Program 

SOURCE: 74 FR 64632, Dec. 8, 2009, unless 
otherwise noted. 

819.704 Subcontracting plan require-
ments. 

(a) The contracting officer shall en-
sure that any subcontracting plans 
submitted by offerors include a goal 
that is at least commensurate with the 
annual VA SDVOSB prime contracting 
goal for the total value of planned sub-
contracts. 

(b) The contracting officer shall en-
sure that any subcontracting plans 
submitted by offerors include a goal 
that is at least commensurate with the 
annual VA VOSB prime contracting 
goal for the total value of all planned 
subcontracts. 

(c) VA’s OSDBU shall review all 
prime contractor’s subcontracting plan 
achievement reports to ensure that, in 
the case of a subcontract that is count-
ed for purposes of meeting a goal in ac-
cordance with subparagraphs (a) and 
(b) of this section, the subcontract was 
actually awarded to a business concern 
that is eligible to be counted toward 
meeting the goal, as provided in 
804.1102. 

819.705 Appeal of Contracting Officer 
decisions. 

(a) Acquisitions not exceeding the 
simplified acquisition threshold (SAT) 
and 819.7007 and 819.7008 are excluded 
from this section. 
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(b) When an interested party intends 
to appeal a contracting officer’s deci-
sion to not use the set-aside authority 
contained in subpart 819.70, the party 
shall notify the contracting officer, in 
writing, of its intent to challenge the 
decision. The contracting officer has 5 
working days to reply to the challenge 
by either revising the strategy or indi-
cating the rationale for not setting- 
aside the requirement. Upon receipt of 
the decision, the interested party may 
appeal to the Head of the Contracting 
Activity (HCA). Such appeal shall be 
filed within 5 working days of receipt 
of the contracting officer’s decision. 
The HCA has 5 working days to respond 
to the appeal. The contracting officer 
shall suspend action on the acquisition 
unless the HCA makes a written deter-
mination that urgent circumstances 
exist which would significantly affect 
the interests of the government. The 
decision of the HCA shall be final. 

(c) Prime contractors submitting 
businesses declared ineligible for credit 
in SDVOSB and/or VOSB subcon-
tracting plans may appeal to the Exec-
utive Director, Office of Small and Dis-
advantaged Business Utilization and 
Center for Veterans Enterprise (00VE), 
U.S. Department of Veterans Affairs, 
810 Vermont Avenue, NW., Washington, 
DC 20420, within 5 working days of re-
ceipt of information declaring their 
subcontractor ineligible. The Execu-
tive Director shall have 5 working days 
to respond. The decision of the Execu-
tive Director may be appealed to the 
Senior Procurement Executive (SPE) 
within 5 working days. The SPE shall 
have 15 working days to respond and 
that decision shall be final. 

819.709 Contract clause. 
The contracting officer shall insert 

VAAR clause 852.219–9, Small Business 
Subcontracting Plan Minimum Re-
quirements, in solicitations and con-
tracts that include FAR clause 52.219–9, 
Small Business Subcontracting Plan. 

Subpart 819.8—Contracting With 
the Small Business Administra-
tion (The 8(a) Program) 

819.800 General. 
(a) No contract will be entered into 

with SBA under section 8(a) of the 

Small Business Act (15 U.S.C. 637(a)) 
unless a certification is made by the 
Administrator of that agency, or des-
ignee, that SBA is competent to per-
form the contract. 

(b) When it is determined that the re-
quirements of VA are appropriate for 
inclusion in this program, the con-
tracting officer will make this fact 
known to proper officials of the SBA 
regional office servicing his/her area. 
However, when projects funded from 
minor construction appropriation (be-
tween $400,000 and $2 million) are pro-
posed for 8(a) acquisition, the Director, 
OSDBU (00SB), shall be contacted by 
telephone or notified in writing in 
order to afford the OSDBU an oppor-
tunity to identify possible 8(a) sources 
prior to apprising SBA officials. If the 
certification required by paragraph (a) 
of this section is received, the VA con-
tracting officer will secure from SBA 
the name(s) and location(s) of their 
subcontractor(s) and the unit price(s) 
to be paid. Should these prices be with-
in a range acceptable to VA, the con-
tracting officer will notify SBA of ac-
ceptance. 

(c) The contract will be made be-
tween VA and SBA and will be admin-
istered by VA. 

Subpart 819.70—Service-Disabled 
Veteran-Owned and Veteran- 
Owned Small Business Acqui-
sition Program 

SOURCE: 74 FR 64632, Dec. 8, 2009, unless 
otherwise noted. 

819.7001 General. 
(a) Sections 502 and 503 of the Vet-

erans Benefits, Health Care, and Infor-
mation Technology Act of 2006 (38 
U.S.C. 8127–8128), created an acquisition 
program for small business concerns 
owned and controlled by service-dis-
abled veterans and those owned and 
controlled by veterans for VA. 

(b) The purpose of the program is to 
provide contracting assistance to 
SDVOSBs and VOSBs. 

819.7002 Applicability. 
This subpart applies to VA con-

tracting activities and to its prime 
contractors. Also, this subpart applies 
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