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909.405 Effect of listing. (DOE cov-
erage—paragraph (e), (f), (g) and 
(h)) 

(e) The Department of Energy may 
not solicit offers from, award contracts 
to or consent to subcontract with con-
tractors debarred, suspended or pro-
posed for debarment unless the Deputy 
Assistant Secretary for Procurement 
and Assistance Management makes a 
written determination justifying that 
there is a compelling reason for such 
action in accordance with FAR 9.405(a). 

(f) DOE may disapprove or not con-
sent to the selection (by a contractor) 
of an individual to serve as a principal 
investigator, as a project manager, in a 
position of responsibility for the ad-
ministration of Federal funds, or in an-
other key personnel position, if the in-
dividual is on the GSA List. 

(g) DOE shall not conduct business 
with an agent or representative of a 
contractor if the agent’s or representa-
tive’s name appears on the GSA List. 

(h) DOE shall review the GSA List 
before conducting a preaward survey or 
soliciting proposals, awarding con-
tracts, renewing or otherwise extend-
ing the duration of existing contracts, 
or approving or consenting to the 
award, extension, or renewal of sub-
contracts. 

[61 FR 39857, July 31, 1996; 61 FR 41684, Aug. 
9, 1996] 

909.406 Debarment. 

909.406–2 Causes for debarment. 

(c) The Debarring Official may debar 
a contractor for any other cause of so 
serious or compelling a nature that it 
affects the present responsibility of a 
contractor. Such cause may include 
but is not limited to: 

(1) Commission of fraud or a criminal 
offense in connection with obtaining, 
attempting to obtain, or performing a 
private contract or subcontract. 

(2) Inexcusable, prolonged, or re-
peated failure to pay a debt (including 
disallowed costs and overpayments) 
owed to DOE, provided the contractor 
has been notified of the determination 
of indebtedness, and further provided 
that the time for initiating any admin-
istrative or legal action to oppose or 
appeal the determination of indebted-

ness has expired or that such action, if 
initiated, has been concluded. 

(d) The Debarring Official may debar 
a contractor: 

(1) On the basis that an individual or 
organization is an affiliate of a 
debarred contractor, subject to the re-
quirements of FAR 9.406–1(b) and 9.406– 
3(c). 

(2) For failure to observe the mate-
rial provisions of a voluntary exclusion 
(see 10 CFR 1036.315 for discussion of 
voluntary exclusion). 

[61 FR 39857, July 31, 1996, as amended at 74 
FR 36362, July 22, 2009] 

909.406–3 Procedures. 

(a) Investigation and referral. (1) Of-
fices responsible for the award and ad-
ministration of contracts are respon-
sible for reporting to both the Deputy 
Assistant Secretary for Procurement 
and Assistance Management and the 
DOE Inspector General information 
about possible fraud, waste, abuse, or 
other wrongdoing which may con-
stitute or contribute to a cause(s) for 
debarment under this subpart. Cir-
cumstances that involve possible 
criminal or fraudulent activities must 
be reported to the Office of the Inspec-
tor General in accordance with 10 CFR 
part 1010, Conduct of Employees, 
§ 1010.217(b), Cooperation with the In-
spector General. 

(2) At a minimum, referrals for con-
sideration of debarment action should 
be in writing and should include the 
following information: 

(i) The recommendation and ration-
ale for the referral; 

(ii) A statement of facts; 
(iii) Copies of documentary evidence 

and a list of all witnesses, including ad-
dresses and telephone numbers, to-
gether with a statement concerning 
their availability to appear at a fact- 
finding proceeding and the subject 
matter of their testimony; 

(iv) A list of parties including the 
contractor, principals, and affiliates 
(including last known home and busi-
ness addresses, zip codes and DUNS 
Number); 

(v) DOE’s acquisition history with 
the contractor, including recent expe-
rience under contracts and copies of 
pertinent contracts; 
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(vi) A list of any known active or po-
tential criminal investigations, crimi-
nal or civil proceedings, or administra-
tive claims before the Board of Con-
tract Appeals; and 

(vii) A statement regarding the im-
pact of the debarment action on DOE 
programs. This statement is not re-
quired for referrals by the Inspector 
General. 

(3) Referrals may be returned to the 
originator for further information or 
development. 

(b) Decisionmaking process. Contrac-
tors proposed for debarment shall be 
afforded an opportunity to submit in-
formation and argument in opposition 
to the proposed debarment. 

(1) In actions based upon a conviction 
or civil judgment, or in which there is 
no genuine dispute over material facts, 
the Debarring Official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submissions made by the 
contractor. If the respondent fails to 
submit a timely written response to a 
notice of proposed debarment, the De-
barring Official shall notify the re-
spondent in accordance with FAR 9.406– 
3(e) that the contractor is debarred. 

(2) In actions not based upon a con-
viction or civil judgment, the con-
tractor may request a fact-finding 
hearing to resolve a genuine dispute of 
material fact. In its request, the con-
tractor must identify the material 
facts in dispute and the basis for dis-
puting the facts. If the Debarring Offi-
cial determines that there is a genuine 
dispute of material fact, the Debarring 
Official shall refer the matter to the 
Energy Board of Contract Appeals for a 
fact-finding conference. 

(3) Meeting. Upon receipt of a timely 
request therefor from a contractor pro-
posed for debarment, the Debarring Of-
ficial shall schedule a meeting between 
the Debarring Official and the respond-
ent, to be held no later than 30 days 
from the date the request is received. 
The Debarring Official may postpone 
the date of the meeting if the respond-
ent requests a postponement in writ-
ing. At the meeting, the respondent, 
appearing personally or through an at-
torney or other authorized representa-
tive, may present and explain evidence 
that causes for debarment do not exist, 

evidence of any mitigating factors, and 
arguments concerning the imposition, 
scope, or duration of a proposed debar-
ment or debarment. 

(4) Fact-finding conference. The pur-
pose of a fact-finding conference under 
this section is to provide the respond-
ent an opportunity to dispute material 
facts through the submission of oral 
and written evidence; resolve facts in 
dispute; and provide the Debarring Of-
ficial with findings of fact based, as ap-
plicable, on adequate evidence or on a 
preponderance of the evidence. The 
fact-finding conference shall be con-
ducted in accordance with rules con-
sistent with FAR 9.406–3(b) promul-
gated by the Energy Board of Contract 
Appeals. The Energy Board of Contract 
Appeals will notify the affected parties 
of the schedule for the hearing. The 
Energy Board of Contract Appeals shall 
deliver written findings of fact to the 
Debarring Official (together with a 
transcription of the proceeding, if 
made) within a certain time period 
after the hearing record closes, as spec-
ified in the Energy Board of Contract 
Appeals Rules. The findings shall re-
solve any disputes over material facts 
based upon a preponderance of the evi-
dence, if the case involves a proposal to 
debar, or on adequate evidence, if the 
case involves a suspension. Since con-
victions or civil judgments generally 
establish the cause for debarment by a 
preponderance of the evidence, there 
usually is no genuine dispute over a 
material fact that would warrant a 
fact-finding conference for those pro-
posed debarments based on convictions 
or civil judgments. 

(d) Debarring Official’s decision. (4) 
The Debarring Official’s final decision 
shall be based on the administrative 
record. In those actions where addi-
tional proceedings are necessary as to 
disputed material facts, written find-
ings of fact shall be prepared and in-
cluded in the final decision. In those 
cases where the contractor has re-
quested and received a fact-finding 
conference, the written findings of fact 
shall be those findings prepared by the 
Energy Board of Contract Appeals. 
Findings of fact shall be final and con-
clusive unless within 15 days of receipt 
of the findings, the Department or the 
respondent requests reconsideration, as 
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provided in the Board’s Rules, or unless 
set aside by a court of competent juris-
diction. The Energy Board of Contract 
Appeals shall be provided a copy of the 
Debarring Official’s final decision. 

909.406–70 Requests for reconsider-
ation of debarment. 

(a) At any time during a period of de-
barment, a respondent may submit to 
the Debarring or Suspending Official a 
written request for reconsideration of 
the scope, duration, or effects of the 
suspension/debarment action because 
of new information or changed cir-
cumstances, as discussed at FAR 9.406– 
4(c). 

(b) In reviewing a request for recon-
sideration, the Debarring or Sus-
pending Official may, in his or her dis-
cretion, utilize any of the procedures 
(meeting and fact-finding) set forth in 
909.406–3 and 909.407–3. The Debarring or 
Suspending Official’s final disposition 
of the reconsideration request shall be 
in writing and shall set forth the rea-
sons why the request has been granted 
or denied. A notice transmitting a copy 
of the disposition of the request for re-
consideration shall be sent to the re-
spondent and, if a fact-finding con-
ference under 909.406–3(b)(4) is pending 
(as in the case of a request for recon-
sideration of a suspension, where the 
proposed debarment is the subject of a 
fact-finding conference), a copy of the 
disposition shall be transmitted to the 
Energy Board of Contract Appeals. 

[61 FR 39857, July 31, 1996, as amended at 74 
FR 36362, July 22, 2009] 

909.407 Suspension. 

909.407–2 Causes for suspension. 

(d) The Suspending Official may sus-
pend an organization or individual— 

(1) Indicted for or suspected, upon 
adequate evidence, of the causes de-
scribed in 909.406–2(c)(1); 

(2) On the basis of the causes set 
forth in 909.406–2(d)(2); or 

(3) On the basis that an organization 
or individual is an affiliate of a sus-
pended or debarred contractor. 

[61 FR 39857, July 31, 1996, as amended at 74 
FR 36363, July 22, 2009] 

909.407–3 Procedures. 
(b) Decisionmaking process. (1) In ac-

tions based on an indictment, the Sus-
pending Official shall make a decision 
based upon the administrative record, 
which shall include submissions made 
by the contractor in accordance with 
909.406–3(b)(1) and 909.406–3(b)(3). 

(2) For actions not based on an in-
dictment, the procedures in 909.406– 
3(b)(2) and FAR 9.407–3(b)(2) apply. 

(3) Coordination with Department of 
Justice. Whenever a meeting or fact- 
finding conference is requested, the 
Suspending Official’s legal representa-
tive shall obtain the advice of appro-
priate Department of Justice officials 
concerning the impact disclosure of 
evidence at the meeting or fact-finding 
conference could have on any pending 
civil or criminal investigation or legal 
proceeding. If such Department of Jus-
tice official requests in writing that 
evidence needed to establish the exist-
ence of a cause for suspension not be 
disclosed to the respondent, the Sus-
pending Official shall— 

(i) Decline to rely on such evidence 
and withdraw (without prejudice) the 
suspension or proposed debarment 
until such time as disclosure of the evi-
dence is authorized; or 

(ii) Deny the request for a meeting or 
fact-finding and base the suspension 
decision solely upon the information in 
the administrative record, including 
any submission made by the respond-
ent. 

(e) Notice of suspending official’s deci-
sion. In actions in which additional 
proceedings have been held, following 
such proceedings, the Suspending Offi-
cial shall notify respondent, as applica-
ble, in accordance with paragraphs 
(e)(1) or (e)(2) of this section. 

(1) Upon deciding to sustain a suspen-
sion, the Suspending Official shall 
promptly send each affected respond-
ent a notice containing the following 
information: 

(i) A reference to the notice of sus-
pension, the meeting and the fact-find-
ing conference; 

(ii) The Suspending Official’s findings 
of fact and conclusions of law; 

(iii) The reasons for sustaining a sus-
pension; 

(iv) A reference to the Suspending Of-
ficial’s waiver authority under 909.405; 
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