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914.409–2 Award of classified con-
tracts. 

DOE regulations regarding the safe-
guarding of restricted data and proce-
dures for its destruction are contained 
at 10 CFR part 1016. 

[49 FR 11954, Mar. 28, 1984, as amended at 59 
FR 9105, Feb. 25, 1994. Redesignated at 74 FR 
36363, July 22, 2009] 

Subpart 914.5—Two-Step Sealed 
Bidding 

914.502 Conditions for use. 
(c) Use of the two-step sealed bidding 

method shall be approved by the Head 
of the Contracting Activity. The con-
tracting officer shall submit a written 
request for approval justifying its use 
in accordance with FAR 14.502. 

[50 FR 12184, Mar. 27, 1985] 

PART 915—CONTRACTING BY 
NEGOTIATION 

Subpart 915.2—Solicitation and Receipt of 
Proposals and Information 

Sec. 
915.200 Scope of subpart. 
915.201 Exchanges with industry before re-

ceipt of proposals. 
915.207 Handling proposals and information. 
915.207–70 Handling of proposals during eval-

uation. 

Subpart 915.3—Source Selection 

915.305 Proposal evaluation. 

Subpart 915.4—Contract Pricing 

915.404 Proposal analysis. 
915.404–2 Information to support proposal 

analysis. 
915.404–2–70 Audit as an aid in proposal 

analysis. 
915.404–4 Profit. 
915.404–4–70 DOE structured profit and fee 

system. 
915.404–4–70–1 General. 
915.404–4–70–2 Weighted guidelines system. 
915.404–4–70–3 Documentation. 
915.404–4–70–4 Exceptions. 
915.404–4–70–5 Special considerations—con-

tracts with nonprofit organizations 
(other than educational institutions). 

915.404–4–70–6 Contracts with educational 
institutions. 

915.404–4–70–7 Alternative techniques. 
915.404–4–70–8 Weighted guidelines applica-

tion considerations. 

915.404–4–71 Profit and fee-system for con-
struction and construction management 
contracts. 

915.404–4–71–1 General. 
915.404–4–71–2 Limitations. 
915.404–4–71–3 Factors for determining fees. 
915.404–4–71–4 Considerations affecting fee 

amounts. 
915.404–4–71–5 Fee schedules. 
915.404–4–71–6 Fee base. 
915.404–4–72 Special considerations for cost- 

plus-award-fee contracts. 
915.408 Solicitation provisions and contract 

clauses. 
915.408–70 Solicitation provision and con-

tract clause. 

Subpart 915.6—Unsolicited Proposals 

915.602 Policy. 
915.603 General. 
915.605 Content of unsolicited proposals. 
915.606 Agency procedures. 
915.607 Criteria for acceptance and negotia-

tion of an unsolicited proposal. 

AUTHORITY: 42 U.S.C. 7101 et seq. and 50 
U.S.C. 2401 et seq. 

SOURCE: 63 FR 56851, Oct. 23, 1998, unless 
otherwise noted. 

Subpart 915.2—Solicitation and 
Receipt of Proposals and In-
formation 

915.200 Scope of subpart. 
The 48 CFR subpart 15.2 is not appli-

cable to Program Opportunity Notices 
for Commercial Demonstrations (See 
subpart 917.72) or Program Research 
and Development Announcements (See 
subpart 917.73). 

[74 FR 36363, July 22, 2009] 

915.201 Exchanges with industry be-
fore receipt of proposals. (DOE cov-
erage—paragraph (e)). 

(e) Approval for the use of solicita-
tions for information or planning pur-
poses shall be obtained from the Head 
of the Contracting Activity. 

915.207 Handling proposals and infor-
mation. 

915.207–70 Handling proposals and in-
formation during evaluation. 

(a) Proposals furnished to the Gov-
ernment are to be used for evaluation 
purposes only. Disclosure outside the 
Government for evaluation is per-
mitted only to the extent authorized 
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by, and in accordance with, the proce-
dures in this subsection. 

(b) While the Government’s limited 
use of proposals does not require that 
the proposal bear a restrictive notice, 
proposers should, if they desire to 
maximize protection of their trade se-
crets or confidential or privileged com-
mercial and financial information con-
tained in them, apply the restrictive 
notice prescribed in paragraph (e) of 
the provision at 48 CFR 52.215–1 to such 
information. In any event, information 
contained in proposals will be pro-
tected to the extent permitted by law, 
but the Government assumes no liabil-
ity for the use or disclosure of informa-
tion (data) not made subject to such 
notice in accordance with paragraph (e) 
of the provision at 48 CFR 52.215–1. 

(c) If proposals are received with 
more restrictive conditions than those 
in paragraph (e) of the provision at 48 
CFR 52.215–1, the contracting officer or 
coordinating officer shall inquire 
whether the submitter is willing to ac-
cept the conditions of paragraph (e). If 
the submitter does not, the contracting 
officer or coordinating officer shall, 
after consultation with counsel, either 
return the proposal or accept it as 
marked. Contracting officers shall not 
exclude from consideration any pro-
posals merely because they contain an 
authorized or agreed to notice, nor 
shall they be prejudiced by such notice. 

(d) Release of proposal information 
(data) before decision as to the award 
of a contract, or the transfer of valu-
able and sensitive information between 
competing offerors during the competi-
tive phase of the acquisition process, 
would seriously disrupt the Govern-
ment’s decision-making process and 
undermine the integrity of the com-
petitive acquisition process, thus ad-
versely affecting the Government’s 
ability to solicit competitive proposals 
and award a contract which would best 
meet the Government’s needs and serve 
the public interest. Therefore, to the 
extent permitted by law, none of the 
information (data) contained in pro-
posals, except as authorized in this 
subsection, is to be disclosed outside 
the Government before the Govern-
ment’s decision as to the award of a 
contract. In the event an outside eval-
uation is to be obtained, it shall be 

only to the extent authorized by, and 
in accordance with the procedures of, 
this subsection. 

(e)(1) In order to maintain the integ-
rity of the procurement process and to 
assure that the propriety of proposals 
will be respected, contracting officers 
shall assure that the following notice 
is affixed to each solicited proposal 
prior to distribution for evaluation: 

GOVERNMENT NOTICE FOR HANDLING 
PROPOSALS 

This proposal shall be used and disclosed 
for evaluation purposes only, and a copy of 
this Government notice shall be applied to 
any reproduction or abstract thereof. Any 
authorized restrictive notices which the sub-
mitter places on this proposal shall also be 
strictly complied with. Disclosure of this 
proposal outside the Government for evalua-
tion purposes shall be made only to the ex-
tent authorized by, and in accordance with, 
the procedures in DEAR subsection 915.207– 
70. 

(End of notice) 

(2) The notice at FAR 15.609(d) for un-
solicited proposals shall be affixed to a 
cover sheet attached to each such pro-
posal upon receipt by DOE. Use of the 
notice neither alters any obligation of 
the Government, nor diminishes any 
rights in the Government to use or dis-
close data or information. 

(f)(1) Normally, evaluations of pro-
posals shall be performed only by em-
ployees of the Department of Energy. 
As used in this section, ‘‘proposals’’ in-
cludes the offers in response to re-
quests for proposals, sealed bids, pro-
gram opportunity announcements, pro-
gram research and development an-
nouncements, or any other method of 
solicitation where the review of pro-
posals or bids is to be performed by 
other than peer review. In certain 
cases, in order to gain necessary exper-
tise, employees of other agencies may 
be used in instances in which they will 
be available and committed during the 
period of evaluation. Evaluators or ad-
visors who are not Federal employees, 
including employees of DOE manage-
ment and operating contractors, may 
be used where necessary. Where such 
non-Federal employees are used as 
evaluators, they may only participate 
as members of technical evaluation 
committees. They may not serve as 
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members of the Source Evaluation 
Board or equivalent board or com-
mittee. 

(2)(i) Pursuant to section 6002 of Pub. 
L. 103–355, a determination is required 
for every competitive procurement as 
to whether sufficient DOE personnel 
with the necessary training and capa-
bilities are available to evaluate the 
proposals that will be received. This 
determination, discussed at FAR 37.204, 
shall be made in the memorandum ap-
pointing the technical evaluation com-
mittee by the Source Selection Offi-
cial, in the case of Source Evaluation 
Board procurements, or by the Con-
tracting Officer in all other procure-
ments. 

(ii) Where it is determined such 
qualified personnel are not available 
within DOE but are available from 
other Federal agencies, a determina-
tion to that effect shall be made by the 
same officials in the same memo-
randum. Should such qualified per-
sonnel not be available, a determina-
tion to use non-Federal evaluators or 
advisors must be made in accordance 
with paragraph (f)(3) of this subsection. 

(3) The decision to employ non-Fed-
eral evaluators or advisors, including 
employees of DOE management and op-
erating contractors, in Source Evalua-
tion Board procurements must be made 
by the Source Selection Official with 
the concurrence of the Head of the Con-
tracting Activity. In all other procure-
ments, the decision shall be made by 
the senior program official or designee 
with the concurrence of the Head of the 
Contracting Activity. In a case where 
multiple solicitations are part of a sin-
gle program and would call for the 
same resources for evaluation, a class 
determination to use non-Federal eval-
uators may be made by the Senior Pro-
curement Executive. 

(4) Where such non-Federal eval-
uators or advisors are to be used, the 
solicitation shall contain a provision 
informing prospective offerors that 
non-Federal personnel may be used in 
the evaluation of proposals. 

(5) The nondisclosure agreement as it 
appears in paragraph (f)(6) of this sub-
section shall be signed before DOE fur-
nishes a copy of the proposal to non- 
Federal evaluators or advisors, and 
care should be taken that the required 

handling notice described in paragraph 
(e) of this subsection is affixed to a 
cover sheet attached to the proposal 
before it is disclosed to the evaluator 
or advisor. In all instances, such per-
sons will be required to comply with 
nondisclosure of information require-
ments and requirements involving Pro-
curement Integrity, see FAR 3.104; with 
requirements to prevent the potential 
for personal conflicts of interest; or, 
where a non-Federal evaluator or advi-
sor is acquired under a contract with 
an entity other than the individual, 
with requirements to prevent the po-
tential for organizational conflicts of 
interest. 

(6) Non-Federal evaluators or advi-
sors shall be required to sign the fol-
lowing agreement prior to having ac-
cess to any proposal: 

NONDISCLOSURE AGREEMENT 

Whenever DOE furnishes a proposal for 
evaluation, I, the recipient, agree to use the 
information contained in the proposal only 
for DOE evaluation purposes and to treat the 
information obtained in confidence. This re-
quirement for confidential treatment does 
not apply to information obtained from any 
source, including the proposer, without re-
striction. Any notice or restriction placed on 
the proposal by either DOE or the originator 
of the proposal shall be conspicuously affixed 
to any reproduction or abstract thereof and 
its provisions strictly complied with. Upon 
completion of the evaluation, it is agreed all 
copies of the proposal and abstracts, if any, 
shall be returned to the DOE office which 
initially furnished the proposal for evalua-
tion. Unless authorized by the Contracting 
Officer, I agree that I shall not contact the 
originator of the proposal concerning any as-
pect of its elements. 

Recipient: llllllllllllllllll

Date: llllllllllllllllllll

(End of agreement) 

(g) The submitter of any proposal 
shall be provided notice adequate to af-
ford an opportunity to take appro-
priate action before release of any in-
formation (data) contained therein pur-
suant to a request under the Freedom 
of Information Act (5 U.S.C. 552); and, 
time permitting, the submitter should 
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be consulted to obtain assistance in de-
termining the eligibility of the infor-
mation (data) in question as an exemp-
tion under the Act. (See also 48 CFR 
24.2, Freedom of Information Act.) 

[63 FR 56851, Oct. 23, 1998, as amended at 74 
FR 36363, July 22, 2009] 

Subpart 915.3—Source Selection 
915.305 Proposal evaluation. 

(d) Personnel from DOE, other Gov-
ernment agencies, consultants, and 
contractors, including those who man-
age or operate Government-owned fa-
cilities, may be used in the evaluation 
process as evaluators or advisors when 
their services are necessary and avail-
able. When personnel outside the Gov-
ernment, including those of contrac-
tors who operate or manage Govern-
ment-owned facilities, are to be used as 
evaluators or advisors, approval and 
nondisclosure procedures as required 
by 48 CFR (DEAR) 915.207–70 shall be 
followed and a notice of the use of non- 
Federal evaluators shall be included in 
the solicitation. In all instances, such 
personnel will be required to comply 
with DOE conflict of interest and non-
disclosure requirements. 

Subpart 915.4—Contract Pricing 
915.404 Proposal analysis. 

915.404–2 Information to support pro-
posal analysis. 

(a)(1) Field pricing assistance as dis-
cussed in FAR 15.404–2(a) is not re-
quired for the negotiation of DOE con-
tract prices or modifications thereof. 
The term ‘‘field pricing assistance’’ re-
fers to the Department of Defense 
(DOD) system for obtaining a price and/ 
or cost analysis report from a cog-
nizant DOD field level contract man-
agement office wherein requests for the 
review of a proposal submitted by an 
offeror are initiated and the rec-
ommendations made by the various 
specialists of the management office 
are consolidated into a single report 
that is forwarded to the office making 
the contract award for use in con-
ducting negotiations. In the DOE, such 
review activities, except for reviews 
performed by professional auditors, are 
expected to be accomplished by pricing 

support personnel located in DOE Con-
tracting Activities. The DOE con-
tracting officer shall formally request 
the assistance of appropriate pricing 
support personnel, other than auditors, 
for the review of any proposal that ex-
ceeds $500,000, unless the contracting 
officer has sufficient data to determine 
the reasonableness of the proposed cost 
or price. Such pricing support may be 
requested for proposals below $500,000, 
if considered necessary for the estab-
lishment of a reasonable pricing ar-
rangement. Contracting officers, how-
ever, are not precluded by this section 
from requesting pricing assistance 
from a cognizant DOD contract man-
agement office, provided an appro-
priate cross-servicing arrangement for 
pricing support services exists between 
the DOE and the servicing agency. 

(c)(1) When an audit is required pur-
suant to 915.404–2–70, ‘‘Audit as an aid 
in proposal analysis,’’ the request for 
audit shall be sent directly to the Fed-
eral audit office assigned cognizance of 
the offeror or prospective contractor. 
When the cognizant agency is other 
than the Defense Contract Audit Agen-
cy or the Department of Health and 
Human Services, and an appropriate 
interagency agreement has not been es-
tablished, the need for audit assistance 
shall be coordinated with the Office of 
Policy, within the Headquarters pro-
curement organization. 

(2)(i) The request for audit shall es-
tablish the due date for receipt of the 
auditor’s report and in so doing shall 
allow as much time as possible for the 
auditor’s review. 

(ii) Copies of technical analysis re-
ports prepared by DOE technical or 
other pricing support personnel shall 
not normally be provided to the audi-
tor. The contracting officer or the sup-
porting price, cost, or financial analyst 
at the contracting activity shall deter-
mine the monetary impact of the tech-
nical findings. 

[63 FR 56851, Oct. 23, 1998, as amended at 74 
FR 36363, July 22, 2009] 

915.404–2–70 Audit as an aid in pro-
posal analysis. 

(a) When a contract price will be 
based on cost or pricing data submitted 
by the offerors, the DOE contracting 
officer or authorized representative 
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