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Department of Energy 970.1504–1–2 

or NNSA Senior Procurement Execu-
tive. 

[72 FR 49434, May 29, 2007, as amended at 74 
FR 36371, 36378, July 22, 2009] 

Subpart 970.15—Contracting by 
Negotiation 

970.1504 Contract pricing. 

970.1504–1 Price analysis. 

970.1504–1–1 Fees for management and 
operating contracts. 

This subsection sets forth the De-
partment’s policies on fees for manage-
ment and operating contracts and may 
be applied to other contracts as deter-
mined by the Senior Procurement Ex-
ecutive, or designee. 

[65 FR 81009, Dec. 22, 2000, as amended at 74 
FR 36378, July 22, 2009] 

970.1504–1–2 Fee policy. 
(a) DOE management and operating 

contractors may be paid a fee in ac-
cordance with the requirements of this 
subsection. 

(b) There are three basic principles 
underlying the Department’s fee pol-
icy: 

(1) The amount of available fee 
should reflect the financial risk as-
sumed by the contractor. 

(2) It is the policy of the Department, 
when work elements cannot be fixed 
price, incentive fees (including award 
fees) tied to objective measures should 
be used to the maximum extent appro-
priate. 

(3) When work elements cannot be 
fixed price and award fees are em-
ployed, they should be tied to either 
objective or subjective measures. Each 
measure should, to the maximum ex-
tent appropriate, be directly tied to a 
specific portion of the fee pool. 

(c) Fee objectives and amounts are to 
be determined for each contract. 
Standard fees or across-the-board fee 
agreements will not be used or made. 
Due to the nature of funding manage-
ment and operating contracts, it is an-
ticipated that fee shall be established 
in accordance with the annual funding 
cycle; however, with the prior approval 
of the Senior Procurement Executive, 
or designee, a longer period may be 
used where necessary to incentivize 

performance objectives that span fund-
ing cycles or to optimize cost reduction 
efforts. 

(d) Annual fee amounts shall be es-
tablished in accordance with this sub-
section. Annual amounts shall not ex-
ceed maximum amounts derived from 
the appropriate fee schedule (and Clas-
sification Factor, if applicable) unless 
approved in advance by the Senior Pro-
curement Executive, or designee. In no 
event shall any fee exceed statutory 
limits imposed by 41 U.S.C. 254(b). 

(e)(1) Contracting Officers shall in-
clude negative fee incentives in con-
tracts when appropriate. A negative fee 
incentive is one in which the con-
tractor will not be paid the full target 
fee amount when the actual perform-
ance level falls below the target level 
established in the contract. 

(2) Negative fee incentives may only 
be used when— 

(i) A target level of performance can 
be established, which the contractor 
can reasonably be expected to reach; 

(ii) The value of the negative incen-
tive is commensurate with the lower 
level of performance and any addi-
tional administrative costs; 

(iii) Factors likely to prevent attain-
ment of the target level of performance 
are clearly within the control of the 
contractor; and 

(iv) The contract indicates clearly a 
level below which performance is not 
acceptable. 

(f) Prior to the issuance of a competi-
tive solicitation or the initiation of ne-
gotiations for an extension of an exist-
ing contract, the HCA shall coordinate 
the maximum available fee, as allowed 
by 970.1504–1–1, and the fee amount tar-
geted for negotiation, if less, with the 
Senior Procurement Executive, or des-
ignee. Solicitations shall identify max-
imum available fee under the contract 
and may invite offerors to propose fee 
less than the maximum available. 

(g) When a contract subject to this 
subsection requires a contractor to use 
its own facilities or equipment, or 
other resources to make its own cost 
investment for contract performance, 
(e.g., when there is no letter-of-credit 
financing) consideration may be given, 
subject to approval by the Senior Pro-
curement Executive, or designee, to in-
creasing the total available fee amount 
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above that otherwise provided by this 
subsection. 

(h) Multiple fee arrangements should 
be used in accordance with 970.1504–1–4. 

(i)(1) In addition to other perform-
ance requirements specified in the con-
tract, DOE management and operating 
contractors and other contractors des-
ignated by the Senior Procurement Ex-
ecutive, or designee, are subject to per-
formance requirements relating to: en-
vironment, safety, and health (ES&H), 
including worker safety and health 
(WS&H); and safeguarding of Re-
stricted Data and other classified infor-
mation. Performance requirements re-
lating to ES&H will be set forth in the 
contract’s ES&H terms and conditions, 
including a DOE approved Integrated 
Safety Management System (ISMS), or 
similar document. As applicable, per-
formance requirements relating to the 
safeguarding of Restricted Data and 
other classified information will be set 
forth in the clauses of the contract en-
titled ‘‘Security’’ and ‘‘Laws, Regula-
tions, and DOE Directives,’’ as well as 
in other terms and conditions that pre-
scribe requirements for the safe-
guarding of Restricted Data and other 
classified information. 

(2) If the contractor does not meet 
the performance requirements of the 
contract relating to ES&H or to the 
safeguarding of Restricted Data and 
other classified information, otherwise 
earned fee, fixed fee, profit, or share of 
cost savings may be unilaterally re-
duced by the contracting officer in ac-
cordance with the clause entitled 
‘‘Conditional Payment of Fee, Profit, 
and Other Incentives—Facility Man-
agement Contracts.’’ 

(3) The clause entitled ‘‘Conditional 
Payment of Fee, Profit, and Other In-
centives—Facility Management Con-
tracts,’’ provides for reductions of 
earned fee, fixed fee, profit, or share of 
cost savings under the contract de-
pending upon the severity of the con-
tractor’s performance failure relating 
to ES&H requirements and, if applica-
ble, relating to the safeguarding of Re-
stricted Data and other classified infor-
mation. When reviewing performance 
failures that would otherwise warrant 
a potential reduction of earned fee, 
fixed fee, profit, or share of cost sav-
ings, the contracting officer must con-

sider mitigating factors that may war-
rant a reduction below the applicable 
range specified in the clause. Some of 
the mitigating factors that must be 
considered are included in the clause. 

(4) The contracting officer must ob-
tain the concurrence of the cognizant 
Program Secretarial Officer 

(i) Prior to effecting any reduction of 
fee or profit in accordance with the 
terms and conditions of the clause en-
titled, ‘‘Conditional Payment of Fee, 
Profit, and Other Incentives—Facility 
Management Contracts;’’ and 

(ii) For determinations that no re-
duction of fee or profit is warranted for 
a particular performance failure(s) 
that would otherwise be subject to a 
reduction. 

[65 FR 81009, Dec. 22, 2000, as amended at 68 
FR 68781, Dec. 10, 2003; 74 FR 36371, 36378, 
July 22, 2009] 

970.1504–1–3 Special considerations: 
Laboratory management and oper-
ation. 

(a) For the management and oper-
ation of a laboratory, the contracting 
officer shall consider whether any fee 
is appropriate. Considerations should 
include: 

(1) The nature and extent of financial 
or other liability or risk assumed or to 
be assumed under the contract; 

(2) The proportion of retained earn-
ings (as established under generally ac-
cepted accounting methods) that are 
utilized to fund the performance of 
work related to the DOE contracted ef-
fort; 

(3) Facilities capital or capital equip-
ment acquisition plans; 

(4) Other funding needs, to include 
contingency funding, working capital 
funding, and provision for funding un-
reimbursed costs deemed ordinary and 
necessary; 

(5) The utility of fee as a performance 
incentive; and 

(6) The need for fee to attract quali-
fied contractors, organizations, and in-
stitutions. 

(b) In the event fee is considered ap-
propriate, the contracting officer shall 
determine the amount of fee in accord-
ance with this subsection. 

(1) Costs incurred in the operation of 
a laboratory that are allowable and al-
locable under the cost principles (i.e., 
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