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of a non-profit educational institution, fail-
ure to act in the manner that a prudent per-
son would under the circumstances pre-
vailing at the time the decision to incur the
cost is made.

(i) The burden of proof shall be upon the
Contractor to establish that costs covered by
paragraph (h) of this clause are allowable
and reasonable if, after an initial review of
the facts, the Contracting Officer challenges
a specific cost or informs the Contractor
that there is reason to believe that the cost
results from willful misconduct, lack of good
faith, or failure to exercise prudent business
judgment by contractor managerial per-
sonnel.

(j)(1) All litigation costs, including counsel
fees, judgments and settlements shall be dif-
ferentiated and accounted for by the Con-
tractor so as to be separately identifiable. If
the Contracting Officer provisionally dis-
allows such costs, then the Contractor may
not use funds advanced by DOE under the
contract to finance the litigation.

(2) Punitive damages are not allowable un-
less the act or failure to act which gave rise
to the liability resulted from compliance
with specific terms and conditions of the
contract or written instructions from the
Contracting Officer.

(3) The portion of the cost of insurance ob-
tained by the Contractor that is allocable to
coverage of liabilities referred to in para-
graph (g)(1) of this clause is not allowable.

(4) The term ‘‘contractor’s managerial per-
sonnel” is defined in clause paragraph (j) of
48 CFR 970.5245-1.

(k) The Contractor may at its own expense
and not as an allowable cost procure for its
own protection insurance to compensate the
Contractor for any unallowable or non-reim-
bursable costs incurred in connection with
contract performance.

(1) If any suit or action is filed or any
claim is made against the Contractor, the
cost and expense of which may be reimburs-
able to the Contractor under this contract,
and the risk of which is then uninsured or is
insured for less than the amount claimed,
the Contractor shall—

(1) Immediately notify the Contracting Of-
ficer and promptly furnish copies of all perti-
nent papers received;

(2) Authorize Department representatives
to collaborate with: in-house or DOE-ap-
proved outside counsel in settling or defend-
ing the claim; or counsel for the insurance
carrier in settling or defending the claim if
the amount of the liability claimed exceeds
the amount of coverage, unless precluded by
the terms of the insurance contract; and

(3) Authorize Department representatives
to settle the claim or to defend or represent
the Contractor in and/or to take charge of
any litigation, if required by the Depart-
ment, if the liability is not insured or cov-
ered by bond. In any action against more

48 CFR Ch. 9 (10-1-10 Edition)

than one Department Contractor, the De-
partment may require the Contractor to be
represented by common counsel. Counsel for
the Contractor may, at the Contractor’s own
expense, be associated with the Department
representatives in any such claim or litiga-
tion.

(End of clause)

[66 FR 81009, Dec. 22, 2000, as amended at 66
FR 4627, Jan. 18, 2001; 67 FR 14873, Mar. 28,
2002; 74 FR 36375, 36378, 36380, July 22, 2009]

970.5229-1 State and local taxes.

As prescribed in 970.2904-1(b), insert
the following clause in management
and operating contracts. The require-
ment for the notice prescribed in para-
graph (a) of the clause may be broad-
ened to include all State and local
taxes which may be claimed as allow-
able costs when considered to be appro-
priate.

STATE AND LocAL TAXES (DEC 2000)

(a) The Contractor agrees to notify the
Contracting Officer of any State or local tax,
fee, or charge levied or purported to be lev-
ied on or collected from the Contractor with
respect to the contract work, any trans-
action thereunder, or property in the cus-
tody or control of the Contractor and consti-
tuting an allowable item of cost if due and
payable, but which the Contractor has rea-
son to believe, or the Contracting Officer has
advised the Contractor, is or may be inappli-
cable or invalid; and the Contractor further
agrees to refrain from paying any such tax,
fee, or charge unless authorized in writing by
the Contracting Officer. Any State or local
tax, fee, or charge paid with the approval of
the Contracting Officer or on the basis of ad-
vice from the Contracting Officer that such
tax, fee, or charge is applicable and valid,
and which would otherwise be an allowable
item of cost, shall not be disallowed as an
item of cost by reason of any subsequent rul-
ing or determination that such tax, fee, or
charge was in fact inapplicable or invalid.

(b) The Contractor agrees to take such ac-
tion as may be required or approved by the
Contracting Officer to cause any State or
local tax, fee, or charge which would be an
allowable cost to be paid under protest; and
to take such action as may be required or ap-
proved by the Contracting Officer to seek re-
covery of any payments made, including as-
signment to the Government or its designee
of all rights to an abatement or refund there-
of, and granting permission for the Govern-
ment to join with the Contractor in any pro-
ceedings for the recovery thereof or to sue
for recovery in the name of the Contractor.
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Department of Energy

If the Contracting Officer directs the Con-
tractor to institute litigation to enjoin the
collection of or to recover payment of any
such tax, fee, or charge referred to above, or
if a claim or suit is filed against the Con-
tractor for a tax, fee, or charge it has re-
frained from paying in accordance with this
clause, the procedures and requirements of
the clause entitled ‘‘Insurance—Litigation
and Claims” shall apply and the costs and
expenses incurred by the Contractor shall be
allowable items of costs, as provided in this
contract, together with the amount of any
judgment rendered against the Contractor.

(c) The Government shall hold the Con-
tractor harmless from penalties and interest
incurred through compliance with this
clause. All recoveries or credits in respect of
the foregoing taxes, fees, and charges (in-
cluding interest) shall inure to and be for the
sole benefit of the Government.

(End of clause)

[66 FR 81009, Dec. 22, 2000, as amended at 74
FR 36375, 36378, 36380, July 22, 2009]

970.5231-4 Preexisting conditions.

As prescribed in 970.3170, insert the
following clause:

PREEXISTING CONDITIONS (DEC 2000)

(a) The Department of Energy agrees to re-
imburse the Contractor, and the Contractor
shall not be held responsible, for any liabil-
ity (including without limitation, a claim in-
volving strict or absolute liability and any
civil fine or penalty), expense, or remedi-
ation cost, but limited to those of a civil na-
ture, which may be incurred by, imposed on,
or asserted against the Contractor arising
out of any condition, act, or failure to act
which occurred before the Contractor as-
sumed responsibility on [Insert date contract
began]. To the extent the acts or omissions
of the Contractor cause or add to any liabil-
ity, expense or remediation cost resulting
from conditions in existence prior to [Insert
date contract began], the Contractor shall be
responsible in accordance with the terms and
conditions of this contract.

(b) The obligations of the Department of
Energy under this clause are subject to the
availability of appropriated funds.

(End of clause)

Alternate I (DEC 2000). As prescribed
in 970.3170 (a), in contracts with incum-
bent management and operating con-
tractors, substitute the following for
paragraph (a) of the basic clause:

(a) Any liability, obligation, loss, damage,
claim (including without limitation, a claim
involving strict or absolute liability), action,

970.5232-2

suit, civil fine or penalty, cost, expense or
disbursement, which may be incurred or im-
posed, or asserted by any party and arising
out of any condition, act or failure to act
which occurred before [Insert date this
clause was included in contract], in conjunc-
tion with the management and operation of
[Insert name of facility], shall be deemed in-
curred under Contract No. [Insert number of
prior contract].

Alternate II (DEC 2000). As prescribed
in 970.3170 (b), add the following para-
graph (c) to the basic clause in con-
tracts with management and operating
contractors not previously working at
that particular site or facility:

(c) The Contractor has the duty to inspect
the facilities and sites and timely identify to
the Contracting Officer those conditions
which it believes could give rise to a liabil-
ity, obligation, loss, damage, penalty, fine,
claim, action, suit, cost, expense, or dis-
bursement or areas of actual or potential
noncompliance with the terms and condi-
tions of this contract or applicable law or
regulation. The Contractor has the responsi-
bility to take corrective action, as directed
by the Contracting Officer and as required
elsewhere in this contract.

(End of clause)

[65 FR 81009, Dec. 22, 2000, as amended at 74
FR 36375, 36378, 36380, July 22, 2009]

970.5232-1 Reduction or suspension of
advance, partial, or progress pay-
ments upon finding of substantial
evidence of fraud.

As prescribed in 970.3200-1-1, insert
the following clause:

REDUCTION OR SUSPENSION OF ADVANCE,
PARTIAL, OR PROGRESS PAYMENTS (DEC 2000)

(a) The Contracting Officer may reduce or
suspend further advance, partial, or progress
payments to the Contractor upon a written
determination by the Senior Procurement
Executive that substantial evidence exists
that the Contractor’s request for advance,
partial, or progress payment is based on
fraud.

(b) The Contractor shall be afforded a rea-
sonable opportunity to respond in writing.

(End of clause)

[65 FR 81009, Dec. 22, 2000, as amended at 74
FR 36375, 36378, 36380, July 22, 2009]
970.5232-2 Payments and advances.

As prescribed in 48 CFR 970.3270(a)(1),
insert the following clause:
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