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ADR agreement which is deemed to be 
fair, reasonable, and in the best inter-
est of the parties, the Board, and the 
resolution of the issue(s) in con-
troversy. The following are descrip-
tions of some available techniques: 

(1) Facilitative mediation. Facilitative 
mediations usually begin with a joint 
session, where the parties each make 
informal presentations to one another 
and the ADR Neutral regarding the 
facts and circumstances giving rise to 
the issues in controversy as well as an 
explanation of their respective legal 
positions. The ADR Neutral, as a medi-
ator, aids the parties in settling their 
dispute, frequently by meeting with 
each party separately in confidential 
sessions and engaging in ex parte dis-
cussions with each of the parties, for 
the purpose of facilitating the formula-
tion and transmission of settlement of-
fers. 

(2) Evaluative mediation. In addition 
to engaging in facilitative mediation, 
if authorized under the terms of the 
parties’ ADR agreement, the ADR Neu-
tral may also discuss informally the 
strengths and weaknesses of the par-
ties’ respective positions in either joint 
sessions or confidential sessions. 

(3) Mini-trial. The parties make ab-
breviated presentations to an ADR 
Neutral who sits with the parties’ des-
ignated principal representatives as a 
mini-trial panel to hear and evaluate 
evidence relating to an issue in con-
troversy. The ADR Neutral may there-
after meet with the principal rep-
resentatives to attempt to mediate a 
settlement. The mini-trial process may 
also be a prelude to the Neutral’s pro-
vision of a non-binding advisory opin-
ion (6101.54(c)(4) (Rule 54(c)(4))) or to 
the Neutral’s rendering of a binding de-
cision (6101.54(c)(5) (Rule 54(c)(5))). 

(4) Non-binding advisory opinion. The 
parties present to the ADR Neutral in-
formation upon which the Neutral 
bases a non-binding, advisory opinion 
regarding the merits of the dispute. 
The opinion may be delivered to the 
parties jointly, either orally or in writ-
ing. The manner in which the informa-
tion is presented will vary, depending 
upon the circumstances of the dispute 
and the terms of the parties’ ADR 
agreement. Presentations may range 
from an informal proffer of evidence 
together with limited argument from 
the parties, to a more formal presen-
tation, with oral testimony, exchange 
of documentary evidence, and argu-
ment from counsel. 

(5) Summary binding decision. This is a 
binding ADR procedure similar to bind-
ing arbitration under which, by prior 
agreement of the parties, the ADR 
Neutral renders a brief written decision 
which is binding, non-precedential, and 
non-appealable. As in a procedure 
under which the Neutral provides a 
non-binding advisory opinion, the man-
ner in which information is presented 
for a summary binding decision may 
vary depending on the circumstances of 
the particular dispute and the wishes 
of the parties as set out in their ADR 
agreement. 

(6) Other procedures. In addition to 
other ADR techniques, including modi-
fications to those listed in paragraphs 
(c)(1) through (c)(5) of this section, the 
parties may use ADR neutrals outside 
the Board and techniques which do not 
require direct Board involvement. 

(7) Selective use of standard procedures. 
Parties considering ADR proceedings 
are encouraged to adapt for their pur-
poses any provisions in 6101.1 through 
6101.34 (Rules 1 through 34) of the 
Board’s rules which they believe will be 
useful. 
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