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48 CFR Ch. 34 (10–1–10 Edition) 3452.215–33 

ORGANIZATIONAL CONFLICT OF INTEREST (OCT 
1987) 

The offeror certifies that it (l) is (l) is 
not aware of any potential organization con-
flict of interest that it may have under this 
procurement. If the offeror is aware of any 
potential conflict of interest, the offeror 
shall submit a disclosure statement fully de-
scribing the situation. An organizational 
conflict of interest is as defined and illus-
trated in FAR 9.5. 

(End of provision) 

3452.215–33 Order of precedence. 
As prescribed in 3415.406–3, insert the 

following clause in contracts: 

ORDER OF PRECEDENCE (AUG 1987) 

Any inconsistency in this contract shall be 
resolved by giving precedence in the fol-
lowing order: 

(a) The Schedule (exclusing the work state-
ment or specification). 

(b) The contract clauses (Section I). 
(c) Any incorporated documents, exhibits, 

or attachment, excluding the work state-
ment or specifications and the contractor’s 
proposal, representations, and certifications, 

(d) The work statement or specifications, 
and 

(e) The contractor’s proposal, as amended, 
including representations and certifications. 

(End of clause) 

3452.215–70 Release of restricted data. 
As prescribed in 3415.407, insert the 

following provision in solicitations: 

RELEASE OF RESTRICTED DATA (AUG 1987) 

(a) Offerors are hereby put on notice that 
regardless of their use of the legend set forth 
in FAR 52.215–12, Restriction on Disclosure 
and Use of Data, the Government may be re-
quired to release certain data contained in 
the proposal in response to a request for the 
data under the Freedom of Information Act. 
the Government’s determination to withhold 
or disclose a record will be based upon the 
particular circumstance involving the data 
in question and whether the data may be ex-
empted from disclosure under the Freedom 
of Information Act. In accordance with Exec-
utive Order 12600 and to the extent permitted 
by law, the Government will notify the offer-
or before it releases restricted data. 

(b) By submitting a proposal or quotation 
in response to this solicitation: 

(1) The offeror acknowledges that the De-
partment may not be able to withhold nor 
deny access to data requested pursuant to 
the Act and that the Government’s FOI offi-
cials shall make that determination; 

(2) The offeror agrees that the Government 
is not liable for disclosure if the Department 
has determined that disclosure is required by 
the Act; 

(3) The offeror acknowledges that pro-
posals not resulting in a contract remain 
subject to the Act; and 

(4) The offeror agrees that the Government 
is not liable for disclosure or use of un-
marked data and may use or disclose the 
data for any propose, including the release of 
the information pursuant to requests under 
the Act. 

(c) Offerors are cautioned that the Govern-
ment reserves the right to reject any pro-
posal submitted with (1) a restrictive legend 
or statement differing in substance from the 
one required by the solicitation provision in 
FAR 52.515–12, Restriction on Disclosure and 
Use of Data, or (2) a statement taking excep-
tions to the terms of (a) or (b) of this provi-
sion. 

(End of provision) 

3452.216–70 Additional cost principles. 

Insert the following clause in solici-
tations and contracts as prescribed in 
3416.307(b): 

ADDITIONAL COST PRINCIPLES (AUG 1987) 

(a) Bid and Proposal Costs. Bid and proposal 
costs are the immediate costs of preparing 
bids, proposals, and applications for poten-
tial Federal and non-Federal grants, con-
tracts, and other agreements, including the 
development of scientific, cost and other 
data needed to support the bids, proposals 
and applications. Bid and proposal costs of 
the current accounting period are allowable 
as indirect costs; bid and proposal costs of 
past accounting periods are unallowable as 
costs of the current period. However, if the 
organization’s established practice is to 
treat these costs by some other method, they 
may be accepted if they are found to be rea-
sonable and equitable. Bid and proposal costs 
do not include independent research and de-
velopment costs or pre-award costs. 

(b) Independent research and development 
costs. Independent research and development 
is research and development that is not 
sponsored by Federal and non-Federal 
grants, contracts, or other agreements. Inde-
pendent research and development shall be 
allocated its proportionate share of indirect 
costs on the same basic as the allocation of 
indirect costs of sponsored research and de-
velopment. The costs of independent re-
search and development, including its pro-
portionate share of indirect costs, are unal-
lowable. 
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(End of clause) 

3452.216–71 Negotiated overhead 
rates—fixed. 

Insert the following clause in cost-re-
imbursement contracts as prescribed in 
3416.701: 

NEGOTIATED OVERHEAD RATES—FIXED (AUG 
1987) 

(a) Notwithstanding the provisions of the 
clause entitled ‘‘Allowable Cost and Pay-
ment’’, the allowable indirect costs under 
this contract shall be obtained by applying 
negotiated fixed overhead rates for the appli-
cable period(s) to bases agreed upon by the 
parties, as specified below. A negotiated 
fixed rate(s) is based on an estimate of the 
costs which will be incurred during the pe-
riod for which the rate(s) applies. If the ap-
plication of the negotiated fixed rates(s) 
against the actual bases during a given fiscal 
period produces an amount greater or less 
than the indirect costs determined for that 
period, the greater or lesser amount(s) will 
be carried forward to a subsequent period. 

(b) The contractor, as soon as possible but 
no later than six months after the close of 
its fiscal year, or such other period as may 
be specified in the contract, shall submit to 
the contracting officer or the duly author-
ized representative, with a copy to the cog-
nizant audit activity, a proposed fixed over-
head rate or rates based on the contractor’s 
actual cost experience during the fiscal year, 
including adjustment, if any, for amounts 
carried forward, together with supporting 
cost data. Negotiation of fixed overhead 
rates, including carry-forward adjustments, 
if any, by the contractor and the contracting 
officer, or the duly authorized representa-
tive, shall be undertaken as promptly as 
practicable after receipt of the contractor’s 
proposal. 

(c) Allowability of costs and acceptability 
of cost allocation methods shall be deter-
mined in accordance with part 31 of the Fed-
eral Acquisition Regulation (FAR) in effect 
on the date of this contract. 

(d) The results of each negotiation shall be 
set forth in an amendment to this contract, 
which shall specify (1) the agreed fixed over-
head rates, (2) the bases to which the rates 
apply, (3) the fiscal year, unless the parties 
agreed to a different period, for which the 
rates apply, and (4) the specific items treated 
as direct costs or any changes in the items 
previously agreed to be direct costs. 

(e) Pending establishment of fixed over-
head rates for any fiscal year or different pe-
riod agreed to by the parties, the contractor 
shall be reimbursed either at the rates fixed 
for the previous fiscal year or other period or 
at billing rates acceptable to the contracting 
officer, subject to appropriate adjustment 

when the final rates for the fiscal year or 
other period are established. 

(f) Any failure of the parties to agree on 
any fixed rate or rates or to the amount of 
any carry-forward adjustment under this 
clause shall not be considered a dispute for 
decision by the contracting officer within 
the meaning of the Disputes clause of this 
contract. If for any fiscal year or other pe-
riod specified in the contract, the parties fail 
to agree to a fixed overhead rate or rates, it 
is agreed that the allowable indirect costs 
under this contract shall be obtained by ap-
plying negotiated final overhead rates, in ac-
cordance with the terms of the Allowable 
Cost and Payment clause, in effect on the 
date of this contract. 

(g) Submission of proposed fixed, provi-
sional, and/or final overhead rates, together 
with appropriate data in support thereof, to 
the contracting officer or the duly author-
ized representative and agreements on fixed, 
provisional, and/or final overhead rates en-
tered into between the contractor and the 
contracting officer or the duly authorized 
representative, as evidenced by negotiated 
overhead rate agreements signed by both 
parties, shall satisfy the requirements of 
paragraphs (b), (c), (d), and (e) of this clause. 

(End of clause) 

3452.227–70 Publication and publicity. 

As prescribed in 3427.470, insert the 
following clause in all solicitations and 
contracts other than purchase orders: 

PUBLICATION AND PUBLICITY (AUG 1987) 

(a) Unless otherwise specified in this con-
tract, the contractor is encouraged to pub-
lish and otherwise promote the results of its 
work under this contract. A copy of each ar-
ticle or work submitted by the contractor 
for publication shall be promptly sent to the 
Contracting Officer’s Technical Representa-
tive. The contractor shall also inform the 
representative when the article or work is 
published and furnish a copy in the published 
form. 

(b) The contractor shall acknowledge the 
support of the Department of Education in 
publicizing the work under this contract in 
any medium. This acknowledgment shall 
read substantially as follows: 

‘‘This project has been funded at least in 
part with Federal funds from the U.S. De-
partment of Education under contract num-
ber lllll. The content of this publica-
tion does not necessarily reflect the views or 
policies of the U.S. Department of Education 
nor does mention of trade names, commer-
cial products, or organizations imply en-
dorsement by the U.S. Government.’’ 
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