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(c) Request for subpoena. A request for 
a subpoena shall contain the name of 
the assigned judge, the name of the 
case, and the docket number of the 
case. It shall state the reasonable scope 
and general relevance to the case of the 
testimony and of any evidence sought. 
A request for a subpoena shall be filed 
at least 15 calendar days before the tes-
timony of a witness or evidence is to be 
provided. The Board may, in its discre-
tion, honor requests for subpoenas not 
made within this time limitation. 

(d) Form; issuance. (1) Every subpoena 
shall be in the form specified in the Ap-
pendix to the rules of this chapter and 
this form shall not be altered. Unless a 
party has the approval of a judge to 
submit a subpoena in blank (in whole 
or in part), a party shall submit to the 
judge a completed subpoena (save the 
‘‘Return on Service’’ portion). In 
issuing a subpoena to a requesting 
party, the judge shall sign the sub-
poena. The party to whom the sub-
poena is issued shall complete the sub-
poena before service. 

(2) If the person subpoenaed is lo-
cated in a foreign country, a letter rog-
atory or a subpoena may be issued and 
served under the circumstances and in 
the manner provided in 28 U.S.C. 1781- 
1784. 

(e) Service. (1) The party requesting a 
subpoena shall arrange for service. 
Service shall be made as soon as prac-
ticable after the subpoena has been 
issued. 

(2) A subpoena requiring the attend-
ance of a witness at a deposition or 
hearing may be served at any place. A 
subpoena may be served by a United 
States marshal or deputy marshal, or 
by any other person who is not a party 
and not less than 18 years of age. Serv-
ice of a subpoena upon a person named 
therein shall be made by personal de-
livery of a copy to that person and ten-
der of the fees for one day’s attendance 
and the mileage allowed by 28 U.S.C. 
1821 or other applicable law; however, 
where the subpoena is issued on behalf 
of the Government, money payments 
need not be tendered in advance of at-
tendance. 

(f) Proof of service. The person serving 
the subpoena shall make proof of serv-
ice thereof to the Board promptly and 
in any event before the date on which 

the person served must respond to the 
subpoena. Proof of service shall be 
made by completion and execution and 
submission to the Board of the ‘‘Return 
on Service’’ portion of a duplicate copy 
of the subpoena issued by a judge. If 
service is made by a person other than 
a United States marshal or his deputy, 
that person shall make an affidavit as 
proof by executing the ‘‘Return on 
Service’’ in the presence of a notary. 

(g) Motion to quash or to modify. Upon 
written motion by the person subpoe-
naed or by a party, made within 14 cal-
endar days after service, but in any 
event not later than the time specified 
in the subpoena for compliance, the 
Board may quash or modify the sub-
poena if it is unreasonable and oppres-
sive or for other good cause shown, or 
require the party in whose behalf the 
subpoena was issued to advance the 
reasonable cost of producing subpoe-
naed evidence. Where circumstances 
require, the Board may act upon such a 
motion at any time after a copy has 
been served upon opposing parties. 

(h) Contumacy or refusal to obey a sub-
poena. In a case of contumacy or re-
fusal to obey a subpoena by a person 
who resides, is found, or transacts busi-
ness within the jurisdiction of a United 
States district court, the Board shall 
apply to the court through the Attor-
ney General of the United States for an 
order requiring the person to appear 
before the Board to give testimony, 
produce evidence, or both. 

[72 FR 36795, July 5, 2007, as amended at 73 
FR 26951, May 12, 2008] 

6101.17 Exhibits [Rule 17]. 

(a) Marking of exhibits. (1) Documents 
and other tangible things offered in 
evidence by a party will be marked for 
identification by the Board during the 
hearing or, if ordered by the Board, 
will be added to the appeal file as ex-
hibits before the commencement of the 
hearing in order, for example, to elimi-
nate the introduction of additional ex-
hibits at the hearing. 

(2) If a party elects to proceed on the 
record without a hearing pursuant to 
6101.19 (Rule 19), documentary evidence 
submitted by that party will be num-
bered consecutively as appeal file ex-
hibits. 
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(b) Copies as exhibits. Except upon ob-
jection sustained by the Board for good 
cause shown, copies of documents may 
be offered and received into evidence as 
exhibits, provided they are of equal 
legibility and quality as the originals, 
and such copies shall have the same 
force and effect as if they were the 
originals. If the Board directs, a party 
offering a copy of a document as an ex-
hibit shall have the original available 
at the hearing for examination by the 
Board and any other party. When the 
original of a document has been re-
ceived into evidence as an exhibit, an 
accurate copy may be substituted in 
evidence for the original by leave of 
the Board at any time. The Board may 
require a party to provide either copies 
of electronically stored information or 
printed versions of electronically 
stored information to be included in 
the record. 

(c) Withdrawal of exhibits and other 
items. With the permission of the 
Board, a party that submits an exhibit 
or any other item may withdraw the 
exhibit or item from the record during 
the course of a proceeding. 

(d) Disposition of physical exhibits. Any 
physical (as opposed to documentary) 
exhibit may be disposed of by the 
Board at any time more than 90 cal-
endar days after the expiration of the 
period for appeal from the decision of 
the Board. 

[72 FR 36795, July 5, 2007, as amended at 73 
FR 26951, May 12, 2008] 

6101.18 Election of hearing or record 
submission [Rule 18]. 

Each party shall inform the Board, in 
writing, whether it elects a hearing or 
submission of its case on the record 
pursuant to 6101.19 (Rule 19). Such an 
election may be filed at any time un-
less a time for filing is prescribed by 
the Board. In most cases, the Board 
will require the parties to make an 
election soon after discovery closes. A 
party electing to submit its case on the 
record pursuant to 6101.19 (Rule 19) 
may also elect to appear at a hearing 
solely to cross-examine any witness 
presented by the opposing party, pro-
vided that the Board is informed of 
that party’s intention within 10 work-
ing days of its receipt of notice of the 
election of hearing by the other party. 

If a hearing is elected, the election 
should state where and when the elect-
ing party desires the hearing to be held 
and should explain the reasons for its 
choices. A hearing will be held if either 
party elects one. If a party’s decision 
whether to elect a hearing is dependent 
upon the intentions of the other party, 
it shall consult with the other party 
before filing its election. If there is to 
be a hearing, it will be held at a time 
and place prescribed by the Board after 
consultation with the party or parties 
electing the hearing. The record sub-
missions from a party that has elected 
to submit its case on the record shall 
be due as provided in 6101.19 (Rule 19). 

6101.19 Submission on the record 
without a hearing [Rule 19]. 

(a) Submission on the record. A party 
may elect to submit its case on the 
record without a hearing. A party sub-
mitting its case on the record may in-
clude in its written record submission 
or submissions: 

(1) Any relevant documents or other 
tangible things it wishes the Board to 
admit into evidence; 

(2) Affidavits, depositions, and other 
discovery materials that set forth rel-
evant evidence; and 

(3) A brief or memorandum of law. 
The Board may require the submission 
of additional evidence or briefs and 
may order oral argument in a case sub-
mitted on the record. 

(b) Time for submission. (1) If both par-
ties have elected to submit the case on 
the record, the Board will issue an 
order prescribing the time for initial 
and, if appropriate, reply record sub-
missions. 

(2) If one party has elected a hearing 
and the other party has elected to sub-
mit its case on the record, the party 
submitting on the record shall make 
its initial submission no later than the 
commencement of the hearing or at an 
earlier date if the Board so orders, and 
a further submission in the form of a 
brief at the time for submission of 
posthearing briefs. 

(c) Objections to evidence. Unless oth-
erwise directed by the Board, objec-
tions to evidence (other than the ap-
peal file and supplements thereto) in a 
record submission may be made within 
10 working days after the filing of the 
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