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(c) Availability of witnesses, documents, 
and other tangible things. It is the re-
sponsibility of a party desiring to call 
any witness, or to use any document or 
other tangible thing as an exhibit in 
the course of a hearing, to ensure that 
whomever it wishes to call and what-
ever it wishes to use is available at the 
hearing. If a witness cannot be made 
available at the site of the hearing, the 
party who wishes to call the witness 
may file a motion that the witness be 
allowed to testify remotely, whether 
by telephone, video conference, or 
some other method. 

(d) Enlargement of the record. The 
Board may at any time during the con-
duct of a hearing require evidence or 
argument in addition to that put forth 
by the parties. 

(e) Examination of witnesses. Wit-
nesses before the Board will testify 
under oath or affirmation. A party or 
the Board may obtain an answer from 
any witness to any question that is not 
the subject of an objection that the 
Board sustains. 

(f) Refusal to be sworn. If a person 
called as a witness refuses to be sworn 
or to affirm before testifying, the 
Board may direct that witness to be 
sworn or to affirm and, in the event of 
continued refusal, the Board may per-
mit the taking of testimony without 
oath or affirmation. If the Board per-
mits a witness to testify without oath 
or affirmation, the Board will explain 
that statements made during the hear-
ing are subject to provisions of federal 
law imposing penalties, including 
criminal penalties, for knowingly mak-
ing false representations. Alter-
natively, the Board may refuse to per-
mit the examination of that witness, in 
which event it may state for the record 
the inferences it draws from the 
witness’s refusal to testify under oath 
or affirmation. Alternatively, the 
Board may issue a subpoena to compel 
that witness to testify under oath or 
affirmation and, in the event of the 
witness’s continued refusal to be sworn 
or to affirm, may seek enforcement of 
that subpoena pursuant to 6101.16(h) 
(Rule 16(h)). 

(g) Refusal to answer. If a witness re-
fuses to answer a question put to him 
in the course of his testimony, the 
Board may direct that witness to an-

swer and, in the event of continued re-
fusal, the Board may state for the 
record the inferences it draws from the 
refusal to answer. Alternatively, the 
Board may issue a subpoena to compel 
that witness to testify and, in the 
event of the witness’s continued refusal 
to testify, may seek enforcement of 
that subpoena pursuant to 6101.16(h) 
(Rule 16(h)). 

(h) Issues not raised by pleadings. If 
evidence is objected to at a hearing on 
the ground that it is not within the 
issues raised by the pleadings, it may 
nevertheless be admitted by the Board 
if it is within the proper scope of the 
case. If such evidence is admitted, the 
Board may grant the objecting party a 
continuance to enable it to meet such 
evidence. If such evidence is admitted, 
the pleadings may be amended to con-
form to the evidence, as provided by 
6101.6(f) (Rule 6(f)). 

(i) Delay by parties. If the Board de-
termines that the hearing is being un-
reasonably delayed by the failure of a 
party to produce evidence, or by the 
undue prolongation of the presentation 
of evidence, it may, during the hearing, 
prescribe a time or times within which 
the presentation of evidence must be 
concluded, establish time limits on the 
direct or cross-examination of wit-
nesses, and enforce such order or ruling 
by appropriate sanctions. 

6101.22 Transcripts of proceedings; 
corrections [Rule 22]. 

(a)Transcripts. Except as the Board 
may otherwise order, all hearings, 
other than those under the small 
claims procedure prescribed by 6101.52 
(Rule 52), will be stenographically or 
electronically recorded and tran-
scribed. Any other hearing or con-
ference will be recorded or transcribed 
only by order of the Board. Each party 
is responsible for obtaining its own 
copy of the transcript if one is pre-
pared. 

(b) Corrections. Corrections to an offi-
cial transcript will be made only when 
they involve errors affecting its sub-
stance. The Board may order such cor-
rections on motion or on its own initia-
tive, and only after notice to the par-
ties giving them opportunity to object. 
Such corrections will ordinarily be 
made either by hand with pen and ink 
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or by the appending of an errata sheet, 
but when no other method of correc-
tion is practicable the Board may re-
quire the reporter to provide substitute 
or additional pages. 

6101.23 Briefs and memoranda of law 
[Rule 23]. 

(a) Form and content of briefs and 
memoranda of law. Briefs and memo-
randa of law shall be on standard size 8 
1/2 by 11-inch paper. They shall be dou-
ble-spaced with text in the body and in 
the footnotes no smaller than 12 point. 
Otherwise, no particular form or orga-
nization is prescribed. The presiding 
judge may request prehearing and 
posthearing briefs and may also re-
quest, at any point in the proceedings, 
memoranda of law. Prehearing and 
posthearing briefs should, at a min-
imum, succinctly set forth: 

(1) The facts of the case with cita-
tions to those places in the record 
where supporting evidence can be 
found; and 

(2) Argument with citations to sup-
porting legal authorities. 

(b) Submission of posthearing briefs. 
Except as the Board may otherwise 
order, posthearing briefs shall be filed 
30 calendar days after the Board’s re-
ceipt of the transcript; reply briefs, if 
filed, shall be filed 15 calendar days 
after the parties’ receipt of the initial 
posthearing briefs. The Board will no-
tify the parties of the date of its re-
ceipt of the transcript. In the event one 
party has elected a hearing and the 
other party has elected to submit its 
case on the record pursuant to 6101.19 
(Rule 19), the filing of record submis-
sions in the form of briefs shall be gov-
erned by 6101.23 (Rule 23). 

[72 FR 36795, July 5, 2007, as amended at 73 
FR 26951, May 12, 2008] 

6101.24 Closing the record [Rule 24]. 
(a) Closing of the record. Except as the 

Board may otherwise order, no proof 
shall be received in evidence after a 
hearing is completed or, in cases sub-
mitted on the record without a hear-
ing, after notice by the Board to the 
parties that the record is closed and 
that the case is ready for decision. 

(b) Notice that the case is ready for de-
cision. The Board will give written no-
tice to the parties when the record is 

closed and the case is ready for deci-
sion. 

6101.25 Decisions; settlements [Rule 
25]. 

(a) Decisions. (1) Except as provided in 
6101.52 (Rule 52) (small claims proce-
dure), decisions of the Board will be 
made in writing upon the record as pre-
scribed in 6101.9 (Rule 9). The Board 
may also take notice of any fact or law 
of which a court could take judicial no-
tice. Each of the parties will be fur-
nished a copy of the decision certified 
by the Office of the Clerk of the Board, 
and the date of the receipt thereof by 
each party will be established in the 
record. 

(2) In its decision, the Board may re-
serve determination of the amount of 
recovery for other proceedings, regard-
less of whether there is evidence in the 
record concerning the amount of recov-
ery, provided the Board notified the 
parties before the hearing began that 
its decision would not address the 
amount of any recovery. In any in-
stance in which the Board has reserved 
its determination of the amount of re-
covery for other proceedings, as pro-
vided in 6101.21(a)(4) (Rule 21(a)(4)), its 
decision on the question of the right to 
recover shall be final so far as pro-
ceedings at the Board are concerned, 
subject to the provisions of 6101.26 
through 6101.28 (Rules 26 through 28). 

(b) Settlements. When an appeal or ap-
plication is settled, the parties may 
file with the Board a stipulation set-
ting forth the amount of the award. 
The Board will adopt the parties’ stipu-
lation by decision, provided the stipu-
lation states the parties will not seek 
reconsideration of, or relief from, the 
Board’s decision, and they will not ap-
peal the decision. The Board’s decision 
under this paragraph (b) is an adjudica-
tion of the case on the merits. 

6101.26 Reconsideration; amendment 
of decisions; new hearings [Rule 
26]. 

(a) Grounds. Reconsideration may be 
granted, a decision or order may be al-
tered or amended, or a new hearing 
may be granted, for any of the reasons 
stated in 6101.27(a) (Rule 27(a)) and the 
reasons established by the rules of 
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