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49 CFR Subtitle A (10–1–10 Edition) Pt. 23 

PART 23—PARTICIPATION OF DIS-
ADVANTAGED BUSINESS ENTER-
PRISE IN AIRPORT CONCES-
SIONS 

Subpart A—General 

Sec. 
23.1 What are the objectives of this part? 
23.3 What do the terms used in this part 

mean? 
23.5 To whom does this part apply? 
23.7 Program reviews. 
23.9 What are the nondiscrimination and as-

surance requirements of this part for re-
cipients? 

23.11 What compliance and enforcement 
provisions are used under this part? 

23.13 How does the Department issue guid-
ance, interpretations, exemptions, and 
waivers pertaining to this part? 

Subpart B—ACDBE programs 

23.21 Who must submit an ACDBE program 
to FAA, and when? 

23.23 What administrative provisions must 
be in a recipient’s ACDBE program? 

23.25 What measures must recipients in-
clude in their ACDBE programs to ensure 
nondiscriminatory participation of 
ACDBEs in concessions? 

23.27 What information does a recipient 
have to retain and report about imple-
mentation of its ACDBE program? 

23.29 What monitoring and compliance pro-
cedures must recipients follow? 

Subpart C—Certification of ACDBEs 

23.31 What certification standards and pro-
cedures do recipients use to certify 
ACDBEs? 

23.33 What size standards do recipients use 
to determine the eligibility of ACDBEs? 

23.35 What is the personal net worth stand-
ard for disadvantaged owners of 
ACDBEs? 

23.37 Are firms certified under 49 CFR part 
26 eligible to participate as ACDBEs? 

23.39 What other certification requirements 
apply in the case of ACDBEs? 

Subpart D—Goals, Good Faith Efforts, and 
Counting 

23.41 What is the basic overall goal require-
ment for recipients? 

23.43 What are the consultation require-
ments in the development of recipients’ 
overall goals? 

23.45 What are the requirements for submit-
ting overall goal information to the 
FAA? 

23.47 What is the base for a recipient’s goals 
for concessions other than car rentals? 

23.49 What is the base for a recipient’s goals 
for car rentals? 

23.51 How are a recipient’s overall goals ex-
pressed and calculated? 

23.53 How do car rental companies count 
ACDBE participation toward their goals? 

23.55 How do recipients count ACDBE par-
ticipation toward goals for items other 
than car rentals? 

23.57 What happens if a recipient falls short 
of meeting its overall goals? 

23.59 What is the role of the statutory 10 
percent goal in the ACDBE program? 

23.61 Can recipients use quotas or set-asides 
as part of their their ACDBE programs? 

Subpart E—Other Provisions 

23.71 Does a recipient have to change exist-
ing concession agreements? 

23.73 What requirements apply to privately- 
owned or leased terminal buildings? 

23.75 Can recipients enter into long-term, 
exclusive agreements with conces-
sionaires? 

23.77 Does this part preempt local require-
ments? 

23.79 Does this part permit recipients to use 
local geographic preferences? 

APPENDIX A TO PART 23—UNIFORM REPORT OF 
ACDBE PARTICIPATION 

AUTHORITY: 49 U.S.C. 47107; 42 U.S.C. 2000d; 
49 U.S.C. 322; Executive Order 12138. 

SOURCE: 70 FR 14508, Mar. 22, 2005, unless 
otherwise noted. 

Subpart A—General 

§ 23.1 What are the objectives of this 
part? 

This part seeks to achieve several ob-
jectives: 

(a) To ensure nondiscrimination in 
the award and administration of oppor-
tunities for concessions by airports re-
ceiving DOT financial assistance; 

(b) To create a level playing field on 
which ACDBEs can compete fairly for 
opportunities for concessions; 

(c) To ensure that the Department’s 
ACDBE program is narrowly tailored 
in accordance with applicable law; 

(d) To ensure that only firms that 
fully meet this part’s eligibility stand-
ards are permitted to participate as 
ACDBEs; 

(e) To help remove barriers to the 
participation of ACDBEs in opportuni-
ties for concessions at airports receiv-
ing DOT financial assistance; and 
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(f) To provide appropriate flexibility 
to airports receiving DOT financial as-
sistance in establishing and providing 
opportunities for ACDBEs. 

§ 23.3 What do the terms used in this 
part mean? 

Administrator means the Adminis-
trator of the Federal Aviation Admin-
istration (FAA). 

Affiliation has the same meaning the 
term has in the Small Business Admin-
istration (SBA) regulations, 13 CFR 
part 121, except that the provisions of 
SBA regulations concerning affiliation 
in the context of joint ventures (13 
CFR § 121.103(f)) do not apply to this 
part. 

(1) Except as otherwise provided in 13 
CFR part 121, concerns are affiliates of 
each other when, either directly or in-
directly: 

(i) One concern controls or has the 
power to control the other; or 

(ii) A third party or parties controls 
or has the power to control both; or 

(iii) An identity of interest between 
or among parties exists such that af-
filiation may be found. 

(2) In determining whether affiliation 
exists, it is necessary to consider all 
appropriate factors, including common 
ownership, common management, and 
contractual relationships. Affiliates 
must be considered together in deter-
mining whether a concern meets small 
business size criteria and the statutory 
cap on the participation of firms in the 
ACDBE program. 

Airport Concession Disadvantaged Busi-
ness Enterprise (ACDBE) means a con-
cession that is a for-profit small busi-
ness concern— 

(1) That is at least 51 percent owned 
by one or more individuals who are 
both socially and economically dis-
advantaged or, in the case of a corpora-
tion, in which 51 percent of the stock is 
owned by one or more such individuals; 
and 

(2) Whose management and daily 
business operations are controlled by 
one or more of the socially and eco-
nomically disadvantaged individuals 
who own it. 

Alaska Native Corporation (ANC) 
means any Regional Corporation, Vil-
lage Corporation, Urban Corporation, 
or Group Corporation organized under 

the laws of the State of Alaska in ac-
cordance with the Alaska Native 
Claims Settlement Act (43 U.S.C. 1601 
et seq.) 

Car dealership means an establish-
ment primarily engaged in the retail 
sale of new and/or used automobiles. 
Car dealerships frequently maintain re-
pair departments and carry stocks of 
replacement parts, tires, batteries, and 
automotive accessories. Such estab-
lishments also frequently sell pickup 
trucks and vans at retail. In the stand-
ard industrial classification system, 
car dealerships are categorized in 
NAICS code 441110. 

Concession means one or more of the 
types of for-profit businesses listed in 
paragraph (1) or (2) of this definition: 

(1) A business, located on an airport 
subject to this part, that is engaged in 
the sale of consumer goods or services 
to the public under an agreement with 
the recipient, another concessionaire, 
or the owner or lessee of a terminal, if 
other than the recipient. 

(2) A business conducting one or 
more of the following covered activi-
ties, even if it does not maintain an of-
fice, store, or other business location 
on an airport subject to this part, as 
long as the activities take place on the 
airport: Management contracts and 
subcontracts, a web-based or other 
electronic business in a terminal or 
which passengers can access at the ter-
minal, an advertising business that 
provides advertising displays or mes-
sages to the public on the airport, or a 
business that provides goods and serv-
ices to concessionaires. 

Example to paragraph (2): A supplier of 
goods or a management contractor main-
tains its office or primary place of business 
off the airport. However the supplier pro-
vides goods to a retail establishment in the 
airport; or the management contractor oper-
ates the parking facility on the airport. 
These businesses are considered concessions 
for purposes of this part. 

(3) For purposes of this subpart, a 
business is not considered to be ‘‘lo-
cated on the airport’’ solely because it 
picks up and/or delivers customers 
under a permit, license, or other agree-
ment. For example, providers of taxi, 
limousine, car rental, or hotel services 
are not considered to be located on the 
airport just because they send shuttles 
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