Office of the Secretary of Transportation
‘‘fatal flaws’’ in tests. Alternatively, X received a correction notice pointing out these
problems in its contractor’s collections. In
neither case did X take action to correct the
problem. X, as well as the contractor, would
be subject to a PIE with respect to collections.
Example 6 to § 40.391. Service Agent Y could
not reasonably have known that one of its
MROs was regularly failing to interview employees before verifying tests positive. When
it received a correction notice, Y immediately dismissed the erring MRO. In this
case, the MRO would be subject to a PIE but
Y would not.
Example 7 to § 40.391. The Department issues
a PIE with respect to Service Agent Z. Z provides services for DOT-regulated transportation employers, a Federal agency under
the HHS-regulated Federal employee testing
program, and various private businesses and
public agencies that DOT does not regulate.
The PIE applies only to the DOT-regulated
transportation employers with respect to
their DOT-mandated testing, not to the Federal agency or the other public agencies and
private businesses. The PIE does not prevent
the non-DOT regulated entities from continuing to use Z’s services.

§ 40.393 How long does a PIE stay in
effect?
(a) In the NOPE (see § 40.375(b)(5)),
the initiating official proposes the duration of the PIE. The duration of the
PIE is one of the elements of the proceeding that the service agent may
contest (see § 40.381(b)) and about which
the Director makes a decision (see
§ 40.387(b)(4)).
(b) In deciding upon the duration of
the PIE, the Director considers the seriousness of the conduct on which the
PIE is based and the continued need to
protect employers and employees from
the service agent’s noncompliance. The
Director considers factors such as
those listed in § 40.389 in making this
decision.
(c) The duration of a PIE will be between one and five years, unless the Director reduces its duration under
§ 40.407.
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§ 40.395 Can you settle a PIE proceeding?
At any time before the Director’s decision, you and the initiating official
can, with the Director’s concurrence,
settle a PIE proceeding.

§ 40.401
§ 40.397 When does the Director make
a PIE decision?
The Director makes his or her decision within 60 days of the date when
the record of a PIE proceeding is complete (including any meeting with the
Director and any additional fact-finding that is necessary). The Director
may extend this period for good cause
for additional periods of up to 30 days.
§ 40.399 How does the Department notify service agents of its decision?
If you are a service agent involved in
a PIE proceeding, the Director provides
you written notice as soon as he or she
makes a PIE decision. The notice includes the following elements:
(a) If the decision is not to issue a
PIE, a statement of the reasons for the
decision, including findings of fact
with respect to any material factual
issues that were in dispute.
(b) If the decision is to issue a PIE—
(1) A reference to the NOPE;
(2) A statement of the reasons for the
decision, including findings of fact
with respect to any material factual
issues that were in dispute;
(3) A statement of the scope of the
PIE; and
(4) A statement of the duration of the
PIE.
§ 40.401 How does the Department notify employers and the public about
a PIE?
(a) The Department maintains a document called the ‘‘List of Excluded
Drug and Alcohol Service Agents.’’
This document may be found on the
Department’s
web
site
(http://
www.dot.gov/ost/dapc). You may also request a copy of the document from
ODAPC.
(b) When the Director issues a PIE,
he or she adds to the List the name and
address of the service agent, and any
other persons or organizations, to
whom the PIE applies and information
about the scope and duration of the
PIE.
(c) When a service agent ceases to be
subject to a PIE, the Director removes
this information from the List.
(d) The Department also publishes a
FEDERAL REGISTER notice to inform
the public on any occasion on which a
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