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(b) It is the policy of the Associate 
Administrator or the Chief Counsel to 
issue notice of the action taken on a 
petition for reconsideration within 90 
days after the date on which the regu-
lation in question is published in the 
FEDERAL REGISTER, unless it is found 
impracticable to take action within 
that time. In cases where it is so found 
and the delay beyond that period is ex-
pected to be substantial, notice of that 
fact and the date by which it is ex-
pected that action will be taken is 
issued to the petitioner and published 
in the FEDERAL REGISTER. 

§ 190.338 Appeals. 
(a) Any interested person may appeal 

a denial of the Associate Administrator 
or the Chief Counsel, issued under 
§ 190.333 or § 190.337, to the Adminis-
trator. 

(b) An appeal must be received within 
20 days of service of written notice to 
petitioner of the Associate Administra-
tor’s or the Chief Counsel’s decision, or 
within 20 days from the date of publica-
tion of the decision in the FEDERAL 
REGISTER, and should set forth the con-
tested aspects of the decision as well as 
any new arguments or information. 

(c) It is requested, but not required, 
that three copies of the appeal be sub-
mitted to the Administrator. 

(d) Unless the Administrator other-
wise provides, the filing of an appeal 
under this section does not stay the ef-
fectiveness of any rule. 

§ 190.339 Direct final rulemaking. 
(a) Where practicable, the Adminis-

trator will use direct final rulemaking 
to issue the following types of rules: 

(1) Minor, substantive changes to reg-
ulations; 

(2) Incorporation by reference of the 
latest edition of technical or industry 
standards; 

(3) Extensions of compliance dates; 
and 

(4) Other noncontroversial rules 
where the Administrator determines 
that use of direct final rulemaking is 
in the public interest, and that a regu-
lation is unlikely to result in adverse 
comment. 

(b) The direct final rule will state an 
effective date. The direct final rule will 
also state that unless an adverse com-

ment or notice of intent to file an ad-
verse comment is received within the 
specified comment period, generally 60 
days after publication of the direct 
final rule in the FEDERAL REGISTER, 
the Administrator will issue a con-
firmation document, generally within 
15 days after the close of the comment 
period, advising the public that the di-
rect final rule will either become effec-
tive on the date stated in the direct 
final rule or at least 30 days after the 
publication date of the confirmation 
document, whichever is later. 

(c) For purposes of this section, an 
adverse comment is one which explains 
why the rule would be inappropriate, 
including a challenge to the rule’s un-
derlying premise or approach, or would 
be ineffective or unacceptable without 
a change. Comments that are frivolous 
or insubstantial will not be considered 
adverse under this procedure. A com-
ment recommending a rule change in 
addition to the rule will not be consid-
ered an adverse comment, unless the 
commenter states why the rule would 
be ineffective without the additional 
change. 

(d) Only parties who filed comments 
to a direct final rule issued under this 
section may petition under § 190.335 for 
reconsideration of that direct final 
rule. 

(e) If an adverse comment or notice 
of intent to file an adverse comment is 
received, a timely document will be 
published in the FEDERAL REGISTER ad-
vising the public and withdrawing the 
direct final rule in whole or in part. 
The Administrator may then incor-
porate the adverse comment into a sub-
sequent direct final rule or may pub-
lish a notice of proposed rulemaking. A 
notice of proposed rulemaking will pro-
vide an opportunity for public com-
ment, generally a minimum of 60 days, 
and will be processed in accordance 
with §§ 190.311–190.329. 

§ 190.341 Special permits. 
(a) What is a special permit? A spe-

cial permit is an order by which 
PHMSA waives compliance with one or 
more of the Federal pipeline safety reg-
ulations under the standards set forth 
in 49 U.S.C. 60118(c) and subject to con-
ditions set forth in the order. A special 
permit is issued to a pipeline operator 

VerDate Mar<15>2010 11:22 Dec 13, 2010 Jkt 220214 PO 00000 Frm 00035 Fmt 8010 Sfmt 8010 Y:\SGML\220214.XXX 220214w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



26 

49 CFR Ch. I (10–1–10 Edition) § 190.341 

(or prospective operator) for specified 
facilities that are or, absent waiver, 
would be subject to the regulation. 

(b) How do I apply for a special per-
mit? Applications for special permits 
must be submitted at least 120 days be-
fore the requested effective date using 
any of the following methods: 

(1) Direct fax to PHMSA at: 202–366– 
4566; or 

(2) Mail, express mail, or overnight 
courier to the Associate Administrator 
for Pipeline Safety, Pipeline and Haz-
ardous Materials Safety Administra-
tion, 1200 New Jersey Avenue, SE., East 
Building, Washington, DC 20590. 

(c) What information must be con-
tained in the application? Applications 
must contain the following informa-
tion: 

(1) The name, mailing address, and 
telephone number of the applicant and 
whether the applicant is an operator; 

(2) A detailed description of the pipe-
line facilities for which the special per-
mit is sought, including: 

(i) The beginning and ending points 
of the pipeline mileage to be covered 
and the Counties and States in which it 
is located; 

(ii) Whether the pipeline is interstate 
or intrastate and a general description 
of the right-of-way including proximity 
of the affected segments to populated 
areas and unusually sensitive areas; 

(iii) Relevant pipeline design and 
construction information including the 
year of installation, the material, 
grade, diameter, wall thickness, and 
coating type; and 

(iv) Relevant operating information 
including operating pressure, leak his-
tory, and most recent testing or assess-
ment results; 

(3) A list of the specific regulation(s) 
from which the applicant seeks relief; 

(4) An explanation of the unique cir-
cumstances that the applicant believes 
make the applicability of that regula-
tion or standard (or portion thereof) 
unnecessary or inappropriate for its fa-
cility; 

(5) A description of any measures or 
activities the applicant proposes to un-
dertake as an alternative to compli-
ance with the relevant regulation, in-
cluding an explanation of how such 
measures will mitigate any safety or 
environmental risks; 

(6) A description of any positive or 
negative impacts on affected stake-
holders and a statement indicating how 
operating the pipeline pursuant to a 
special permit would be in the public 
interest; 

(7) A certification that operation of 
the applicant’s pipeline under the re-
quested special permit would not be in-
consistent with pipeline safety; 

(8) If the application is for a renewal 
of a previously granted waiver or spe-
cial permit, a copy of the original 
grant of the waiver or permit; and 

(9) Any other information PHMSA 
may need to process the application in-
cluding environmental analysis where 
necessary. 

(d) How does PHMSA handle special 
permit applications? (1) Public notice. 
Upon receipt of an application for a 
special permit, PHMSA will provide 
notice to the public of its intent to 
consider the application and invite 
comment. In addition, PHMSA may 
consult with other Federal agencies be-
fore granting or denying an application 
on matters that PHMSA believes may 
have significance for proceedings under 
their areas of responsibility. 

(2) Grants and denials. If the Asso-
ciate Administrator determines that 
the application complies with the re-
quirements of this section and that the 
waiver of the relevant regulation or 
standard is not inconsistent with pipe-
line safety, the Associate Adminis-
trator may grant the application, in 
whole or in part, on a temporary or 
permanent basis. Conditions may be 
imposed on the grant if the Associate 
Administrator concludes they are nec-
essary to assure safety, environmental 
protection, or are otherwise in the pub-
lic interest. If the Associate Adminis-
trator determines that the application 
does not comply with the requirements 
of this section or that a waiver is not 
justified, the application will be de-
nied. Whenever the Associate Adminis-
trator grants or denies an application, 
notice of the decision will be provided 
to the applicant. PHMSA will post all 
special permits on its Web site at http:// 
www.phmsa.dot.gov/. 

(e) Can a special permit be requested 
on an emergency basis? Yes. PHMSA 
may grant an application for an emer-
gency special permit without notice 
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and comment or hearing if the Asso-
ciate Administrator determines that 
such action is in the public interest, is 
not inconsistent with pipeline safety, 
and is necessary to address an actual 
or impending emergency involving 
pipeline transportation. For purposes 
of this section, an emergency event 
may be local, regional, or national in 
scope and includes significant fuel sup-
ply disruptions and natural or man-
made disasters such as hurricanes, 
floods, earthquakes, terrorist acts, bio-
logical outbreaks, releases of dan-
gerous radiological, chemical, or bio-
logical materials, war-related activi-
ties, or other similar events. PHMSA 
will determine on a case-by-case basis 
what duration is necessary to address 
the emergency. However, as required 
by statute, no emergency special per-
mit may be issued for a period of more 
than 60 days. Each emergency special 
permit will automatically expire on 
the date specified in the permit. Emer-
gency special permits may be renewed 
upon application to PHMSA only after 
notice and opportunity for a hearing on 
the renewal. 

(f) How do I apply for an emergency 
special permit? Applications for emer-
gency special permits may be sub-
mitted to PHMSA using any of the fol-
lowing methods: 

(1) Direct fax to the Crisis Manage-
ment Center at: 202–366–3768; 

(2) Direct e-mail to PHMSA at: 
phmsa.pipeline- 
emergencyspecpermit@dot.gov; or 

(3) Express mail/overnight courier to 
the Associate Administrator for Pipe-
line Safety, Pipeline and Hazardous 
Materials Safety Administration, 1200 
New Jersey Avenue, SE., East Build-
ing, Washington, DC 20590. 

(g) What must be contained in an ap-
plication for an emergency special per-
mit? In addition to the information re-
quired under paragraph (c) of this sec-
tion, applications for emergency spe-
cial permits must include: 

(1) An explanation of the actual or 
impending emergency and how the ap-
plicant is affected; 

(2) A citation of the regulations that 
are implicated and the specific reasons 
the permit is necessary to address the 
emergency (e.g., lack of accessibility, 

damaged equipment, insufficient man-
power); 

(3) A statement indicating how oper-
ating the pipeline pursuant to an emer-
gency special permit is in the public 
interest (e.g., continuity of service, 
service restoration); 

(4) A description of any proposed al-
ternatives to compliance with the reg-
ulation (e.g., additional inspections 
and tests, shortened reassessment in-
tervals); and 

(5) A description of any measures to 
be taken after the emergency situation 
or permit expires—whichever comes 
first—to confirm long-term operational 
reliability of the pipeline facility. 

NOTE TO PARAGRAPH (g): If PHMSA deter-
mines that handling of the application on an 
emergency basis is not warranted, PHMSA 
will notify the applicant and process the ap-
plication under normal special permit proce-
dures of this section. 

(h) In what circumstances will 
PHMSA revoke, suspend, or modify a 
special permit? 

(1) PHMSA may revoke, suspend, or 
modify a special permit on a finding 
that: 

(i) Intervening changes in Federal 
law mandate revocation, suspension, or 
modification of the special permit; 

(ii) Based on a material change in 
conditions or circumstances, continued 
adherence to the terms of the special 
permit would be inconsistent with safe-
ty; 

(iii) The application contained inac-
curate or incomplete information, and 
the special permit would not have been 
granted had the application been accu-
rate and complete; 

(iv) The application contained delib-
erately inaccurate or incomplete infor-
mation; or 

(v) The holder has failed to comply 
with any material term or condition of 
the special permit. 

(2) Except as provided in paragraph 
(h)(3) of this section, before a special 
permit is modified, suspended or re-
voked, PHMSA will notify the holder 
in writing of the proposed action and 
the reasons for it, and provide an op-
portunity to show cause why the pro-
posed action should not be taken. 
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(i) The holder may file a written re-
sponse that shows cause why the pro-
posed action should not be taken with-
in 30 days of receipt of notice of the 
proposed action. 

(ii) After considering the holder’s 
written response, or after 30 days have 
passed without response since receipt 
of the notice, PHMSA will notify the 
holder in writing of the final decision 
with a brief statement of reasons. 

(3) If necessary to avoid a risk of sig-
nificant harm to persons, property, or 
the environment, PHMSA may in the 
notification declare the proposed ac-
tion immediately effective. 

(4) Unless otherwise specified, the 
terms and conditions of a corrective 
action order, compliance order, or 
other order applicable to a pipeline fa-
cility covered by a special permit will 
take precedence over the terms of the 
special permit. 

(5) A special permit holder may seek 
reconsideration of a decision under 
paragraph (h) of this section as pro-
vided in paragraph (i) of this section. 

(i) Can a denial of a request for a spe-
cial permit or a revocation of an exist-
ing special permit be appealed? Recon-
sideration of the denial of an applica-
tion for a special permit or a revoca-
tion of an existing special permit may 
be sought by petition to the Associate 
Administrator. Petitions for reconsid-
eration must be received by PHMSA 
within 20 calendar days of the notice of 
the grant or denial and must contain a 
brief statement of the issue and an ex-
planation of why the petitioner be-
lieves that the decision being appealed 
is not in the public interest. The Asso-
ciate Administrator may grant or 
deny, in whole or in part, any petition 
for reconsideration without further 
proceedings. The Associate Adminis-
trator’s decision is the final adminis-
trative action. 

(j) Are documents related to an appli-
cation for a special permit available 
for public inspection? Documents re-
lated to an application, including the 
application itself, are available for 
public inspection on regulations.gov or 
the Docket Operations Facility to the 
extent such documents do not include 
information exempt from public disclo-
sure under 5 U.S.C. 552(b). Applicants 

may request confidential treatment 
under part 7 of this title. 

[73 FR 16568, Mar. 28, 2008, as amended at 74 
FR 2893, Jan. 16, 2009] 

PART 191—TRANSPORTATION OF 
NATURAL AND OTHER GAS BY 
PIPELINE; ANNUAL REPORTS, IN-
CIDENT REPORTS, AND SAFETY- 
RELATED CONDITION REPORTS 

Sec. 
191.1 Scope. 
191.3 Definitions. 
191.5 Telephonic notice of certain incidents. 
191.7 Addressee for written reports. 
191.9 Distribution system: Incident report. 
191.11 Distribution system: Annual report. 
191.13 Distribution systems reporting trans-

mission pipelines; transmission or gath-
ering systems reporting distribution 
pipelines. 

191.15 Transmission and gathering systems: 
Incident report. 

191.17 Transmission and gathering systems: 
Annual report. 

191.19 Report forms. 
191.21 OMB control number assigned to in-

formation collection. 
191.23 Reporting safety-related conditions. 
191.25 Filing safety-related condition re-

ports. 
191.27 Filing offshore pipeline condition re-

ports. 

AUTHORITY: 49 U.S.C. 5121, 60102, 60103, 
60104, 60108, 60117, 60118, and 60124; and 49 CFR 
1.53. 

§ 191.1 Scope. 
(a) This part prescribes requirements 

for the reporting of incidents, safety- 
related conditions, and annual pipeline 
summary data by operators of gas pipe-
line facilities located in the United 
States or Puerto Rico, including pipe-
lines within the limits of the Outer 
Continental Shelf as that term is de-
fined in the Outer Continental Shelf 
Lands Act (43 U.S.C. 1331). 

(b) This part does not apply to— 
(1) Offshore gathering of gas in State 

waters upstream from the outlet flange 
of each facility where hydrocarbons are 
produced or where produced hydro-
carbons are first separated, dehy-
drated, or otherwise processed, which-
ever facility is farther downstream; 

(2) Pipelines on the Outer Conti-
nental Shelf (OCS) that are producer- 
operated and cross into State waters 
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