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address the requirements of this sub-
part, as well as consequences of non-
compliance. 

(2) The written program of instruc-
tion, training, and examination shall 
include procedures addressing how the 
railroad qualifies employees in any 
technology necessary to accomplish 
work subject to the requirements of 
this subpart. Such procedures shall in-
clude, but are not limited to, those 
which explain: 

(i) The purpose for using the tech-
nology; 

(ii) How an employee will be expected 
to use the technology; 

(iii) How to detect malfunctioning 
equipment or deviations from proper 
procedures; 

(iv) How to respond when equipment 
malfunctions or deviations from proper 
procedures are detected; and 

(v) How to prevent unintentional in-
terference with the proper functioning 
of the technology. 

(3) Implementation schedule for employ-
ees, generally. Each employee per-
forming duties subject to the require-
ments in this subpart shall be initially 
qualified prior to July 1, 2009. 

(4) Beginning July 1, 2009, no em-
ployee shall perform work requiring 
compliance with the operating rules 
implementing the requirements of this 
subpart unless qualified on these rules 
within the previous three years. 

(5) The records of successful comple-
tion of instruction, examination and 
training required by this section shall 
document qualification of employees 
under this subpart. 

(b) Written records documenting suc-
cessful completion of instruction, 
training, and examination of each em-
ployee required by this subpart shall be 
retained at its system headquarters 
and at the division headquarters for 
each division where the employee is as-
signed for three calendar years after 
the end of the calendar year to which 
they relate and made available to rep-
resentatives of the FRA for inspection 
and copying during normal business 
hours. Each railroad to which this part 
applies is authorized to retain a pro-
gram, or any records maintained to 
prove compliance with such a program, 
by electronic recordkeeping in accord-

ance with §§ 217.9(g) and 217.11(c) of this 
chapter. 

(c) Upon review of the program of in-
struction, training, and examination 
required by this section, the Associate 
Administrator for Safety may, for 
cause stated, disapprove the program. 
Notification of such disapproval shall 
be made in writing and specify the 
basis for the disapproval decision. If 
the Associate Administrator for Safety 
disapproves the program, 

(1) The railroad has 35 days from the 
date of the written notification of such 
disapproval to: 

(i) Amend its program and submit it 
to the Associate Administrator for 
Safety for approval; or 

(ii) Provide a written response in sup-
port of the program to the Associate 
Administrator for Safety, who informs 
the railroad of FRA’s final decision in 
writing; and 

(2) A failure to submit the program 
with the necessary revisions to the As-
sociate Administrator for Safety in ac-
cordance with this paragraph will be 
considered a failure to implement a 
program under this part. 

[73 FR 8498, Feb. 13, 2008, as amended at 73 
FR 33902, June 16, 2008] 

§ 218.97 Good faith challenge proce-
dures. 

(a) Employee responsibility. An em-
ployee shall inform the railroad or em-
ployer whenever the employee makes a 
good faith determination that the em-
ployee has been directed to either take 
actions that would violate FRA regula-
tions regarding the handling of equip-
ment, switches, and fixed derails as re-
quired by this subpart, or to take ac-
tions that would violate the railroad’s 
operating rules implementing the re-
quirements of this subpart. 

(b) General procedures. Each railroad 
or employer is responsible for the 
training of and compliance by its em-
ployees with the requirements of this 
subpart. 

(1) Each railroad or employer shall 
adopt and implement written proce-
dures which guarantee each employee 
the right to challenge in good faith 
whether the procedures that will be 
used to accomplish a specific task com-
ply with the requirements of this sub-
part or any operating rule relied upon 
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to fulfill the requirements of this sub-
part. Each railroad or employer’s writ-
ten procedures shall provide for prompt 
and equitable resolution of challenges 
made in accordance with this subpart. 

(2) The written procedures required 
by this section shall indicate that the 
good faith challenge described in para-
graph (b)(1) of this section is not in-
tended to abridge any rights or rem-
edies available to the employee under a 
collective bargaining agreement, or 
any Federal law including, but not lim-
ited to, 29 U.S.C. 651 et seq., 6 U.S.C. 
1142, or 49 U.S.C. 20109. 

(3) Each affected employee shall be 
instructed on the written procedures 
required by this paragraph as part of 
the training prescribed by § 217.11 of 
this chapter. 

(4) A copy of the current written pro-
cedures shall be provided to each af-
fected employee and made available for 
inspection and copying by representa-
tives of the FRA during normal busi-
ness hours. 

(c) The written procedures shall— 
(1) Grant each employee the right to 

challenge any directive which, based on 
the employee’s good faith determina-
tion, would cause the employee to vio-
late any requirement of this subpart or 
any operating rule relied upon to fulfill 
the requirements of this subpart; 

(2) Provide that the railroad or em-
ployer shall not require the chal-
lenging employee to comply with the 
directive until the challenge resulting 
from the good faith determination is 
resolved; 

(3) Provide that the railroad or em-
ployer may require the challenging em-
ployee to perform tasks unrelated to 
the challenge until the challenge is re-
solved; 

(4) Provide that the railroad or em-
ployer may direct an employee, other 
than the challenging employee, to per-
form the challenged task prior to the 
challenge being resolved as long as this 
other employee is informed of the chal-
lenge and does not also make a good 
faith determination that the chal-
lenged task would violate FRA regula-
tions regarding the handling of equip-
ment, switches, and fixed derails as re-
quired in this subpart, or a railroad’s 
operating rules implementing the re-
quirements of this subpart; 

(5) Provide that a challenge may be 
resolved by: 

(i) A railroad or employer officer’s 
acceptance of the employee’s request; 

(ii) An employee’s acceptance of the 
directive; 

(iii) An employee’s agreement to a 
compromise solution acceptable to the 
person issuing the directive; or 

(iv) As further determined under 
paragraph (d) of this section. 

(d) In the event that the challenge 
cannot be resolved because the person 
issuing the directive determines that 
the employee’s challenge has not been 
made in good faith or there is no rea-
sonable alternative to the direct order, 
the written procedures shall: 

(1) Provide for immediate review by 
at least one officer of the railroad or 
employer, except for each railroad with 
less than 400,000 total employee work 
hours annually. This immediate review 
shall: 

(i) Not be conducted by the person 
issuing the challenged directive, or 
that person’s subordinate; and 

(ii) Provide that a challenge may be 
resolved by using the same options 
available for resolving the challenge as 
the initial officer as well as the option 
described in paragraph (d)(2) of this 
section, except that the reviewing offi-
cer’s decision shall not be subject to 
further immediate review, unless pro-
vided for in the railroad’s or employ-
er’s written procedures; 

(2) Provide that if the officer making 
the railroad’s or employer’s final deci-
sion concludes that the challenged di-
rective would not cause the employee 
to violate any requirement of this sub-
part or the railroad’s or employer’s op-
erating rule relied upon to fulfill the 
requirements of this subpart and di-
rects the employee to perform the 
challenged directive, the officer shall 
further explain to the employee that 
Federal law may protect the employee 
from retaliation if the employee re-
fuses to do the work and if the employ-
ee’s refusal is a lawful, good faith act; 

(3) Provide that the employee be af-
forded an opportunity to document 
electronically or in writing any protest 
to the railroad or employer’s final deci-
sion before the tour of duty is com-
plete. The employee shall be afforded 
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the opportunity to retain a copy of the 
protest; 

(4) Provide that the employee, upon 
written request, has a right to further 
review by a designated railroad or em-
ployer officer, within 30 days after the 
expiration of the month during which 
the challenge occurred, for the purpose 
of verifying the proper application of 
the regulation, law, procedure or rule 
in question. The verification decision 
shall be made in writing to the em-
ployee. 

(e) Recordkeeping and record retention. 
(1) A copy of the written procedures re-
quired by this section shall be retained 
at the employer or railroad’s system 
headquarters and at each division 
headquarters, and made available to 
representatives of the FRA for inspec-
tion and copying during normal busi-
ness hours. 

(2) A copy of any written good faith 
challenge verification decision, made 
in accordance with paragraph (d)(4) of 
this section, shall be retained at the 
employer or railroad’s system head-
quarters and at the division head-
quarters to which the employee was 
working when the challenge was initi-
ated, and made available to representa-
tives of the FRA for inspection and 
copying during normal business hours 
for at least one calendar year after ex-
piration of the year during which the 
decision was issued. 

(3) Each employer or railroad to 
which this subpart applies is author-
ized to retain by electronic record-
keeping the information prescribed in 
this subpart in accordance with the 
electronic recordkeeping standards set 
forth in § 217.9(g)(1) through (5) of this 
chapter. 

§ 218.99 Shoving or pushing move-
ments. 

(a)(1) Each railroad shall adopt and 
comply with an operating rule which 
complies with the requirements of this 
section. When any person including, 
but not limited to, each railroad, rail-
road officer, supervisor, and employee 
violates any requirement of an oper-
ating rule which complies with the re-
quirements of this section, that person 
shall be considered to have violated the 
requirements of this section. 

(2) The following requirements for 
shoving or pushing movements do not 
apply to rolling equipment inten-
tionally shoved or pushed to permit the 
rolling equipment to roll without 
power attached, i.e., free rolling equip-
ment, during switching activities 
known as kicking, humping, or drop-
ping cars. 

(b) General movement requirements—(1) 
Job briefing. Rolling equipment shall 
not be shoved or pushed until the loco-
motive engineer participating in the 
move has been briefed by the employee 
who will direct the move. The job brief-
ing shall include the means of commu-
nication to be used between the loco-
motive engineer and the employee di-
recting the move and how point protec-
tion will be provided. 

(2) No unrelated tasks. During the 
shoving or pushing movement, the em-
ployee directing the movement shall 
not engage in any task unrelated to 
the oversight of the shoving or pushing 
movement. 

(3) Point protection. When rolling 
equipment or a lite locomotive consist 
is shoved or pushed, point protection 
shall be provided by a crewmember or 
other qualified employee by: 

(i) Visually determining that the 
track is clear. The determination that 
the track is clear may be made with 
the aid of monitored cameras or other 
technological means, provided that it 
and the procedures for use provide an 
equivalent level of protection to that 
of a direct visual determination by a 
crewmember or other qualified em-
ployee properly positioned to make the 
observation as prescribed in this sec-
tion and appendix D to this part; and 

(ii) Giving signals or instructions 
necessary to control the movement. 

(c) Additional requirements for remote 
control movements. All remote control 
movements are considered shoving or 
pushing movements, except when the 
remote control operator controlling 
the movement is riding the leading end 
of the leading locomotive in a position 
to visually determine conditions in the 
direction of movement. In addition to 
the other requirements of this section, 

(1) When initiating a remote control 
shoving or pushing movement: 
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