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(iii) An officer of another railroad 
when operating a locomotive or train 
in joint operations territory. 

(c) Any locomotive engineer who is 
notified or called to operate a loco-
motive or train and such operation 
would cause the locomotive engineer to 
exceed certificate limitations, set forth 
in accordance with subpart B of this 
part, shall immediately notify the rail-
road that he or she is not qualified to 
perform that anticipated service and it 
shall be unlawful for the railroad to re-
quire such service. 

(d) During the duration of any cer-
tification interval, a locomotive engi-
neer who has a current certificate from 
more than one railroad shall imme-
diately notify the other certifying rail-
road(s) if he or she is denied recertifi-
cation by a railroad or has his or her 
certification revoked by a railroad. 

(e) Nothing in this section shall be 
deemed to alter a certified locomotive 
engineer’s duty to comply with other 
provisions of this chapter concerning 
railroad safety. 

[56 FR 28254, June 19, 1991, as amended at 58 
FR 19004, Apr. 9, 1993; 64 FR 60993, Nov. 8, 
1999; 74 FR 68184, Dec. 23, 2009] 

§ 240.307 Revocation of certification. 
(a) Except as provided for in 

§ 240.119(e), a railroad that certifies or 
recertifies a person as a qualified loco-
motive engineer and, during the period 
that certification is valid, acquires in-
formation regarding violations of 
§ 240.117(e) or § 240.119(c) of this chapter, 
which convinces the railroad that the 
person no longer meets the qualifica-
tion requirements of this part, shall re-
voke the person’s certificate as a quali-
fied locomotive engineer. 

(b) Pending a revocation determina-
tion under this section, the railroad 
shall: 

(1) Upon receipt of reliable informa-
tion indicating the person’s lack of 
qualification under this part, imme-
diately suspend the person’s certifi-
cate; 

(2) Prior to or upon suspending the 
person’s certificate, provide notice of 
the reason for the suspension, the 
pending revocation, and an opportunity 
for a hearing before a presiding officer 
other than the investigating officer. 
The notice may initially be given ei-

ther orally or in writing. If given oral-
ly, it must be confirmed in writing and 
the written confirmation must be made 
promptly. Written confirmation which 
conforms to the notification provisions 
of an applicable collective bargaining 
agreement shall be deemed to satisfy 
the written confirmation requirements 
of this section. In the absence of an ap-
plicable collective bargaining agree-
ment provision, the written confirma-
tion must be made within 96 hours. 

(3) Convene the hearing within the 
deadline prescribed by either para-
graph (c)(1) of this section or the appli-
cable collective bargaining agreement 
as permitted under paragraph (d) of 
this section; 

(4) Determine, on the record of the 
hearing, whether the person no longer 
meets the qualification requirements 
of this part stating explicitly the basis 
for the conclusion reached; 

(5) When appropriate, impose the per-
tinent period of revocation provided for 
in § 240.117 or § 240.119; and 

(6) Retain the record of the hearing 
for 3 years after the date the decision 
is rendered. 

(c) Except as provided for in para-
graphs (d), (f), (i) and (j) of this section, 
a hearing required by this section shall 
be conducted in accordance with the 
following procedures: 

(1) The hearing shall be convened 
within 10 days of the date the certifi-
cate is suspended unless the locomotive 
engineer requests or consents to delay 
in the start of the hearing. 

(2) The hearing shall be conducted by 
a presiding officer, who can be any 
qualified person authorized by the rail-
road other than the investigating offi-
cer. 

(3) The presiding officer will exercise 
the powers necessary to regulate the 
conduct of the hearing for the purpose 
of achieving a prompt and fair deter-
mination of all material issues in con-
troversy. 

(4) The presiding officer shall con-
vene and preside over the hearing. 

(5) Testimony by witnesses at the 
hearing shall be recorded verbatim. 

(6) All relevant and probative evi-
dence shall be received unless the pre-
siding officer determines the evidence 
to be unduly repetitive or so extensive 
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and lacking in relevancy that its ad-
mission would impair the prompt, or-
derly, and fair resolution of the pro-
ceeding. 

(7) The presiding officer may: 
(i) Adopt any needed procedures for 

the submission of evidence in written 
form; 

(ii) Examine witnesses at the hear-
ing; 

(iii) Convene, recess, adjourn or oth-
erwise regulate the course of the hear-
ing; and 

(iv) Take any other action authorized 
by or consistent with the provisions of 
this part and permitted by law that 
may expedite the hearing or aid in the 
disposition of the proceeding. 

(8) Parties may appear and be heard 
on their own behalf or through des-
ignated representatives. Parties may 
offer relevant evidence including testi-
mony and may conduct such examina-
tion of witnesses as may be required 
for a full disclosure of the relevant 
facts. 

(9) The record in the proceeding shall 
be closed at conclusion of the hearing 
unless the presiding officer allows addi-
tional time for the submission of infor-
mation. In such instances the record 
shall be left open for such time as the 
presiding officer grants for that pur-
pose. 

(10) No later than 10 days after the 
close of the record, a railroad official, 
other than the investigating officer, 
shall prepare and sign a written deci-
sion in the proceeding. 

(11) The decision shall: 
(i) Contain the findings of fact as 

well as the basis therefor, concerning 
all material issues of fact presented on 
the record; and 

(ii) Be served on the employee. 
(12) The railroad shall have the bur-

den of proving that the locomotive en-
gineer’s conduct was not in compliance 
with the applicable railroad operating 
rule or practice or part 219 of this chap-
ter. 

(d) A hearing required by this section 
which is conducted in a manner that 
conforms procedurally to the applica-
ble collective bargaining agreement 
shall be deemed to satisfy the proce-
dural requirements of this section. 

(e) A hearing required under this sec-
tion may be consolidated with any dis-

ciplinary or other hearing arising from 
the same facts, but in all instances a 
railroad official, other than the inves-
tigating officer, shall make separate 
findings as to the revocation required 
under this section. 

(f) A person may waive the right to 
the hearing provided under this sec-
tion. That waiver shall: 

(1) Be made in writing; 
(2) Reflect the fact that the person 

has knowledge and understanding of 
these rights and voluntarily surrenders 
them; and 

(3) Be signed by the person making 
the waiver. 

(g) A railroad that has relied on the 
certification by another railroad under 
the provisions of § 240.227 or § 240.229, 
shall revoke its certification if, during 
the period that certification is valid, 
the railroad acquires information 
which convinces it that another rail-
road has revoked its certification after 
determining, in accordance with the 
provisions of this section, that the per-
son no longer meets the qualification 
requirements of this part. The require-
ment to provide a hearing under this 
section is satisfied when any single 
railroad holds a hearing and no addi-
tional hearing is required prior to a 
revocation by more than one railroad 
arising from the same facts. 

(h) The period of certificate suspen-
sion prior to the commencement of a 
hearing required under this section 
shall be credited towards satisfying 
any applicable revocation period im-
posed in accordance with the provi-
sions of § 240.117. 

(i) A railroad: 
(1) Shall not determine that the per-

son failed to meet the qualification re-
quirements of this part and shall not 
revoke the person’s certification as 
provided for in paragraph (a) of this 
section if sufficient evidence exists to 
establish that an intervening cause 
prevented or materially impaired the 
locomotive engineer’s ability to com-
ply with the railroad operating rule or 
practice which constitutes a violation 
under § 240.117(e)(1) through (e)(5) of 
this part; or 

(2) May determine that the person 
meets the qualification requirements 
of this part and decide not to revoke 
the person’s certification as provided 
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for in paragraph (a) of this section if 
sufficient evidence exists to establish 
that the violation of § 240.117(e)(1) 
through (e)(5) of this part was of a 
minimal nature and had no direct or 
potential effect on rail safety. 

(j) The railroad shall place the rel-
evant information in the records main-
tained in compliance with § 240.309 for 
Class I (including the National Rail-
road Passenger Corporation) and Class 
II railroads, and § 240.215 for Class III 
railroads if sufficient evidence meeting 
the criteria provided in paragraph (i) of 
this section, becomes available either: 

(1) Prior to a railroad’s action to sus-
pend the certificate as provided for in 
paragraph (b)(1) of this section; or 

(2) Prior to the convening of the 
hearing provided for in this section; 

(k) Provided that the railroad makes 
a good faith determination after a rea-
sonable inquiry that the course of con-
duct provided for in paragraph (i) of 
this section is appropriate, the railroad 
which does not suspend a locomotive 
engineer’s certification, as provided for 
in paragraph (a) of this section, is not 
in violation of paragraph (a) of this 
section. 

[58 FR 19004, Apr. 9, 1993, as amended at 60 
FR 53137, Oct. 12, 1995; 64 FR 60994, Nov. 8, 
1999; 74 FR 68185, Dec. 23, 2009] 

§ 240.309 Railroad oversight respon-
sibilities. 

(a) No later than March 31 of each 
year, each Class I railroad (including 
the National Railroad Passenger Cor-
poration and a railroad providing com-
muter service) and Class II railroad 
shall conduct a formal annual review 
and analysis concerning the adminis-
tration of its program for responding 
to detected instances of poor safety 
conduct by certified locomotive engi-
neers during the prior calendar year. 

(b) Each review and analysis shall in-
volve: 

(1) The number and nature of the in-
stances of detected poor safety conduct 
including the nature of the remedial 
action taken in response thereto; 

(2) The number and nature of FRA re-
ported train accidents attributed to 
poor safety performance by locomotive 
engineers; 

(3) The number and type of oper-
ational monitoring test failures and 

observations of inadequate skill per-
formance recorded by supervisors of lo-
comotive engineers; and 

(4) If it conducts joint operations 
with another railroad, the number of 
locomotive engineers employed by such 
other railroad(s) to which such events 
were ascribed which the controlling 
railroad certified for joint operations 
purposes. 

(c) Based on that review and analysis 
each railroad shall determine what ac-
tion(s) it will take to improve the safe-
ty of train operations to reduce or 
eliminate future incidents of that na-
ture. 

(d) If requested in writing by FRA, 
the railroad shall provide a report of 
the findings and conclusions reached 
during such annual review and analysis 
effort. 

(e) For reporting purposes, informa-
tion about the nature of detected poor 
safety conduct shall be capable of seg-
regation for study and evaluation pur-
poses into the following categories: 

(1) Incidents involving noncompli-
ance with part 218; 

(2) Incidents involving noncompli-
ance with part 219; 

(3) Incidents involving noncompli-
ance with the procedures for the safe 
use of train or engine brakes when the 
procedures are required for compliance 
with the Class I, Class IA, Class II, 
Class III, or transfer train brake test 
provisions of 49 CFR part 232 or when 
the procedures are required for compli-
ance with the Class 1, Class 1A, Class 
II, or running brake test provisions of 
49 CFR part 238; 

(4) Incidents involving noncompli-
ance with the railroad’s operating rules 
involving operation of a locomotive or 
train to operate at a speed that exceeds 
the maximum authorized limit; 

(5) Incidents involving noncompli-
ance with the railroad’s operating rules 
resulting in operation of a locomotive 
or train past any signal, excluding a 
hand or a radio signal indication or a 
switch, that requires a complete stop 
before passing it; 

(6) Incidents involving noncompli-
ance with the provisions of restricted 
speed, and the operational equivalent 
thereof, that must be reported under 
the provisions of part 225 of this chap-
ter; 
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