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(3) Begin the 18-month new entrant 
monitoring cycle again as of the date 
the re-filed application is approved. 

(4) Submit to a compliance review 
upon request. 

(d) If the new entrant is a for-hire 
carrier subject to the registration pro-
visions under 49 U.S.C. 13901 and also 
has had its operating authority re-
voked, it must re-apply for operating 
authority as set forth in part 365 of this 
subchapter. 

§ 385.715 Duration of safety moni-
toring system. 

(a) Each non-North America-domi-
ciled carrier subject to this subpart 
will remain in the safety monitoring 
system for at least 18 months from the 
date FMCSA issues its new entrant 
registration, except as provided in 
paragraphs (c) and (d) of this section. 

(b) If, at the end of this 18-month pe-
riod, the carrier’s most recent safety 
rating was Satisfactory and no addi-
tional enforcement or safety improve-
ment actions are pending under this 
subpart, the non-North America-domi-
ciled carrier’s new entrant registration 
will become permanent. 

(c) If, at the end of this 18-month pe-
riod, FMCSA has not been able to con-
duct a compliance review, the carrier 
will remain in the safety monitoring 
system until a compliance review is 
conducted. If the results of the compli-
ance review are satisfactory, the car-
rier’s new entrant registration will be-
come permanent. 

(d) If, at the end of this 18-month pe-
riod, the carrier’s new entrant registra-
tion is suspended under § 385.709(a) of 
this subpart, the carrier will remain in 
the safety monitoring system until 
FMCSA either: 

(1) Determines that the carrier has 
taken corrective action; or 

(2) Completes measures to revoke the 
carrier’s new entrant registration 
under § 385.709(c) of this subpart. 

§ 385.717 Applicability of safety fitness 
and enforcement procedures. 

At all times during which a non- 
North America-domiciled motor car-
rier is subject to the safety monitoring 
system in this subpart, it is also sub-
ject to the general safety fitness proce-
dures established in subpart A of this 

part and to compliance and enforce-
ment procedures applicable to all car-
riers regulated by the FMCSA. 

Subpart J—Remedial Directives 

SOURCE: 75 FR 17241, Apr. 5, 2010, unless 
otherwise noted. 

§ 385.801 Purpose and scope. 
(a) This subpart establishes proce-

dures for FMCSA’s issuance of notices 
of remedial directives and proposed de-
terminations of unfitness. 

(b) This subpart establishes the cir-
cumstances under which FMCSA will 
direct motor carriers (including owner- 
operators leased to motor carriers, re-
gardless of whether the owner-operator 
has separate operating authority under 
part 365), in accordance with § 385.1(a), 
to install electronic on-board recorders 
(EOBRs) in their commercial motor ve-
hicles as a remedy for threshold rate 
violations, as defined by § 385.803, of the 
part 395 hours-of-service regulations 
listed in appendix C to this part. 

(c) This subpart establishes the pro-
cedures by which motor carriers may 
challenge FMCSA’s issuance of pro-
posed determinations of unfitness and 
remedial directives. 

(d) The provisions of this subpart 
apply to all motor carriers subject to 
the requirements of part 395 of this 
chapter. 

§ 385.803 Definitions and acronyms. 
(a) The definitions in subpart A of 

this part and part 390 of this chapter 
apply to this subpart, except where 
otherwise specifically noted. 

(b) As used in this subpart, the fol-
lowing terms have the meaning speci-
fied: 

Appendix C regulation means any of 
the regulations listed in appendix C to 
part 385 of this chapter. 

Appendix C violation means a viola-
tion of any of the regulations listed in 
appendix C to part 385 of this chapter. 

Electronic on-board recording device 
(EOBR) means an electronic device 
that is capable of recording a driver’s 
duty hours of service and duty status 
accurately and automatically and that 
meets the requirements of § 395.16 of 
this chapter. 
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Final determination for purposes of 
part 385, subpart J means: 

(1) An adjudication under this sub-
part upholding a notice of remedial di-
rective and proposed unfitness deter-
mination; 

(2) The expiration of the period for 
filing a request for administrative re-
view of remedial directive and proposed 
unfitness determination under this 
subpart; or 

(3) The entry of a settlement agree-
ment stipulating that the carrier is 
subject to mandatory EOBR installa-
tion, use, and maintenance require-
ments. 

Motor carrier includes owner-opera-
tors leased to carriers subject to a re-
medial directive, regardless of whether 
the owner-operator has separate oper-
ating authority under part 365 of this 
chapter. 

Proposed determination of unfitness or 
proposed unfitness determination means 
a determination by FMCSA that a 
motor carrier will not meet the safety 
fitness standard under § 385.5 on a spec-
ified future date unless the carrier 
takes the actions necessary to comply 
with the terms of a remedial directive 
issued under this subpart. 

Remedial directive means a mandatory 
instruction from FMCSA to take one 
or more specified action(s) as a condi-
tion of demonstrating safety fitness 
under 49 U.S.C. 31144(b). 

Threshold rate violation for the pur-
poses of this subpart means a violation 
rate for any appendix C regulation 
equal to or greater than 10 percent of 
the number of records reviewed. 

§ 385.805 Events triggering issuance of 
remedial directive and proposed de-
termination of unfitness. 

A motor carrier subject to 49 CFR 
part 395 will be subject to a remedial 
directive and proposed unfitness deter-
mination in accordance with this sub-
part for threshold rate violations of 
any appendix C regulation or regula-
tions that have been documented dur-
ing a compliance review. A remedial di-
rective and proposed unfitness deter-
mination will be issued if a compliance 
review conducted on the motor carrier 
resulted in a final determination of one 
or more threshold rate violations of 

any appendix C regulation are discov-
ered. 

§ 385.807 Notice and issuance of reme-
dial directive. 

(a) Following the close of the compli-
ance review described in § 385.805, 
FMCSA will issue the motor carrier a 
written notice of remedial directive 
and proposed determination of 
unfitness. FMCSA will issue the notice 
and proposed determination as soon as 
practicable, but not later than 30 days 
after the close of the review. 

(b) The remedial directive will state 
that the motor carrier is required to 
install and maintain EOBRs compliant 
with § 395.16 of this chapter in all of the 
motor carrier’s CMVs and to use the 
EOBRS to record its drivers’ hours of 
service pursuant to § 395.16. The motor 
carrier shall provide proof of the in-
stallation to FMCSA in accordance 
with § 385.811 within the following time 
periods: 

(1) Motor carriers transporting haz-
ardous materials in quantities requir-
ing placarding, and motor carriers 
transporting passengers in a CMV, 
must install EOBRs and provide proof 
of the installation by the 45th day after 
the date of the notice of remedial di-
rective. 

(2) All other motor carriers must in-
stall EOBRs and provide proof of in-
stallation by the 60th day after the 
date of FMCSA’s notice of remedial di-
rective. If FMCSA determines the 
motor carrier is making a good-faith 
effort to comply with the terms of the 
remedial directive, FMCSA may allow 
the motor carrier to operate for up to 
60 additional days. 

(3) A motor carrier may challenge 
the notice of remedial directive and 
proposed determination of unfitness in 
accordance with § 385.817. 

[75 FR 17241, Apr. 5, 2010, as amended at 75 
FR 55491, Sept. 13, 2010] 

§ 385.809 [Reserved] 

§ 385.811 Proof of compliance with re-
medial directive. 

(a) Motor carriers subject to a reme-
dial directive to install EOBRs under 
this section must provide proof of 
EOBR installation by one of the fol-
lowing: 
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