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except that this authority may not be 
used to move an employee: 

(i) From a position in which an ini-
tial overseas limited appointment is 
authorized to another position; or 

(ii) To a position in which an initial 
overseas limited appointment is au-
thorized from another position; and 

(e) Promote, demote, or reassign a 
term employee serving on a given 
project to another position within the 
project which the agency has been au-
thorized to fill by term appointment; 

(f) Make time-limited promotions to 
fill temporary positions, accomplish 
project work, fill positions temporarily 
pending reorganization or downsizing, 
or meet other temporary needs for a 
specified period of not more than 5 
years, unless OPM authorizes the agen-
cy to make and/or extend time-limited 
promotions for a longer period. 

(1) The agency must give the em-
ployee advance written notice of the 
conditions of the time-limited pro-
motion, including the time limit of the 
promotion; the reason for a time limit; 
the requirement for competition for 
promotion beyond 120 days, where ap-
plicable; and that the employee may be 
returned at any time to the position 
from which temporarily promoted, or 
to a different position of equivalent 
grade and pay, and the return is not 
subject to the procedures in parts 351, 
432, 752, or 771 of this chapter. When an 
agency effects a promotion under a 
nondiscretionary provision and is un-
able to give advance notice to the em-
ployee, it must provide the notice as 
soon as possible after the promotion is 
made. 

(2) This paragraph applies to a ca-
reer, career-conditional, status quo, in-
definite, or term employee and to an 
employee serving under an overseas 
limited appointment of indefinite dura-
tion, or an overseas limited term ap-
pointment. 

[33 FR 12428, Sept. 4, 1968, as amended at 35 
FR 13075, Aug. 18, 1970; 45 FR 24855, Apr. 11, 
1980; 57 FR 10124, Mar. 24, 1992; 58 FR 59347, 
Nov. 9, 1993] 

§ 335.103 Agency promotion programs. 
(a) Merit promotion plans. Except as 

otherwise specifically authorized by 
OPM, an agency may make promotions 
under § 335.102 of this part only to posi-

tions for which the agency has adopted 
and is administering a program de-
signed to insure a systematic means of 
selection for promotion according to 
merit. These programs shall conform 
to the requirements of this section. 

(b) Merit promotion requirements—(1) 
Requirement 1. Each agency must estab-
lish procedures for promoting employ-
ees which are based on merit and are 
available in writing to candidates. 
Agencies must list appropriate excep-
tions, including those required by law 
or regulation, as specified in paragraph 
(c) of this section. Actions under a pro-
motion plan—whether identification, 
qualification, evaluation, or selection 
of candidates—shall be made without 
regard to political, religious, or labor 
organization affiliation or nonaffili-
ation, marital status, race, color, sex, 
national origin, nondisqualifying phys-
ical handicap, or age, and shall be 
based solely on job-related criteria. 

(2) Requirement 2. Areas of consider-
ation must be sufficiently broad to en-
sure the availability of high quality 
candidates, taking into account the na-
ture and level of the positions covered. 
Agencies must also ensure that em-
ployees within the area of consider-
ation who are absent for legitimate 
reason, e.g., on detail, on leave, at 
training courses, in the military serv-
ice, or serving in public international 
organizations or on Intergovernmental 
Personnel Act assignments, receive ap-
propriate consideration for promotion. 

(3) Requirement 3. To be eligible for 
promotion or placement, candidates 
must meet the minimum qualification 
standards prescribed by the Office of 
Personnel Management (OPM). Meth-
ods of evaluation for promotion and 
placement, and selection for training 
which leads to promotion, must be con-
sistent with instructions in part 300, 
subpart A, of this chapter. Due weight 
shall be given to performance apprais-
als and incentive awards. 

(4) Requirement 4. Selection proce-
dures will provide for management’s 
right to select or not select from 
among a group of best qualified can-
didates. They will also provide for 
management’s right to select from 
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other appropriate sources, such as re-
employment priority lists, reinstate-
ment, transfer, handicapped, or Vet-
eran Recruitment Act eligibles or 
those within reach on an appropriate 
OPM certificate. In deciding which 
source or sources to use, agencies have 
an obligation to determine which is 
most likely to best meet the agency 
mission objectives, contribute fresh 
ideas and new viewpoints, and meet the 
agency’s affirmative action goals. 

(5) Requirement 5. Administration of 
the promotion system will include rec-
ordkeeping and the provision of nec-
essary information to employees and 
the public, ensuring that individuals’ 
rights to privacy are protected. Each 
agency must maintain a temporary 
record of each promotion sufficient to 
allow reconstruction of the promotion 
action, including documentation on 
how candidates were rated and ranked. 
These records may be destroyed after 2 
years or after the program has been 
formally evaluated by OPM (whichever 
comes first) if the time limit for griev-
ance has lapsed before the anniversary 
date. 

(c) Covered personnel actions—(1) Com-
petitive actions. Except as provided in 
paragraphs (c)(2) and (3) of this section, 
competitive procedures in agency pro-
motion plans apply to all promotions 
under § 335.102 of this part and to the 
following actions: 

(i) Time-limited promotions under 
§ 335.102(f) of this part for more than 120 
days to higher graded positions (prior 
service during the preceding 12 months 
under noncompetitive time-limited 
promotions and noncompetitive details 
to higher graded positions counts to-
ward the 120-day total). A temporary 
promotion may be made permanent 
without further competition provided 
the temporary promotion was origi-
nally made under competitive proce-
dures and the fact that might lead to a 
permanent promotion was made known 
to all potential candidates; 

(ii) Details for more than 120 days to 
a higher grade position or to a position 
with higher promotion potential (prior 
service during the preceding 12 months 
under noncompetitive details to higher 
graded positions and noncompetitive 
time-limited promotions counts toward 
the 120-day total); 

(iii) Selection for training which is 
part of an authorized training agree-
ment, part of a promotion program, or 
required before an employee may be 
considered for a promotion as specified 
in § 410.302 of this chapter; 

(iv) Reassignment or demotion to a 
position with more promotion poten-
tial than a position previously held on 
a permanent basis in the competitive 
service (except as permitted by reduc-
tion-in-force regulations); 

(v) Transfer to a position at a higher 
grade or with more promotion poten-
tial than a position previously held on 
a permanent basis in the competitive 
service; and 

(vi) Reinstatement to a permanent or 
temporary position at a higher grade 
or with more promotion potential than 
a position previously held on a perma-
nent basis in the competitive service. 

(2) Noncompetitive actions. Competi-
tive procedures do not apply to: 

(i) A promotion resulting from the 
upgrading of a position without signifi-
cant change in the duties and respon-
sibilities due to issuance of a new clas-
sification standard or the correction of 
an initial classification error; and 

(ii) A position change permitted by 
reduction-in-force procedures in part 
351 of this chapter. 

(3) Discretionary actions. Agencies 
may at their discretion except the fol-
lowing actions from competitive proce-
dures of this section: 

(i) A promotion without current com-
petition of an employee who was ap-
pointed in the competitive from a civil 
service register, by direct hire, by non-
competitive appointment or non-
competitive conversion, or under com-
petitive promotion procedures for an 
assignment intended to prepare the 
employee for the position being filled 
(the intent must be made a matter of 
record and career ladders must be doc-
umented in the promotion plan); 

(ii) A promotion resulting from an 
employee’s position being classified at 
a higher grade because of additional 
duties and responsibilies; 

(iii) A temporary promotion, or de-
tail to a higher grade position or a po-
sition with known promotion poten-
tial, of 120 days or less; 
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(iv) Promotion to a grade previously 
held on a permanent basis in the com-
petitive service (or in another merit 
system with which OPM has an inter-
change agreement approved under § 6.7 
of this chapter) from which an em-
ployee was separated or demoted for 
other than performance or conduct rea-
sons; 

(v) Promotion, reassignment, demo-
tion, transfer, reinstatement, or detail 
to a position having promotion poten-
tial no greater than the potential of a 
position an employee currently holds 
or previously held on a permanent 
basis in the competitive service (or in 
another merit system with which OPM 
has an interchange agreement ap-
proved under § 6.7 of this chapter) and 
did not lose because of performance or 
conduct reasons; and 

(vi) Consideration of a candidate not 
given proper consideration in a com-
petitive promotion action. 

(vii) Appointments of career SES ap-
pointees with competitive service rein-
statement eligibility to any position 
for which they qualify in the competi-
tive service at any grade or salary 
level, including Senior-Level positions 
established under 5 CFR Part 319—Em-
ployment in Senior-Level and Sci-
entific and Professional positions. 

(d) Grievances. Employees have the 
right to file a complaint relating to a 
promotion action. Such complaints 
shall be resolved under appropriate 
grievance procedures. The standards 
for adjudicating complaints are set 
forth in part 300, subpart A, of this 
chapter. While the procedures used by 
an agency to identify and rank quali-
fied candidates may be proper subjects 
for formal complaints or grievances, 
nonselection from among a group of 
properly ranked and certified can-
didates is not an appropriate basis for 
a formal complaint or grievance. There 
is no right of appeal of OPM, but OPM 
may conduct investigations of substan-
tial violations of OPM requirements. 

[59 FR 67121, Dec. 29, 1994, as amended at 63 
FR 34258, June 24, 1998; 70 FR 72067, Dec. 1, 
2005] 

§ 335.104 Eligibility for career ladder 
promotion. 

No employee shall receive a career 
ladder promotion unless his or her cur-

rent rating of record under part 430 of 
this chapter is ‘‘Fully Successsful’’ 
(level 3) or higher. In addition, no em-
ployee may receive a career ladder pro-
motion who has a rating below ‘‘Fully 
Successful’’ on a critical element that 
is also critical to performance at the 
next higher grade of the career ladder. 

[51 FR 8411, Mar. 11, 1986] 

§ 335.105 Notice of job announcements 
to OPM. 

Under 5 U.S.C. 3330, agencies are re-
quired to report job announcements to 
OPM for vacancies for which an agency 
will accept applications from outside 
the agency’s work force. This require-
ment is implemented through § 330.707 
of subpart G of this chapter. 

[66 FR 63906, Dec. 11, 2001] 

§ 335.106 Special selection procedures 
for certain veterans under merit 
promotion. 

Preference eligibles or veterans who 
have been separated under honorable 
conditions from the armed forces after 
completing (as determined by the agen-
cy) 3 or more years of continuous ac-
tive military service may compete for 
vacancies under merit promotion when 
an agency accepts applications from 
individuals outside its own workforce. 
Those veterans selected will be given 
career or career conditional appoint-
ments under § 315.611 of this chapter. 

[65 FR 14432, Mar. 17, 2000] 

Subpart B [Reserved] 

PART 337—EXAMINING SYSTEM 

Subpart A—General Provisions 

Sec. 
337.101 Rating applicants. 
337.102 Evaluating qualifications for em-

ployees who are in a retained grade. 

Subpart B—Direct-Hire Authority 

337.201 Coverage and purpose. 
337.202 Definitions. 
337.203 Public notice requirements. 
337.204 Severe shortage of candidates. 
337.205 Critical hiring needs. 
337.206 Terminations, modifications, exten-

sions, and reporting. 
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