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they would result in violation of em-
ployee rights or equities, OPM may re-
quire appropriate corrective action. 

[51 FR 319, Jan. 3, 1986, as amended at 66 FR 
66710, Dec. 27, 2001] 

Subpart C—Transfer of Function 

SOURCE: 52 FR 10024, Mar. 30, 1987, unless 
otherwise noted. 

§ 351.301 Applicability. 

(a) This subpart is applicable when 
the work of one or more employees is 
moved from one competitive area to 
another as a transfer of function re-
gardless of whether or not the move-
ment is made under authority of a 
statute, Executive order, reorganiza-
tion plan, or other authority. 

(b) In a transfer of function, the func-
tion must cease in the losing competi-
tive area and continue in an identical 
form in the gaining competitive area 
(i.e., in the gaining competitive area, 
the function continues to be carried 
out by competing employees rather 
than by noncompeting employees). 

[52 FR 10024, Mar. 30, 1987, as amended at 60 
FR 3062, Jan. 13, 1995] 

§ 351.302 Transfer of employees. 

(a) Before a reduction in force is 
made in connection with the transfer 
of any or all of the functions of a com-
petitive area to another continuing 
competitive area, each competing em-
ployee in a position identified with the 
transferring function or functions shall 
be transferred to the continuing com-
petitive area without any change in 
the tenure of his or her employment. 

(b) An employee whose position is 
transferred under this subpart solely 
for liquidation, and who is not identi-
fied with an operating function specifi-
cally authorized at the time of transfer 
to continue in operation more than 60 
days, is not a competing employee for 
other positions in the competitive area 
gaining the function. 

(c) Regardless of an employee’s per-
sonal preference, an employee has no 
right to transfer with his or her func-
tion, unless the alternative in the com-
petitive area losing the function is sep-
aration or demotion. 

(d) Except as permitted in paragraph 
(e) of this section, the losing competi-
tive area must use the adverse action 
procedures found in 5 CFR part 752 if it 
chooses to separate an employee who 
declines to transfer with his or her 
function. 

(e) The losing competitive area may, 
at its discretion, include employees 
who decline to transfer with their func-
tion as part of a concurrent reduction 
in force. 

(f) An agency may not separate an 
employee who declines to transfer with 
the function any sooner than it trans-
fers employees who chose to transfer 
with the function to the gaining com-
petitive area. 

(g) Agencies may ask employees in a 
canvass letter whether the employee 
wishes to transfer with the function 
when the function transfers to a dif-
ferent local commuting area. The can-
vass letter must give the employee in-
formation concerning entitlements 
available to the employee if the em-
ployee accepts the offer to transfer, 
and if the employee declines the offer 
to transfer. An employee may later 
change and initial acceptance offer 
without penalty. However, an employee 
may not later change an initial dec-
lination of the offer to transfer. 

[52 FR 10024, Mar. 30, 1987, as amended at 60 
FR 3062, Jan. 13, 1995] 

§ 351.303 Identification of positions 
with a transferring function. 

(a) The competitive area losing the 
function is responsible for identifying 
the positions of competing employees 
with the transferring function. A com-
peting employee is identified with the 
transferring function on the basis of 
the employee’s official position. Two 
methods are provided to identify em-
ployees with the transferring function: 

(1) Identification Method One; and 
(2) Identification Method Two. 
(b) Identification Method One must 

be used to identify each position to 
which it is applicable. Identification 
Method Two is used only to identify 
positions to which Identification Meth-
od One is not applicable. 

(c) Under Identification Method One, 
a competing employee is identified 
with a transferring function if— 
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(1) The employee performs the func-
tion during at least half of his or her 
work time; or 

(2) Regardless of the amount of time 
the employee performs the function 
during his or her work time, the func-
tion performed by the employee in-
cludes the duties controlling his or her 
grade or rate of pay. 

(3) In determining what percentage of 
time an employee performs a function 
in the employee’s official position, the 
agency may supplement the employee’s 
official position description by the use 
of appropriate records (e.g., work re-
ports, organizational time logs, work 
schedules, etc.). 

(d) Identification Method Two is ap-
plicable to employees who perform the 
function during less than half of their 
work time and are not otherwise cov-
ered by Identification Method One. 
Under Identification Method Two, the 
losing competitive area must identify 
the number of positions it needed to 
perform the transferring function. To 
determine which employees are identi-
fied for transfer, the losing competitive 
area must establish a retention reg-
ister in accordance with this part that 
includes the name of each competing 
employee who performed the function. 
Competing employees listed on the re-
tention register are identified for 
transfer in the inverse order of their 
retention standing. If for any retention 
register this procedure would result in 
the separation or demotion by reduc-
tion in force at the losing competitive 
area of any employee with higher re-
tention standing, the losing competi-
tive area must identify competing em-
ployees on that register for transfer in 
the order of their retention standing. 

(e)(1) The competitive area losing the 
function may permit other employees 
to volunteer for transfer with the func-
tion in place of employees identified 
under Identification Method One or 
Identification Method Two. However, 
the competitive area may permit these 
other employees to volunteer for trans-
fer only if no competing employee who 
is identified for transfer under Identi-
fication Method One or Identification 
Method Two is separated or demoted 
solely because a volunteer transferred 
in place of him or her to the competi-
tive area that is gaining the function. 

(2) If the total number of employees 
who volunteer for transfer exceeds the 
total number of employees required to 
perform the function in the competi-
tive area that is gaining the function, 
the losing competitive area may give 
preference to the volunteers with the 
highest retention standing, or make se-
lections based on other appropriate cri-
teria. 

[52 FR 10024, Mar. 30, 1987, as amended at 60 
FR 3062, Jan. 13, 1995] 

Subpart D—Scope of Competition 

§ 351.401 Determining retention stand-
ing. 

Each agency shall determine the re-
tention standing of each competing 
employee on the basis of the factors in 
this subpart and in subpart E of this 
part. 

§ 351.402 Competitive area. 
(a) Each agency shall establish com-

petitive areas in which employees com-
pete for retention under this part. 

(b) A competitive area must be de-
fined solely in terms of the agency’s or-
ganizational unit(s) and geographical 
location and, except as provided in 
paragraph (e) of this section, it must 
include all employees within the com-
petitive area so defined. A competitive 
area may consist of all or part of an 
agency. The minimum competitive 
area is a subdivision of the agency 
under separate administration within 
the local commuting area. 

(c) When a competitive area will be 
in effect less than 90 days prior to the 
effective date of a reduction in force, a 
description of the competitive area 
shall be submitted to the OPM for ap-
proval in advance of the reduction in 
force. Descriptions of all competitive 
areas must be made readily available 
for review. 

(d) Each agency shall establish a sep-
arate competitive area for each Inspec-
tor General activity established under 
authority of the Inspector General Act 
of 1978, Public Law 95–452, as amended, 
in which only employees of that office 
shall compete for retention under this 
part. 

(e) When an agency finds that a com-
petitive area defined under paragraph 
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