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more weeks, except for employees en-
gaged in fire protection or law enforce-
ment activities under section 7(k) of 
the Act. 

Subpart B—Exemptions and 
Exclusions 

SOURCE: 72 FR 52765, Sept. 17, 2007, unless 
otherwise noted. 

§ 551.201 Agency authority. 
The employing agency must review 

and make a determination on each em-
ployee’s exemption status. 

§ 551.202 General principles. 
In all exemption determinations, the 

agency must observe the following 
principles: 

(a) Each employee is presumed to be 
FLSA nonexempt unless the employing 
agency correctly determines that the 
employee clearly meets the require-
ments of one or more of the exemptions 
of this subpart and such supplemental 
interpretations or instructions issued 
by OPM. The agency must designate an 
employee FLSA exempt when the agen-
cy correctly determines that the em-
ployee meets the requirements of one 
or more of the exemptions of this sub-
part and such supplemental interpreta-
tions or instructions issued by OPM. 

(b) Exemption criteria must be nar-
rowly construed to apply only to those 
employees who are clearly within the 
terms and spirit of the exemption. 

(c) The burden of proof rests with the 
agency that asserts the exemption. 

(d) An employee who clearly meets 
the criteria for exemption must be des-
ignated FLSA exempt. If there is a rea-
sonable doubt as to whether an em-
ployee meets the criteria for exemp-
tion, the employee will be designated 
FLSA nonexempt. 

(e) While established position de-
scriptions and titles may assist in 
making initial FLSA exemption deter-
minations, the designation of an em-
ployee as FLSA exempt or nonexempt 
must ultimately rest on the duties ac-
tually performed by the employee. 

(f) Although separate criteria are 
provided for the exemption of execu-
tive, administrative, and professional 
employees, those categories are not 
mutually exclusive. Employees who 

perform a combination of exempt du-
ties set forth in this regulation may 
also qualify for exemption. For exam-
ple, an employee whose primary duty 
involves a combination of exempt ad-
ministrative and exempt executive 
work may qualify for exemption, i.e., 
work that is exempt under one section 
of this part will not defeat the exemp-
tion under any other section. 

(g) Failure to meet the criteria for 
exemption under what might appear to 
be the most obvious criteria does not 
preclude exemption under another cat-
egory. For example, an engineering 
technician who fails to meet the pro-
fessional exemption criteria may be 
performing exempt administrative 
work, or an administrative officer who 
fails to meet the administrative cri-
teria may be performing exempt execu-
tive work. 

(h) Although it is normally feasible 
and more convenient to identify a sin-
gle exemption category, this is not al-
ways appropriate. An exemption may 
be based on a combination of functions, 
no one of which constitutes the pri-
mary duty, or the employee’s primary 
duty may involve two categories which 
are intermingled and difficult to seg-
regate. This does not preclude desig-
nating an employee FLSA exempt, pro-
vided the work as a whole clearly 
meets the other exemption criteria. 
The agency is responsible for showing 
and documenting that the work as a 
whole clearly meets one or more of the 
exemption criteria. 

§ 551.203 Salary-based nonexemption. 

(a) An employee, including a super-
visory employee, whose annual rate of 
basic pay is less than $23,660 is non-
exempt, unless: 

(1) The employee is subject to 
§ 551.211 (Effect of performing different 
work or duties for a temporary period 
of time on FLSA exemption status); or 

(2) The employee is subject to 
§ 551.212 (Foreign exemption criteria); 
or 

(3) The employee is a professional en-
gaged in the practice of law or medi-
cine as prescribed in paragraphs (c) and 
(d) of § 551.208. 

(b) For the purpose of this section, 
‘‘rate of basic pay’’ means the rate of 
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pay fixed by law or administrative ac-
tion for the position held by an em-
ployee, including any applicable local-
ity payment under 5 CFR part 531, sub-
part F, special rate supplement under 5 
CFR part 530, subpart C, or similar pay-
ment or supplement under other legal 
authority, before any deductions and 
exclusive of additional pay of any other 
kind, such as premium payments, dif-
ferentials, and allowances. 

§ 551.204 Nonexemption of certain em-
ployees. 

(a) Certain nonsupervisory white-col-
lar employees are FLSA nonexempt 
(unless the employees are subject to 
§ 551.211 (Effect of performing different 
work or duties for a temporary period 
of time on FLSA exemption status) or 
§ 551.212 (Foreign exemption criteria)) 
because they do not fit any of the ex-
emption categories. They include: 

(1) Employees in equipment oper-
ating and protective occupations, and 
most clerical occupations; 

(2) Employees performing technician 
work in positions properly classified 
below GS–9 (or the equivalent level in 
other white-collar pay systems) and 
many, but not all, of those positions 
properly classified at GS–9 or above (or 
the equivalent level in other white-col-
lar pay systems); and 

(3) Employees at any grade, or equiv-
alent level, in occupations requiring 
highly specialized, technical skills and 
knowledge that can be acquired only 
through prolonged job training and ex-
perience, such as in the Air Traffic 
Control series, or in the Aircraft Oper-
ations series unless such employees are 
performing predominantly administra-
tive functions rather than the tech-
nical work of the occupation. 

(b) Nonsupervisory employees in the 
Federal Wage System or in other com-
parable wage systems are nonexempt, 
unless the employees are subject to 
§ 551.211 (Effect of performing different 
work or duties for a temporary period 
of time on FLSA exemption status) or 
§ 551.212 (Foreign exemption criteria). 

§ 551.205 Executive exemption criteria. 
(a) An executive employee is an em-

ployee whose primary duty is manage-
ment (as defined in § 551.104) of a Fed-
eral agency or any subdivision thereof 

(including the lowest recognized orga-
nizational unit with a continuing func-
tion) and who: 

(1) Customarily and regularly directs 
the work of two or more other employ-
ees. However, an employee who merely 
assists the manager of a particular de-
partment and supervises two or more 
employees only in the actual man-
ager’s absence does not meet this re-
quirement. In addition, hours worked 
by an employee cannot be credited 
more than once for different execu-
tives. This takes into consideration 
those organizations that use matrix 
management, i.e., a system of ‘‘shared’’ 
leadership, where supervision cuts 
across product and service lines in 
terms of accessing activities and advis-
ing top management on business oper-
ations, but where the supervisor/leader 
does not have the operating authority 
over all employees. Thus, a shared re-
sponsibility for the supervision of the 
same two employees in the same recog-
nized organizational unit does not sat-
isfy this requirement. However, a full- 
time employee who works 4 hours for 
one supervisor and 4 hours for a dif-
ferent supervisor will be credited as a 
half-time employee for both super-
visors; and 

(2) Has the authority to hire or fire 
other employees or whose suggestions 
and recommendations as to the hiring, 
firing, advancement, promotion, or any 
other change of status of other employ-
ees, are given particular weight. 

(b) Particular weight. Criteria to de-
termine whether an employee’s sugges-
tions and recommendations are given 
particular weight by higher-level man-
agement include, but are not limited 
to: whether it is part of the employee’s 
job duties to make such suggestions 
and recommendations; the frequency 
with which such suggestions and rec-
ommendations are made or requested; 
and the frequency with which the em-
ployee’s suggestions and recommenda-
tions are relied upon. Generally, an ex-
ecutive’s suggestions and recommenda-
tions must pertain to employees whom 
the executive customarily and regu-
larly directs. Particular weight does 
not include consideration of an occa-
sional suggestion with regard to the 
change in status of a co-worker. An 
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