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where the statute of limitations is 3 
years. In deciding a claim, a deter-
mination must be made as to whether 
the cause or basis of the claim was the 
result of a willful violation on the part 
of the agency. 

(c) Preserving the claim period. A 
claimant or a claimant’s designated 
representative may preserve the claim 
period by submitting a written claim 
either to the agency employing the 
claimant during the claim period or to 
OPM. The date the agency or OPM re-
ceives the claim is the date that deter-
mines the period of possible entitle-
ment to back pay. The claimant is re-
sponsible for proving when the claim 
was received by the agency or OPM and 
for retaining documentation to estab-
lish when the claim was received by 
the agency or OPM, such as by filing 
the claim using certified, return re-
ceipt mail, or by requesting that the 
agency or OPM provide written ac-
knowledgment of receipt of the claim. 
If a claim for back pay is established, 
the claimant will be entitled to pay for 
a period of up to 2 years (3 years for a 
willful violation) back from the date 
the claim was received. 

§ 551.703 Avenues of review. 

(a) Negotiated grievance procedure 
(NGP) as exclusive administrative remedy. 
If at any time during the claim period, 
a claimant was a member of a bar-
gaining unit covered by a collective 
bargaining agreement that did not spe-
cifically exclude matters under the Act 
from the scope of the NGP, the claim-
ant must use that NGP as the exclusive 
administrative remedy for all claims 
under the Act. There is no right to fur-
ther administrative review by the 
agency or by OPM. The remaining sec-
tions in this subpart (that is, §§ 551.704 
through 551.710) do not apply to such 
employees. 

(b) Non-NGP administrative review by 
agency or OPM. A claimant may file a 
claim with the agency employing the 
claimant during the claim period or 
with OPM, but not both simulta-
neously, regarding matters arising 
under the Act if, during the entire 
claim period, the claimant: 

(1) Was not a member of a bargaining 
unit, or 

(2) Was a member of a bargaining 
unit not covered by a collective bar-
gaining agreement, or 

(3) Was a member of a bargaining 
unit covered by a collective bargaining 
agreement that specifically excluded 
matters under the Act from the scope 
of the NGP. 

(c) Judicial review. Nothing in this 
subpart limits the right of a claimant 
to bring an action in an appropriate 
United States court. Filing a claim 
with an agency or with OPM does not 
satisfy the statute of limitations gov-
erning FLSA claims filed in court. 
OPM will not decide an FLSA claim 
that is in litigation. 

§ 551.704 Claimant’s representative. 

A claimant may designate a rep-
resentative to assist in preparing or 
presenting a claim. The claimant must 
designate the representative in writ-
ing. A representative may not partici-
pate in OPM interviews unless specifi-
cally requested to do so by OPM. An 
agency may disallow a claimant’s rep-
resentative who is a Federal employee 
in any of the following circumstances: 

(a) When the individual’s activities 
as a representative would cause a con-
flict of interest or position; 

(b) When the designated representa-
tive cannot be released from his or her 
official duties because of the priority 
needs of the Government; or 

(c) When the release of the des-
ignated representative would give rise 
to unreasonable costs to the Govern-
ment. 

§ 551.705 Filing an FLSA claim. 

(a) Filing an FLSA claim. A claimant 
may file an FLSA claim with either 
the agency employing the claimant 
during the claim period or with OPM, 
but a claimant cannot pursue the same 
claim with both at the same time. OPM 
encourages a claimant to obtain a deci-
sion on the claim from the agency be-
fore filing the claim with OPM. How-
ever, this is a matter of personal dis-
cretion and a claimant is not required 
to do this; a claimant may use either 
avenue. A claimant who receives an un-
favorable decision on a claim from the 
agency may still file the claim with 
OPM. However, a claimant may not file 
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the claim with the agency after receiv-
ing an unfavorable decision from OPM. 
An OPM decision on a claim is final 
and is not subject to further adminis-
trative review. 

(b) FLSA claim filed with agency. An 
FLSA claim filed with an agency 
should be made according to appro-
priate agency procedures. At the re-
quest of the claimant, the agency may 
forward the claim to OPM on the 
claimant’s behalf. The claimant is re-
sponsible for ensuring that OPM re-
ceives all the information requested in 
paragraph (c) of this section. 

(c) FLSA claim filed with OPM. An 
FLSA claim filed with OPM must be 
made in writing and must be signed by 
the claimant or the claimant’s rep-
resentative. Relevant information may 
be submitted to OPM at any time fol-
lowing the initial submission of a 
claim to OPM and prior to OPM’s deci-
sion on the claim. The claim must in-
clude the following: 

(1) The identity of the claimant (see 
§ 551.706(a)(2) regarding requesting con-
fidentiality) and any designated rep-
resentative, the agency employing the 
claimant during the claim period, the 
position (job title, series, and grade, or 
equivalent level) occupied by the 
claimant during the claim period, and 
the current mailing address, commer-
cial telephone number, and facsimile 
machine number, if available, of the 
claimant and any designated represent-
ative; 

(2) A description of the nature of the 
claim and the specific issues or inci-
dents giving rise to the claim, includ-
ing the time period covered by the 
claim; 

(3) A description of actions taken by 
the claimant to resolve the claim with-
in the agency and the results of any ac-
tions taken; 

(4) A copy of any relevant decision or 
written response by the agency; 

(5) Evidence available to the claim-
ant or the claimant’s designated rep-
resentative which supports the claim, 
including the identity, commercial 
telephone number, and location of 
other individuals who may be able to 
provide information relating to the 
claim; 

(6) The remedy sought by the claim-
ant; 

(7) Evidence, if available, that the 
claim period was preserved in accord-
ance with § 551.702. The date the claim 
is received by the agency or OPM be-
comes the date on which the claim pe-
riod is preserved; 

(8) A statement from the claimant 
that he or she was or was not a member 
of a collective bargaining unit at any 
time during the claim period; 

(9) If the claimant was a member of a 
bargaining unit, a statement from the 
claimant that he or she was or was not 
covered by a negotiated grievance pro-
cedure at any time during the claim 
period, and if covered, whether that 
procedure specifically excluded the 
claim from the scope of the negotiated 
grievance procedure; 

(10) A statement from the claimant 
that he or she has or has not filed an 
action in an appropriate United States 
court; and 

(11) Any other information that the 
claimant believes OPM should con-
sider. 

§ 551.706 Responsibilities. 
(a) Claimant—(1) Providing information 

to OPM. For all FLSA claims, the 
claimant or claimant’s designated rep-
resentative must provide any addi-
tional information requested by OPM 
within 15 workdays after the date of 
the request, unless the claimant or the 
claimant’s representative requests ad-
ditional time and OPM grants a longer 
period of time in which to provide the 
requested information. The disclosure 
of information by a claimant is vol-
untary. However, OPM may be unable 
to render a decision on a claim without 
the information requested. In such a 
case, the claim will be cancelled with-
out further action being taken by 
OPM. In the case of an FLSA pay 
claim, it is the claimant’s responsi-
bility to provide evidence that the 
claim period was preserved in accord-
ance with § 551.702 and of the liability 
of the agency and the claimant’s right 
to payment. 

(2) Requesting confidentiality. If the 
claimant wishes the claim to be treat-
ed confidentially, the claim must spe-
cifically request that the identity of 
the claimant not be revealed to the 
agency. Witnesses or other sources 
may also request confidentiality. OPM 
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