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(g) Agencies do not need approval 
from OPM before taking unfavorable 
suitability actions. However, they are 
required to report to OPM all unfavor-
able suitability actions taken under 
this part within 30 days after they take 
the action. Also, all actions based on 
an OPM investigation must be reported 
to OPM as soon as possible and in no 
event later than 90 days after receipt of 
the final report of investigation. 

§ 731.204 Debarment by OPM. 
(a) When OPM finds a person unsuit-

able for any reason listed in § 731.202, 
OPM, in its discretion, may, for a pe-
riod of not more than 3 years from the 
date of the unfavorable suitability de-
termination, deny that person exam-
ination for, and appointment to, cov-
ered positions. 

(b) OPM may impose an additional 
period of debarment following the expi-
ration of a period of OPM or agency de-
barment, but only after the person 
again becomes an applicant, appointee, 
or employee subject to OPM’s suit-
ability jurisdiction, and his or her suit-
ability is determined in accordance 
with the procedures of this part. An ad-
ditional debarment period may be 
based in whole or in part on the same 
conduct on which the previous suit-
ability action was based, when war-
ranted, or new conduct. 

(c) OPM, in its sole discretion, deter-
mines the duration of any period of de-
barment imposed under this section. 

§ 731.205 Debarment by agencies. 
(a) Subject to the provisions of 

§ 731.103, when an agency finds an appli-
cant or appointee unsuitable based 
upon reasons listed in § 731.202, the 
agency may, for a period of not more 
than 3 years from the date of the unfa-
vorable suitability determination, 
deny that person examination for, and 
appointment to, either all, or specific 
covered, positions within that agency. 

(b) The agency may impose an addi-
tional period of debarment following 
the expiration of a period of OPM or 
agency debarment, but only after the 
person again becomes an applicant or 
appointee subject to the agency’s suit-
ability jurisdiction, and his or her suit-
ability is determined in accordance 
with the procedures of this part. An ad-

ditional debarment period may be 
based in whole or in part on the same 
conduct on which the previous suit-
ability action was based, when war-
ranted, or new conduct. 

(c) The agency, in its sole discretion, 
determines the duration of any period 
of debarment imposed under this sec-
tion. 

(d) The agency is responsible for en-
forcing the period of debarment and 
taking appropriate action if a person 
applies for, or is inappropriately ap-
pointed to, a position at that agency 
during the debarment period. This re-
sponsibility does not limit OPM’s au-
thority to exercise jurisdiction itself 
and take any action OPM deems appro-
priate. 

§ 731.206 Reporting requirements. 
Agencies must report to OPM the 

level and result of each background in-
vestigation, suitability determination, 
and suitability action taken under this 
part, as required in OPM issuances. 

[73 FR 66493, Nov. 11, 2008] 

Subpart C—OPM Suitability Action 
Procedures 

§ 731.301 Scope. 
This subpart covers OPM-initiated 

suitability actions against an appli-
cant, appointee, or employee. 

§ 731.302 Notice of proposed action. 
(a) OPM will notify the applicant, ap-

pointee, or employee (hereinafter, the 
‘‘respondent’’) in writing of the pro-
posed action, the charges against the 
respondent, and the availability of re-
view, upon request, of the materials re-
lied upon. The notice will set forth the 
specific reasons for the proposed action 
and state that the respondent has the 
right to answer the notice in writing. 
The notice will further inform the re-
spondent of the time limit for the an-
swer as well as the address to which an 
answer must be made. 

(b) The notice will inform the re-
spondent that he or she may be rep-
resented by a representative of the re-
spondent’s choice and that if the re-
spondent wishes to have such a rep-
resentative, the respondent must des-
ignate the representative in writing. 
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(c) OPM will serve the notice of pro-
posed action upon the respondent by 
mail or hand delivery no less than 30 
days prior to the effective date of the 
proposed action to the respondent’s 
last known residence or duty station. 

(d) If the respondent encumbers a po-
sition covered by this part on the date 
the notice is served, the respondent is 
entitled to be retained in a pay status 
during the notice period. 

(e) OPM will send a copy of the no-
tice to any employing agency that is 
involved. 

§ 731.303 Answer. 
(a) Respondent’s answer. A respondent 

may answer the charges in writing and 
furnish documentation and/or affida-
vits in support of the answer. To be 
timely, a written answer must be sub-
mitted no more than 30 days after the 
date of the notice of proposed action. 

(b) Agency’s answer. An employing 
agency may also answer the notice of 
proposed action. The time limit for fil-
ing such an answer is 30 days from the 
date of the notice. In reaching a deci-
sion, OPM will consider any answer the 
agency makes. 

§ 731.304 Decision. 
The decision regarding the final suit-

ability action will be in writing, be 
dated, and inform the respondent of the 
reasons for the decision and that an 
unfavorable decision may be appealed 
in accordance with subpart E of this 
part. OPM will also notify the respond-
ent’s employing agency of its decision. 
If the decision requires removal, the 
employing agency must remove the ap-
pointee or employee from the rolls 
within 5 work days of receipt of OPM’s 
final decision. 

Subpart D—Agency Suitability 
Action Procedures 

§ 731.401 Scope. 
This subpart covers agency-initiated 

suitability actions against an applicant 
or appointee. 

§ 731.402 Notice of proposed action. 
(a) The agency must notify the appli-

cant or appointee (hereinafter, the 
‘‘respondent’’) in writing of the pro-

posed action, the charges against the 
respondent, and the availability for re-
view, upon request, of the materials re-
lied upon. The notice must set forth 
the specific reasons for the proposed 
action and state that the respondent 
has the right to answer the notice in 
writing. The notice must further in-
form the respondent of the time limit 
for the answer as well as the address to 
which such answer must be delivered. 

(b) The notice must inform the re-
spondent that he or she may be rep-
resented by a representative of the re-
spondent’s choice and that if the re-
spondent wishes to have such a rep-
resentative, the respondent must des-
ignate the representative in writing. 

(c) The agency must serve the notice 
of proposed action upon the respondent 
by mail or hand delivery no less than 
30 days prior to the effective date of 
the proposed action to the respondent’s 
last known residence or duty station. 

(d) If the respondent is employed in a 
position covered by this part on the 
date the notice is served, the respond-
ent is entitled to be retained in a pay 
status during the notice period. 

§ 731.403 Answer. 
A respondent may answer the 

charges in writing and furnish docu-
mentation and/or affidavits in support 
of the answer. To be timely, a written 
answer must be submitted no more 
than 30 days after the date of the no-
tice of proposed action. 

§ 731.404 Decision. 
The decision regarding the final ac-

tion must be in writing, be dated, and 
inform the respondent of the reasons 
for the decision and that an unfavor-
able decision may be appealed in ac-
cordance with subpart E of this part. If 
the decision requires removal, the em-
ploying agency must remove the ap-
pointee from the rolls within 5 work 
days of the agency’s decision. 

Subpart E—Appeal to the Merit 
Systems Protection Board 

§ 731.501 Appeal to the Merit Systems 
Protection Board. 

(a) Appeal to the Merit Systems Protec-
tion Board. When OPM or an agency 
acting under delegated authority under 
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