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Merit Systems Protection Board § 1201.56 

record of the hearing will be provided 
to a party. A party must send a request 
for a copy of a hearing tape recording 
or written transcript to the adjudi-
cating regional or field office, or to the 
Clerk of the Board, as appropriate. A 
request for a copy of a hearing tape re-
cording or written transcript sent by a 
non-party is controlled by the Board’s 
rules at 5 CFR part 1204 (Freedom of 
Information Act). Requests for hearing 
tape recordings or written transcripts 
under the Freedom of Information Act 
must be sent to the appropriate Re-
gional Director, the Chief Administra-
tive Judge of the appropriate MSPB 
Field Office, or to the Clerk of the 
Board at MSPB headquarters in Wash-
ington, DC. 

(c) Exceptions to payment of costs. A 
party may not have to pay for a hear-
ing tape recording or written tran-
script if he has a good reason to sup-
port a request for an exception. If a 
party believes he has a good reason and 
the request is made before the judge 
issues an initial decision, the party 
must send the request for an exception 
to the judge. If the request is made 
after the judge issues an initial deci-
sion, the request must be sent to the 
Clerk of the Board, who shall have au-
thority to grant or deny such requests. 
The party must clearly state the rea-
son for the request in an affidavit or 
sworn statement. 

(d) Corrections to written transcript. 
Corrections to the official written 
transcript may be made on motion by a 
party or on the judge’s own motion. 
Motions for corrections must be filed 
within 10 days after the receipt of a 
written transcript. Corrections of the 
official written transcript will be made 
only when substantive errors are found 
and only with the judge’s approval. 

(e) Official record. Exhibits, the offi-
cial hearing record, if a hearing is held, 
all papers filed, and all orders and deci-
sions of the judge and the Board, make 
up the official record of the case. 

[65 FR 19293, Apr. 11, 2000, as amended at 70 
FR 30608, May 27, 2005] 

§ 1201.55 Motions. 
(a) Form. All motions, except those 

made during a prehearing conference 
or a hearing, must be in writing. All 
motions must include a statement of 

the reasons supporting them. Written 
motions must be filed with the judge or 
the Board, as appropriate, and must be 
served upon all other parties in accord-
ance with § 1201.26(b)(2) of this part. A 
party filing a motion for extension of 
time, a motion for postponement of a 
hearing, or any other procedural mo-
tion must first contact the other party 
to determine whether there is any ob-
jection to the motion, and must state 
in the motion whether the other party 
has an objection. 

(b) Objection. Unless the judge pro-
vides otherwise, any objection to a 
written motion must be filed within 10 
days from the date of service of the 
motion. Judges, in their discretion, 
may grant or deny motions for exten-
sions of time to file pleadings without 
providing any opportunity to respond 
to the motions. 

(c) Motions for extension of time. Mo-
tions for extension of time will be 
granted only on a showing of good 
cause. 

(d) Motions for protective orders. A mo-
tion for an order under 5 U.S.C. 
1204(e)(1)(B) to protect a witness or 
other individual from harassment must 
be filed as early in the proceeding as 
practicable. The party seeking a pro-
tective order must include a concise 
statement of reasons justifying the mo-
tion, together with any relevant docu-
mentary evidence. An agency, other 
than the Office of Special Counsel, may 
not request such an order with respect 
to an investigation by the Special 
Counsel during the Special Counsel’s 
investigation. An order issued under 
this paragraph may be enforced in the 
same manner as provided under sub-
part F for Board final decisions and or-
ders. 

[54 FR 53504, Dec. 29, 1989, as amended at 62 
FR 17045, Apr. 9, 1997] 

§ 1201.56 Burden and degree of proof; 
affirmative defenses. 

(a) Burden and degree of proof—(1) 
Agency: Under 5 U.S.C. 7701(c)(1), and 
subject to the exceptions stated in 
paragraph (b) of this section, the agen-
cy action must be sustained if: 

(i) It is brought under 5 U.S.C. 4303 or 
5 U.S.C. 5335 and is supported by sub-
stantial evidence; or 
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