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§1203.16

§1203.16 Proceedings.

The Board has substantial discretion
in conducting a regulation review
under this part. It may conduct a re-
view on the basis of the pleadings
alone, or on the basis of the pleadings
along with any or all of the following:

(a) Additional written comments;

(b) Oral argument;

(c) Evidence presented at a hearing;
and/or

(d) Evidence gathered through any
other appropriate procedures that are
conducted in accordance with law.

ORDER OF THE BOARD

§1203.21 Final order of the Board.

(a) Invalid regulation. If the Board de-
termines that a regulation is invalid on
its face, in whole or in part, it will re-
quire any agency affected by the order
to stop complying with the regulation,
in whole or in part. In addition, it may
order other remedial action that it
finds necessary.

(b) Invalidly implemented regulation. If
the Board determines that a regulation
has been implemented invalidly, in
whole or in part, it will require af-
fected agencies to terminate the in-
valid implementation.

(c) Corrective action. The Board may
order corrective action necessary to
ensure compliance with its order. The
action it may order includes, but is not
limited to, the following:

(1) Cancellation of any personnel ac-
tion related to the prohibited personnel
practice;

(2) Rescission of any action related to
the cancelled personnel action;

(3) Removal of any reference, record,
or document within an employee’s offi-
cial personnel folder that is related to
the prohibited personnel practice;

(4) Award of back pay and benefits;

(5) Award of attorney fees;

(6) Other remedial measures to re-
verse the effects of a prohibited per-
sonnel practice; and

(7) The agency’s submission of a
verified report of its compliance with
the Board’s order.

§1203.22 Enforcement of order.

(a) Any party may ask the Board to
enforce a final order it has issued under
this part. The request may be made by
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filing a petition for enforcement with
the Office of the Clerk of the Board and
by serving a copy of the petition on
each party to the regulation review.
The request may be filed in electronic
form, provided the requirements of
§1201.14 are satisfied. The petition
must include specific reasons why the
petitioning party believes that there
has been a failure to comply with the
Board’s order.

(b) The Board will take all action
necessary to determine whether there
has been compliance with its final
order. If it determines that there has
been a failure to comply with the
order, it will take actions necessary to
obtain compliance.

(c) Where appropriate, the Board may
initiate the enforcement procedures de-
scribed in 5 CFR 1201.183(c).

[64 FR 23632, June 2, 1989, as amended at 68
FR 59864, Oct. 20, 2003; 69 FR 57631, Sept. 27,
2004]
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Subpart A—Purpose and Scope

§1204.1 Purpose.

This part implements the Freedom of
Information Act (FOIA), 5 U.S.C. 552,
as amended, by stating the procedures
to follow when requesting information



Merit Systems Protection Board

from the Board, and by stating the fees
that will be charged for that informa-
tion.

§1204.2 Scope.

(a) For the purpose of this part, the
term record and any other term used in
reference to information includes any
information that would be a Board
record subject to the requirements of 5
U.S.C. 552 when maintained by the
Board in any format including an elec-
tronic format. All written requests for
information that are not processed
under part 1205 of this chapter will be
processed under this part. The Board
may continue, without complying with
this part, to furnish the public with the
information it has furnished in the reg-
ular course of performing its official
duties, unless furnishing the informa-
tion would violate the Privacy Act of
1974, 5 U.S.C. 552a, or another law.

(b) When the subject of the record, or
the subject’s representative, requests a
record from a Privacy Act system of
records, as that term is defined by 5
U.S.C. 5b2a(a)(®), and the Board re-
trieves the record by the subject’s
name or other personal identifier, the
Board will handle the request under
the procedures and fees shown in part
1205 of this chapter. When a third party
requests access to those records, with-
out the written consent of the subject
of the record, the Board will handle the
request under this part.

(c) When a party to an appeal re-
quests a copy of a tape recording, video
tape, or transcript (if one has been pre-
pared) of a hearing that the Board or a
judge held under part 1201 or part 1209
of this chapter, the Board will handle
the request under §1201.53 of this chap-
ter. When someone other than a party
to the appeal makes this request, the
Board will handle the request under
this part.

(d) In accordance with 5 TU.S.C.
552(a)(2), the Board’s final opinions and
orders (including concurring and dis-
senting opinions), those statements of
policy and interpretations adopted by
the Board and that are not published in
the FEDERAL REGISTER, administrative
staff manuals and instructions to staff
that affect a member of the public, and
agency records processed and disclosed
in response to a FOIA request that the
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Board determines have been or are
likely to become the subject of addi-
tional requests for basically the same
records and a general index of those
records, are available for public review
and copying in the Board’s Head-
quarters’ Library, 1615 M Street, NW.,
Washington, DC 20419-0001, and on the
Board’s World Wide Web site at http:/
wWwWww.mspb.gov.

[64 FR 51039, Sept. 21, 1999, as amended at 65
FR 48885, Aug. 10, 2000]

Subpart B—Procedures for Obtain-
ing Records Under the Free-
dom of Information Act

§1204.11 Request for access to Board
records.

(a) Sending a request. A person may
request a Board record under this part
by writing to the office that has the
record. If the requester believes that
the records are located in a regional or
field office, the request must be sent to
that office. A list of the addresses of
the Board’s regional and field offices
are in appendix II of part 1201 of this
chapter and on the Board’s World Wide
Web site at http:/www.mspb.gov. Other
requests must be sent to the Clerk of
the Board, 1615 M Street, NW., Wash-
ington, DC 20419-0001. Requests sent
under this part must be clearly marked
“Freedom of Information Act Request”
on both the envelope and the request.

(b) Description. A request must de-
scribe the records wanted in enough de-
tail for Board employees to locate the
records with no more than a reasonable
effort. Wherever possible, a request
must include specific information
about each record, such as the date,
title or name, author, recipient, and
subject matter of the record. In addi-
tion, if the request asks for records on
cases decided by the Board, it must
show the title of the case, the MSPB
docket number, and the date of the de-
cision.

(c) Time limits and decisions. If a re-
quest is not properly labeled or is sent
to the wrong office, the time for proc-
essing the request will begin when the
proper office receives it. Requests to
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