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in the matter on the basis of an appear-
ance problem involving the same cir-
cumstances that have been considered 
by the agency designee. 

Example 1: The Deputy Director of Per-
sonnel for the Department of the Treasury 
and an attorney with the Department’s Of-
fice of General Counsel are general partners 
in a real estate partnership. The Deputy Di-
rector advises his supervisor, the Director of 
Personnel, of the relationship upon being as-
signed to a selection panel for a position for 
which his partner has applied. If selected, 
the partner would receive a substantial in-
crease in salary. The agency designee cannot 
authorize the Deputy Director to participate 
on the panel under the authority of this sec-
tion since the Deputy Director is prohibited 
by criminal statute, 18 U.S.C. 208(a), from 
participating in a particular matter affect-
ing the financial interest of a person who is 
his general partner. See § 2635.402. 

Example 2: A new employee of the Securi-
ties and Exchange Commission is assigned to 
an investigation of insider trading by the 
brokerage house where she had recently been 
employed. Because of the sensitivity of the 
investigation, the agency designee may be 
unable to conclude that the Government’s 
interest in the employee’s participation in 
the investigation outweighs the concern that 
a reasonable person may question the integ-
rity of the investigation, even though the 
employee has severed all financial ties with 
the company. Based on consideration of all 
relevant circumstances, the agency designee 
might determine, however, that it is in the 
interest of the Government for the employee 
to pass on a routine filing by the particular 
brokerage house. 

Example 3: An Internal Revenue Service 
employee involved in a long and complex tax 
audit is advised by her son that he has just 
accepted an entry-level management posi-
tion with a corporation whose taxes are the 
subject of the audit. Because the audit is es-
sentially complete and because the employee 
is the only one with an intimate knowledge 
of the case, the agency designee might deter-
mine, after considering all relevant cir-
cumstances, that it is in the Government’s 
interest for the employee to complete the 
audit, which is subject to additional levels of 
review. 

(e) Disqualification. Unless the em-
ployee is authorized to participate in 
the matter under paragraph (d) of this 
section, an employee shall not partici-
pate in a particular matter involving 
specific parties when he or the agency 
designee has concluded, in accordance 
with paragraph (a) or (c) of this sec-
tion, that the financial interest of a 
member of the employee’s household, 

or the role of a person with whom he 
has a covered relationship, is likely to 
raise a question in the mind of a rea-
sonable person about his impartiality. 
Disqualification is accomplished by not 
participating in the matter. 

(1) Notification. An employee who be-
comes aware of the need to disqualify 
himself from participation in a par-
ticular matter involving specific par-
ties to which he has been assigned 
should notify the person responsible for 
his assignment. An employee who is re-
sponsible for his own assignment 
should take whatever steps are nec-
essary to ensure that he does not par-
ticipate in the matter from which he is 
disqualified. Appropriate oral or writ-
ten notification of the employee’s dis-
qualification may be made to cowork-
ers by the employee or a supervisor to 
ensure that the employee is not in-
volved in a particular matter involving 
specific parties from which he is dis-
qualified. 

(2) Documentation. An employee need 
not file a written disqualification 
statement unless he is required by part 
2634 of this chapter to file written evi-
dence of compliance with an ethics 
agreement with the Office of Govern-
ment Ethics or is specifically asked by 
an agency ethics official or the person 
responsible for his assignment to file a 
written disqualification statement. 
However, an employee may elect to 
create a record of his actions by pro-
viding written notice to a supervisor or 
other appropriate official. 

(f) Relevant considerations. An em-
ployee’s reputation for honesty and in-
tegrity is not a relevant consideration 
for purposes of any determination re-
quired by this section. 

§ 2635.503 Extraordinary payments 
from former employers. 

(a) Disqualification requirement. Ex-
cept as provided in paragraph (c) of 
this section, an employee shall be dis-
qualified for two years from partici-
pating in any particular matter in 
which a former employer is a party or 
represents a party if he received an ex-
traordinary payment from that person 
prior to entering Government service. 
The two-year period of disqualification 
begins to run on the date that the ex-
traordinary payment is received. 
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Example 1: Following his confirmation 
hearings and one month before his scheduled 
swearing in, a nominee to the position of As-
sistant Secretary of a department received 
an extraordinary payment from his em-
ployer. For one year and 11 months after his 
swearing in, the Assistant Secretary may 
not participate in any particular matter to 
which his former employer is a party. 

Example 2: An employee received an ex-
traordinary payment from her former em-
ployer, a coal mine operator, prior to enter-
ing on duty with the Department of the Inte-
rior. For two years thereafter, she may not 
participate in a determination regarding her 
former employer’s obligation to reclaim a 
particular mining site, because her former 
employer is a party to the matter. However, 
she may help to draft reclamation legisla-
tion affecting all coal mining operations be-
cause this legislation does not involve any 
parties. 

(b) Definitions. For purposes of this 
section, the following definitions shall 
apply: 

(1) Extraordinary payment means any 
item, including cash or an investment 
interest, with a value in excess of 
$10,000, which is paid: 

(i) On the basis of a determination 
made after it became known to the 
former employer that the individual 
was being considered for or had accept-
ed a Government position; and 

(ii) Other than pursuant to the 
former employer’s established com-
pensation, partnership, or benefits pro-
gram. A compensation, partnership, or 
benefits program will be deemed an es-
tablished program if it is contained in 
bylaws, a contract or other written 
form, or if there is a history of similar 
payments made to others not entering 
into Federal service. 

Example 1: The vice president of a small 
corporation is nominated to be an ambas-
sador. In recognition of his service to the 
corporation, the board of directors votes to 
pay him $50,000 upon his confirmation in ad-
dition to the regular severance payment pro-
vided for by the corporate bylaws. The reg-
ular severance payment is not an extraor-
dinary payment. The gratuitous payment of 
$50,000 is an extraordinary payment, since 
the corporation had not made similar pay-
ments to other departing officers. 

(2) Former employer includes any per-
son which the employee served as an 
officer, director, trustee, general part-
ner, agent, attorney, consultant, con-
tractor or employee. 

(c) Waiver of disqualification. The dis-
qualification requirement of this sec-
tion may be waived based on a finding 
that the amount of the payment was 
not so substantial as to cause a reason-
able person to question the employee’s 
ability to act impartially in a matter 
in which the former employer is or rep-
resents a party. The waiver shall be in 
writing and may be given only by the 
head of the agency or, where the recipi-
ent of the payment is the head of the 
agency, by the President or his des-
ignee. Waiver authority may be dele-
gated by agency heads to any person 
who has been delegated authority to 
issue individual waivers under 18 U.S.C. 
208(b) for the employee who is the re-
cipient of the extraordinary payment. 

Subpart F—Seeking Other 
Employment 

§ 2635.601 Overview. 
This subpart contains a disqualifica-

tion requirement that applies to em-
ployees when seeking employment with 
persons whose financial interests would 
be directly and predictably affected by 
particular matters in which the em-
ployees participate personally and sub-
stantially. Specifically, it addresses 
the requirement of 18 U.S.C. 208(a) that 
an employee disqualify himself from 
participation in any particular matter 
that will have a direct and predictable 
effect on the financial interests of a 
person ‘‘with whom he is negotiating 
or has any arrangement concerning 
prospective employment.’’ See § 2635.402 
and § 2640.103 of this chapter. Beyond 
this statutory requirement, it also ad-
dresses the issues of lack of impar-
tiality that require disqualification 
from particular matters affecting the 
financial interests of a prospective em-
ployer when an employee’s actions in 
seeking employment fall short of ac-
tual employment negotiations. 

[57 FR 35042, Aug. 7, 1992, as amended at 64 
FR 13064, Mar. 17, 1999] 

§ 2635.602 Applicability and related 
considerations. 

To ensure that he does not violate 18 
U.S.C. 208(a) or the principles of ethical 
conduct contained in § 2635.101(b), an 
employee who is seeking employment 
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