
606 

5 CFR Ch. XVI (1–1–10 Edition) Pt. 2636 

Act and the Privacy Act (5 U.S.C. 552 
and 552a). 

(z) The prohibitions against disclo-
sure of classified information (18 U.S.C. 
798 and 50 U.S.C. 783(a)). 

(aa) The prohibition against disclo-
sure of proprietary information and 
certain other information of a con-
fidential nature (18 U.S.C. 1905). 

(bb) The prohibitions on disclosing 
and obtaining certain procurement in-
formation (41 U.S.C. 423(a) and (b)). 

(cc) The prohibition against unau-
thorized use of documents relating to 
claims from or by the Government (18 
U.S.C. 285). 

(dd) The prohibition against certain 
personnel practices (5 U.S.C. 2302). 

(ee) The prohibition against inter-
ference with civil service examinations 
(18 U.S.C. 1917). 

(ff) The restrictions on use of public 
funds for lobbying (18 U.S.C. 1913). 

(gg) The prohibition against partici-
pation in the appointment or pro-
motion of relatives (5 U.S.C. 3110). 

(hh) The prohibition against solicita-
tion or acceptance of anything of value 
to obtain public office for another (18 
U.S.C. 211). 

(ii) The prohibition against con-
spiracy to commit an offense against 
or to defraud the United States (18 
U.S.C. 371). 

(jj) The prohibition against embezzle-
ment or conversion of Government 
money or property (18 U.S.C. 641). 

(kk) The prohibition against failing 
to account for public money (18 U.S.C. 
643). 

(ll) The prohibition against embezzle-
ment of the money or property of an-
other person that is in the possession 
of an employee by reason of his em-
ployment (18 U.S.C. 654). 

[57 FR 35042, Aug. 7, 1992, as amended at 62 
FR 48748, Sept. 17, 1997; 64 FR 2422, Jan. 14, 
1999; 65 FR 69657, Nov. 20, 2000] 

PART 2636—LIMITATIONS ON OUT-
SIDE EARNED INCOME, EMPLOY-
MENT AND AFFILIATIONS FOR 
CERTAIN NONCAREER EMPLOY-
EES 

Subpart A—General Provisions 

Sec. 
2636.101 Purpose. 

2636.102 Definitions. 
2636.103 Advisory opinions. 
2636.104 Civil, disciplinary and other action. 

Subpart B [Reserved] 

Subpart C—Outside Earned Income Limita-
tion and Employment and Affiliation 
Restrictions Applicable to Certain Non-
career Employees 

2636.301 General standards. 
2636.302 Relationship to other laws and reg-

ulations. 
2636.303 Definitions. 
2636.304 The 15 percent limitation on out-

side earned income. 
2636.305 Compensation and other restric-

tions relating to professions involving a 
fiduciary relationship. 

2636.306 Compensation restriction applica-
ble to service as an officer or member of 
a board. 

2636.307 Requirement for advance authoriza-
tion to engage in teaching for compensa-
tion. 

AUTHORITY: 5 U.S.C. App. (Ethics in Gov-
ernment Act of 1978); Pub. L. 101–410, 104 
Stat. 890, 28 U.S.C. 2461 note (Federal Civil 
Penalties Inflation Adjustment Act of 1990), 
as amended by Sec. 31001, Pub. L. 104–134, 110 
Stat. 1321 (Debt Collection Improvement Act 
of 1996); E.O. 12674, 54 FR 15159, 3 CFR, 1989 
Comp., p. 215, as modified by E.O. 12731, 55 
FR 42547, 3 CFR, 1990 Comp., p. 306. 

SOURCE: 56 FR 1723, Jan. 17, 1991, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 2636.101 Purpose. 

This part is issued under authority of 
title VI of the Ethics Reform Act of 
1989 (Pub. L. 101–194, as amended), to 
implement the 15 percent outside 
earned income limitation at 5 U.S.C. 
app. 501(a) and the limitations at 5 
U.S.C. app. 502 on outside employment 
and affiliations, which are applicable 
to certain noncareer employees. 

[63 FR 43068, Aug. 12, 1998] 

§ 2636.102 Definitions. 
The definitions listed below are of 

general applicability to this part. Addi-
tional definitions of narrower applica-
bility appear in the subparts or sec-
tions of subparts to which they apply. 
For purposes of this part: 

(a) Agency ethics official refers to the 
designated agency ethics official and to 
any deputy ethics official described in 
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§ 2638.204 of this subchapter to whom 
authority to issue advisory opinions 
under § 2636.103 of this part has been 
delegated by the designated agency 
ethics official. 

(b) Designated agency ethics official re-
fers to the official described in § 2638.201 
of this subchapter. 

(c) Employee means any officer or em-
ployee of the executive branch, other 
than a special Government employee as 
defined in 18 U.S.C. 202. It includes offi-
cers but not enlisted members of the 
uniformed services as defined in 5 
U.S.C. 2101(3). It does not include the 
President or Vice President. 

(d) Executive branch includes each ex-
ecutive agency as defined in 5 U.S.C. 
105 and any other entity or administra-
tive unit in the executive branch. How-
ever, it does not include any agency 
that is defined by 5 U.S.C. app. 109(11) 
as within the legislative branch. 

(e) The terms he, his, and him include 
‘‘she,’’ ‘‘hers’’ and ‘‘her.’’ 

[56 FR 1723, Jan. 17, 1991, as amended at 63 
FR 43068, Aug. 12, 1998] 

§ 2636.103 Advisory opinions. 
(a) Request for an advisory opinion. (1) 

An employee may request an advisory 
opinion from an agency ethics official 
as to whether specific conduct which 
has not yet occurred would violate any 
provision contained in this part. 

(2) An advisory opinion may not be 
obtained for the purpose of establishing 
whether a noncareer employee who is 
subject to the restrictions in subpart C 
of this part may receive compensation 
for teaching. An advisory opinion 
issued under this section may not be 
substituted for the advance written ap-
proval required by § 2636.307 of this 
part. 

(3) The employee’s request for an ad-
visory opinion shall be submitted in 
writing, shall be dated and signed, and 
shall include all information reason-
ably available to the employee that is 
relevant to the inquiry. Where, in the 
opinion of the agency ethics official, 
complete information has not been pro-
vided, that official may request the 
employee to furnish additional infor-
mation necessary to issue an opinion. 

(b) Issuance of advisory opinion. As 
soon as practicable after receipt of all 
necessary information, the agency eth-

ics official shall issue a written opinion 
as to whether the conduct in issue 
would violate any provision contained 
in this part. Where conduct which 
would not violate this part would vio-
late another statute relating to con-
flicts of interest or applicable stand-
ards of conduct, the advisory opinion 
shall so state and shall caution the em-
ployee against engaging in the con-
duct. 

(1) For the purpose of issuing an advi-
sory opinion, the agency ethics official 
may request additional information 
from agency sources, including the re-
questing employee’s supervisor, and 
may rely upon the accuracy of infor-
mation furnished by the requester or 
any agency source unless he has reason 
to believe that the information is 
fraudulent, misleading or otherwise in-
correct. 

(2) A copy of the request and advisory 
opinion shall be retained for a period of 
6 years. 

(c) Good faith reliance on an advisory 
opinion. An employee who engages in 
conduct in good faith reliance upon an 
advisory opinion issued to him under 
this section shall not be subject to civil 
or disciplinary action for having vio-
lated this part. Where an employee en-
gages in conduct in good faith reliance 
upon an advisory opinion issued by an 
ethics official of his agency to another, 
neither the Office of Government Eth-
ics nor the employing agency shall ini-
tiate civil or disciplinary action under 
this part for conduct that is indistin-
guishable in all material aspects from 
the conduct described in the advisory 
opinion. However, an advisory opinion 
issued under this section shall not in-
sulate the employee from other civil or 
disciplinary action if his conduct vio-
lates any other laws, rule, regulation 
or lawful management policy or direc-
tive. Where an employee has actual 
knowledge or reason to believe that the 
opinion is based on fraudulent, mis-
leading, or otherwise incorrect infor-
mation, the employee’s reliance on the 
opinion will not be deemed to be in 
good faith. 

(d) Revision of an ethics opinion. Noth-
ing in this section prohibits an agency 
ethics official from revising an ethics 
opinion on a prospective basis where he 
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