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§ 9901.105 OPM coordination and ap-
proval. 

(a) The Secretary will coordinate 
with or request approval from OPM in 
advance, as applicable, regarding the 
proposed promulgation of certain im-
plementing issuances and certain other 
actions related to the ongoing oper-
ation of the NSPS where such actions 
could have a significant impact on 
other Federal agencies and the Federal 
civil service as a whole. Pre-decisional 
coordination under paragraph (b) of 
this section is intended as an internal 
DoD/OPM matter to recognize the Sec-
retary’s special authority to direct the 
operations of DoD pursuant to title 10, 
U.S. Code, as well as the Director’s in-
stitutional responsibility to oversee 
the Federal civil service system pursu-
ant to 5 U.S.C. chapter 11. Approval 
from OPM is required in certain cir-
cumstances, as provided in paragraph 
(c) of this section. 

(b) DoD will coordinate with OPM 
prior to— 

(1) Establishing or substantially re-
vising career groups, occupational pay 
schedules, and pay bands under 
§§ 9901.211 and 9901.212(a); 

(2) Establishing alternative or addi-
tional qualification standards for a 
particular occupational series, career 
group, occupational pay schedule, and/ 
or pay band under § 9901.212(d) that sig-
nificantly differ from Governmentwide 
standards; 

(3) Establishing alternative or addi-
tional occupational series for a par-
ticular career group or occupation 
under § 9901.221(b)(1) that differ from 
Governmentwide series and/or stand-
ards; 

(4) Establishing alternative or addi-
tional classification criteria for a par-
ticular career group or occupation 
under § 9901.221(b)(1) that differ from 
Governmentwide classification stand-
ards; 

(5) Establishing maximum rates of 
base salary under § 9901.312(a); 

(6) Establishing a higher adjusted sal-
ary rate cap for a designated category 
of positions under § 9901.312(d); 

(7) Approving waivers under 
§ 9901.313(a)(3) of the normally applica-
ble aggregate compensation limit; 

(8) Establishing and adjusting pay 
ranges for occupational pay schedules 

and pay bands under §§ 9901.321(a) and 
9901.322; 

(9) Determining targeted general sal-
ary increases under § 9901.323(a)(2); and 

(10) Establishing and adjusting tar-
geted local market supplements under 
§§ 9901.332(c) and 9901.333(b). 

(c) The Secretary will request ap-
proval from the Director prior to— 

(1) Establishing policies regarding 
the student loan repayment program 
under § 9901.303(c) that differ from Gov-
ernmentwide policies with respect to 
repayment amounts and service com-
mitments; 

(2) Approving waivers of normally ap-
plicable premium pay limitations, as 
authorized under § 9901.362(a)(2); 

(3) Determining pay bands for which 
an FLSA-exempt employee is paid 
overtime at an hourly rate equal to the 
employee’s adjusted base salary hourly 
rate, as authorized under 
§ 9901.362(b)(6)(i); and 

(4) Establishing new hazardous duty 
pay categories under § 9901.362(i)(3). 

(d) When a matter requiring OPM co-
ordination is submitted to the Sec-
retary for decision, the Director will be 
provided an opportunity, as part of the 
Department’s normal coordination 
process, to review and comment on the 
recommendations and officially concur 
or nonconcur with all or part of them. 
The Secretary will take the Director’s 
comments and concurrence/nonconcur-
rence into account, advise the Director 
of his or her determination, and pro-
vide the Director with reasonable ad-
vance notice of the effective date of the 
matter. Thereafter, the Secretary and 
the Director may take such action as 
they deem appropriate, consistent with 
their respective statutory authorities 
and responsibilities. 

(e) The Secretary and the Director 
fully expect their staffs to work closely 
together on the matters specified in 
this section, before such matters are 
submitted for official OPM coordina-
tion or approval and DoD decision, so 
as to maximize the opportunity for 
consensus and agreement before an 
issue is so submitted. 

§ 9901.106 Relationship to other provi-
sions. 

(a)(1) The provisions of title 5, U.S. 
Code, are waived, modified, or replaced 
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to the extent authorized by 5 U.S.C. 
9902 to conform to the provisions of 
this part. 

(2) This part must be interpreted in a 
way that recognizes the critical na-
tional security mission of the Depart-
ment, and each provision of this part 
must be construed to promote the 
swift, flexible, effective day-to-day ac-
complishment of this mission, as de-
fined by the Secretary. 

(b)(1) For the purpose of applying 
other provisions of law or Government-
wide regulations that reference provi-
sions under chapters 43, 51, 53, and 55 
(subchapter V only), of title 5, U.S. 
Code, the referenced provisions are not 
waived but are modified consistent 
with the corresponding regulations in 
this part, except as otherwise provided 
in this part (including paragraph (c) of 
this section) or in implementing 
issuances. 

(2) If another provision of law or Gov-
ernmentwide regulations require cov-
erage under one of the chapters modi-
fied or waived under this part (i.e., 
chapters 43, 51, 53, and 55 (subchapter V 
only) of title 5, U.S. Code), DoD em-
ployees are deemed to be covered by 
the applicable chapter notwithstanding 
coverage under a system established 
under this part. Selected examples of 
provisions that continue to apply to 
any DoD employees (notwithstanding 
coverage under subparts B through D of 
this part) include, but are not limited 
to, the following: 

(i) Foreign language awards for law 
enforcement officers under 5 U.S.C. 4521 
through 4523; 

(ii) Pay for firefighters under 5 U.S.C. 
5545b; and 

(iii) Recruitment, relocation, and re-
tention payments under 5 U.S.C. 5753 
through 5754. 

(c)(1) Law enforcement officer special 
base rates under section 403 of the Fed-
eral Employees Pay Comparability Act 
of 1990 (section 529 of Pub. L. 101–509) do 
not apply to employees who are cov-
ered by an NSPS classification and pay 
system established under subparts B 
and C of this part. 

(2) Physicians’ comparability allow-
ances under 5 U.S.C. 5948 do not apply 
to employees covered by an NSPS clas-
sification and pay system established 
under subparts B and C of this part. 

(d) Nothing in this part waives, modi-
fies or otherwise affects the employ-
ment discrimination laws that the 
Equal Employment Opportunity Com-
mission (EEOC) enforces under 42 
U.S.C. 2000e et seq., 29 U.S.C. 621 et seq., 
29 U.S.C. 791 et seq., and 29 U.S.C. 206(d). 

§ 9901.107 Program evaluation. 

The Secretary will evaluate the regu-
lations in this part and their imple-
mentation. 

Subpart B—Classification 

GENERAL 

§ 9901.201 Purpose. 

(a) This subpart establishes a classi-
fication structure and rules for covered 
DoD employees and positions to re-
place the classification structure and 
rules in 5 U.S.C. chapter 51, in accord-
ance with the merit system principle 
that equal pay should be provided for 
work of equal value, with appropriate 
consideration of both national and 
local rates paid by employers in the 
private sector, and with appropriate in-
centives and recognition provided for 
excellence in performance. 

(b) The basis for determining the ap-
propriate classification under NSPS is 
the primary duties and responsibilities 
of the position, level of difficulty, oc-
cupational qualifications, competency 
requirements, mission of the organiza-
tion, and relationship of the position to 
other positions or organizational lev-
els. 

(c) Any classification system pre-
scribed under this subpart will be es-
tablished in conjunction with the pay 
system described in subpart C of this 
part. 

§ 9901.202 Coverage. 

(a) This subpart applies to eligible 
DoD employees and positions listed in 
paragraph (b) of this section, subject to 
a determination by the Secretary 
under § 9901.102(b) or (f). 

(b) The following employees of, or po-
sitions in, DoD organizational and 
functional units are eligible for cov-
erage under this subpart: 
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