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Subpart A—Introduction and
General Provisions

§17.1 Purpose of regulations.

(a) The regulations in this part im-
plement the Endangered Species Act of
1973, 87 Stat. 884, 16 U.S.C. 15631-1543, ex-
cept for those provisions in the Act
concerning the Convention on Inter-
national Trade in Endangered Species
of Wild Fauna and Flora, for which reg-
ulations are provided in part 23 of this
subchapter.

(b) The regulations identify those
species of wildlife and plants deter-
mined by the Director to be endangered
or threatened with extinction under
section 4(a) of the Act and also carry
over the species and subspecies of wild-
life designated as endangered under the
Endangered Species Conservation Act
of 1969 (83 Stat. 275, 16 U.S.C. 668cc-1 to
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6) which are deemed endangered species
under section 4(c)(3) of the Act.

[40 FR 44415, Sept. 26, 1975, as amended at 42
FR 10465, Feb. 22, 1977]

§17.2 Scope of regulations.

(a) The regulations of this part apply
only to endangered and threatened
wildlife and plants.

(b) By agreement between the Serv-
ice and the National Marine Fisheries
Service, the jurisdiction of the Depart-
ment of Commerce has been specifi-
cally defined to include certain species,
while jurisdiction is shared in regard to
certain other species. Such species are
footnoted in subpart B of this part, and
reference is given to special rules of
the National Marine Fisheries Service
for those species.

(c) The provisions in this part are in
addition to, and are not in lieu of,
other regulations of this subchapter B
which may require a permit or pre-
scribe additional restrictions or condi-
tions for the importation, exportation,
and interstate transportation of wild-
life.

(d) The examples used in this part are
provided solely for the convenience of
the public, and to explain the intent
and meaning of the regulation to which
they refer. They have no legal signifi-
cance.

(e) Certain of the wildlife and plants
listed in §§17.11 and 17.12 as endangered
or threatened are included in Appendix
I, IT or III to the Convention on Inter-
national Trade in Endangered Species
of Wild Fauna and Flora. The importa-
tion, exportation and reexportation of
such species are subject to additional
regulations provided in part 23 of this
subchapter.

[40 FR 44415, Sept. 26, 1975, as amended at 42
FR 10465, Feb. 22, 1977]

§17.3 Definitions.

In addition to the definitions con-
tained in part 10 of this subchapter,
and unless the context otherwise re-
quires, in this part 17:

Act means the Endangered Species
Act of 1973 (16 U.S.C. 1531-1543; 87 Stat.
884);

Adequately covered means, with re-
spect to species listed pursuant to sec-
tion 4 of the ESA, that a proposed con-
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servation plan has satisfied the permit
issuance criteria under section
10(a)(2)(B) of the ESA for the species
covered by the plan, and, with respect
to unlisted species, that a proposed
conservation plan has satisfied the per-
mit issuance criteria under section
10(a)(2)(B) of the ESA that would other-
wise apply if the unlisted species cov-
ered by the plan were actually listed.
For the Services to cover a species
under a conservation plan, it must be
listed on the section 10(a)(1)(B) permit.

Alaskan Native means a person de-
fined in the Alaska Native Claims Set-
tlement Act (43 U.S.C. 1603(b) (85 Stat.
588)) as a citizen of the United States
who is of one-fourth degree or more
Alaska Indian (including Tsimshian In-
dians enrolled or not enrolled in the
Metlaktla Indian Community), Es-
kimo, or Aleut blood, or combination
thereof. The term includes any Native,
as so defined, either or both of whose
adoptive parents are not Natives. It
also includes, in the absence of proof of
a minimum blood quantum, any citizen
of the United States who is regarded as
an Alaska Native by the Native village
or town of which he claims to be a
member and whose father or mother is
(or, if deceased, was) regarded as Na-
tive by any Native village or Native
town. Any citizen enrolled by the Sec-
retary pursuant to section 5 of the
Alaska Native Claims Settlement Act
shall be conclusively presumed to be an
Alaskan Native for purposes of this
part;

Authentic native articles of handicrafts
and clothing means items made by an
Indian, Aleut, or Eskimo that are com-
posed wholly or in some significant re-
spect of natural materials and are sig-
nificantly altered from their natural
form and are produced, decorated, or
fashioned in the exercise of traditional
native handicrafts without the use of
pantographs, multiple carvers, or simi-
lar mass-copying devices. Improved
methods of production utilizing mod-
ern implements such as sewing ma-
chines or modern techniques at a tan-
nery registered pursuant to §18.23(c) of
this subchapter (in the case of marine
mammals) may be used as long as no
large-scale mass production industry
results. Traditional native handicrafts
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include, but are not limited to, weav-
ing, carving, stitching, sewing, lacing,
beading, drawing, and painting. The
formation of traditional native groups,
such as cooperatives, is permitted as
long as no large-scale mass production
results;

Bred in captivity or captive-bred refers
to wildlife, including eggs, born or oth-
erwise produced in captivity from par-
ents that mated or otherwise trans-
ferred gametes in captivity, if repro-
duction is sexual, or from parents that
were in captivity when development of
the progeny began, if development is
asexual.

Captivity means that living wildlife is
held in a controlled environment that
is intensively manipulated by man for
the purpose of producing wildlife of the
selected species, and that has bound-
aries designed to prevent animal, eggs
or gametes of the selected species from
entering or leaving the controlled envi-
ronment. General characteristics of
captivity may include but are not lim-
ited to artificial housing, waste re-

moval, health care, protection from
predators, and artificially supplied
food.

Changed circumstances means changes
in circumstances affecting a species or
geographic area covered by a conserva-
tion plan or agreement that can rea-
sonably be anticipated by plan or
agreement developers and the Service
and that can be planned for (e.g., the
listing of new species, or a fire or other
natural catastrophic event in areas
prone to such events).

Conservation plan means the plan re-
quired by section 10(a)(2)(A) of the ESA
that an applicant must submit when
applying for an incidental take permit.
Conservation plans also are known as
‘“‘habitat conservation plans” or
“HCPs.”

Conserved habitat areas means areas
explicitly designated for habitat res-
toration, acquisition, protection, or
other conservation purposes under a
conservation plan.

Convention means the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora, TIAS
8249.

Enhance the propagation or survival,
when used in reference to wildlife in
captivity, includes but is not limited to
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the following activities when it can be
shown that such activities would not
be detrimental to the survival of wild
or captive populations of the affected
species:

(a) Provision of health care, manage-
ment of populations by culling, contra-
ception, euthanasia, grouping or han-
dling of wildlife to control survivorship
and reproduction, and similar normal
practices of animal husbandry needed
to maintain captive populations that
are self-sustaining and that possess as
much genetic vitality as possible;

(b) Accumulation and holding of liv-
ing wildlife that is not immediately
needed or suitable for propagative or
scientific purposes, and the transfer of
such wildlife between persons in order
to relieve crowding or other problems
hindering the propagation or survival
of the captive population at the loca-
tion from which the wildlife would be
removed; and

(c) Exhibition of living wildlife in a
manner designed to educate the public
about the ecological role and conserva-
tion needs of the affected species.

Endangered means a species of wild-
life listed in §17.11 or a species of plant
listed in §17.12 and designated as en-
dangered.

Harass in the definition of ‘“‘take” in
the Act means an intentional or neg-
ligent act or omission which creates
the likelihood of injury to wildlife by
annoying it to such an extent as to sig-
nificantly disrupt normal behavioral
patterns which include, but are not
limited to, breeding, feeding, or shel-
tering. This definition, when applied to
captive wildlife, does not include gen-
erally accepted:

(1) Animal husbandry practices that
meet or exceed the minimum standards
for facilities and care under the Animal
Welfare Act,

(2) Breeding procedures, or

(3) Provisions of veterinary care for
confining, tranquilizing, or anes-
thetizing, when such practices, proce-
dures, or provisions are not likely to
result in injury to the wildlife.

Harm in the definition of ‘‘take’ in
the Act means an act which actually
kills or injures wildlife. Such act may
include significant habitat modifica-
tion or degradation where it actually
kills or injures wildlife by significantly
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impairing essential behavioral pat-
terns, including breeding, feeding or
sheltering.

Incidental taking means any taking
otherwise prohibited, if such taking is
incidental to, and not the purpose of,
the carrying out of an otherwise lawful
activity.

Industry or trade in the definition of
“‘commercial activity’” in the Act
means the actual or intended transfer
of wildlife or plants from one person to
another person in the pursuit of gain or
profit;

Native village or town means any com-
munity, association, tribe, clan or
group;

Operating conservation program means
those conservation management activi-
ties which are expressly agreed upon
and described in a conservation plan or
its Implementing Agreement, if any,
and which are to be undertaken for the
affected species when implementing an
approved conservation plan, including
measures to respond to changed cir-
cumstances.

Population means a group of fish or
wildlife in the same taxon below the
subspecific level, in common spatial ar-
rangement that interbreed when ma-
ture;

Properly implemented conservation plan
means any conservation plan, Imple-
menting Agreement and permit whose
commitments and provisions have been
or are being fully implemented by the
permittee.

Property owner with respect to agree-
ments outlined under  §§17.22(c),
17.22(d), 17.32(c), and 17.32(d) means a
person with a fee simple, leasehold, or
other property interest (including own-
ers of water or other natural re-
sources), or any other entity that may
have a property interest, sufficient to
carry out the proposed management
activities, subject to applicable State
law, on non-Federal land.

Specimen means any animal or plant,
or any part, product, egg, seed or root
of any animal or plant;

Subsistence means the use of endan-
gered or threatened wildlife for food,
clothing, shelter, heating, transpor-
tation and other uses necessary to
maintain the life of the taker of the
wildlife, or those who depend upon the
taker to provide them with such sub-
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sistence, and includes selling any edi-
ble portions of such wildlife in native
villages and towns in Alaska for native
consumption within native villages and
towns;

Threatened means a species of wildlife
listed in §17.11 or plant listed in §17.12
and designated as threatened.

Unforeseen circumstances means
changes in circumstances affecting a
species or geographic area covered by a
conservation plan or agreement that
could not reasonably have been antici-
pated by plan or agreement developers
and the Service at the time of the con-
servation plan’s or agreement’s nego-
tiation and development, and that re-
sult in a substantial and adverse
change in the status of the covered spe-
cies.

Wasteful manner means any taking or
method of taking which is likely to re-
sult in the Kkilling or injury of endan-
gered or threatened wildlife beyond
those needed for subsistence purposes,
or which results in the waste of a sub-
stantial portion of the wildlife, and in-
cludes without limitation the employ-
ment of a method of taking which is
not likely to assure the capture or kill-
ing of the wildlife, or which is not im-
mediately followed by a reasonable ef-
fort to retrieve the wildlife.

[40 FR 44415, Sept. 26, 1975, as amended at 42
FR 28056, June 1, 1977; 44 FR 54006, Sept. 17,
1979; 46 FR 54750, Nov. 4, 1981; 47 FR 31387,
July 20, 1982; 50 FR 39687, Sept. 30, 1985; 63 FR
8870, Feb. 23, 1998; 63 FR 48639, Sept. 11, 1998;
69 FR 24092, May 3, 2004; 71 FR 46870, Aug. 15,
2006]

§17.4 Pre-Act wildlife.

(a) The prohibitions defined in sub-
parts C and D of this part 17 shall not
apply to any activity involving endan-
gered or threatened wildlife which was
held in captivity or in a controlled en-
vironment on December 28, 1973: Pro-
vided,

(1) That the purposes of such holding
were not contrary to the purposes of
the Act; and

(2) That the wildlife was not held in
the course of a commercial activity.

Example 1. On January 25, 1974, a tourist
buys a stuffed hawksbill turtle (an endan-
gered species listed since June, 1970), in a
foreign country. On December 28, 1973, the
stuffed turtle had been on display for sale.
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The tourist imports the stuffed turtle into
the United States on January 26, 1974. This is
a violation of the Act since the stuffed turtle
was held for commercial purposes on Decem-
ber 28, 1973.

Example 2. On December 27, 1973 (or ear-
lier), a tourist buys a leopard skin coat (the
leopard has been listed as endangered since
March 1972) for his wife in a foreign country.
On January 5, he imports it into the United
States. He has not committed a violation
since on December 28, 1973, he was the owner
of the coat, for personal purposes, and the
chain of commerce had ended with the sale
on the 27th. Even if he did not finish paying
for the coat for another year, as long as he
had possession of it, and he was not going to
resell it, but was using it for personal pur-
poses, the Act does not apply to that coat.

Example 3. On or before December 28, 1973,
a hunter kills a leopard legally in Africa. He
has the leopard mounted and imports it into
the United States in March 1974. The impor-
tation is not subject to the Act. The hunter
has not engaged in a commercial activity,
even though he bought the services of a
guide, outfitters, and a taxidermist to help
him take, preserve, and import the leopard.
This applies even if the trophy was in the
possession of the taxidermist on December
28, 1973.

Example 4. On January 15, 1974, a hunter
kills a leopard legally in Africa. He has the
leopard mounted and imports it into the
United States in June 1974. This importation
is a violation of the Act since the leopard
was not in captivity or a controlled environ-
ment on December 28, 1973.

(b) Service officers or Customs offi-
cers may refuse to clear endangered or
threatened wildlife for importation
into or exportation from the United
States, pursuant to §14.53 of this sub-
chapter, until the importer or exporter
can demonstrate that the exemption
referred to in this section applies. Ex-
empt status may be established by any
sufficient evidence, including an affi-
davit containing the following:

(1) The affiant’s name and address;

(2) Identification of the affiant;

(3) Identification of the endangered
or threatened wildlife which is the sub-
ject of the affidavit;

(4) A statement by the affiant that to
the best of his knowledge and belief,
the endangered or threatened wildlife
which is the subject of the affidavit
was in captivity or in a controlled en-
vironment on December 28, 1973, and
was not being held for purposes con-
trary to the Act or in the course of a
commercial activity;
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(5) A statement by the affiant in the
following language:

The foregoing is principally based on the
attached exhibits which, to the best of my
knowledge and belief, are complete, true and
correct. I understand that this affidavit is
being submitted for the purpose of inducing
the Federal Government to recognize an ex-
empt status regarding (insert description of
wildlife), under the Endangered Species Act
of 1973 (16 U.S.C. 1531-1543), and regulations
promulgated thereunder, and that any false
statements may subject me to the criminal
penalties of 18 U.S.C. 1001.

(6) As an attachment, records or
other available evidence to show:

(i) That the wildlife in question was
being held in captivity or in a con-
trolled environment on December 28,
1973;

(ii) The purpose for which the wild-
life was being held; and

(iii) The nature of such holding (to
establish that no commercial activity
was involved).

(c) This section applies only to wild-
life born on or prior to December 28,
1973. It does not apply to the progeny of
any such wildlife born after December
28, 1973.

§17.5 Alaska natives.

(a) The provisions of subpart C of this
part relating to the importation or the
taking of endangered wildlife, and any
provision of subpart D of this part re-
lating to the importation or the taking
of threatened wildlife, shall not apply
to:

(1) Any Indian, Aleut, or Eskimo who
is an Alaskan native and who resides in
Alaska; or

(2) Any non-native permanent resi-
dent of an Alaskan native village who
is primarily dependent upon the taking
of wildlife for consumption or for the
creation and sale of authentic native
articles of handicrafts and clothing:

If the taking is primarily for subsist-
ence purposes, and is not accomplished
in a wasteful manner.

(b) Edible portions of endangered or
threatened wildlife taken or imported
pursuant to paragraph (a) of this sec-
tion may be sold in native villages or
towns in Alaska for native consump-
tion within native villages and towns
in Alaska.
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(c) Non-edible by-products of endan-
gered or threatened wildlife taken or
imported pursuant to paragraph (a) of
this section may be sold in interstate
commerce when made into authentic
native articles of handicrafts and
clothing.

§17.6 State cooperative agreements.
[Reserved]

§17.7 Raptor exemption.

(a) The prohibitions found in §§17.21
and 17.31 do not apply to any raptor [a
live migratory bird of the Order
Falconiformes or the Order Strigiformes,
other than a bald eagle (Haliaeetus
leucocephalus) or a golden eagle (Aquila
chrysaetos)] legally held in captivity or
in a controlled environment on Novem-
ber 10, 1978, or to any of its progeny,
which is:

(1) Possessed and banded in compli-
ance with the terms of a valid permit
issued under part 21 of this chapter;
and

(2) Identified in the earliest applica-
ble annual report required to be filed
by a permittee under part 21 of this
chapter as in a permittee’s possession
on November 10, 1978, or as the progeny
of such a raptor.

(b) This section does not apply to any
raptor intentionally returned to the
wild.

[48 FR 31607, July 8, 1983]

§17.8 Import exemption for threat-
ened, CITES Appendix-II wildlife.

(a) Except as provided in a special
rule in §§17.40 through 17.48 or in para-
graph (b) of this section, all provisions
of §§17.31 and 17.32 apply to any speci-
men of a threatened species of wildlife
that is listed in Appendix II of the Con-
vention.

(b) Import. Except as provided in a
special rule in §§17.40 through 17.48,
any live or dead specimen of a fish and
wildlife species listed as threatened
under this part may be imported with-
out a threatened species permit under
§17.32 provided all of the following con-
ditions are met:

(1) The specimen was not acquired in
foreign commerce or imported in the
course of a commercial activity;

(2) The species is listed in Appendix
IT of the Convention.
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(3) The specimen is imported and sub-
sequently used in accordance with the
requirements of part 23 of this sub-
chapter, except as provided in para-
graph (b)(4) of this section.

(4) Personal and household effects
(see §23.5) must be accompanied by a
CITES document.

(5) At the time of import, the im-
porter must provide to the FWS docu-
mentation that shows the specimen
was not acquired in foreign commerce
in the course of a commercial activity.

(6) All applicable requirements of
part 14 of this subchapter are satisfied.

[72 FR 48446, Aug. 23, 2007]

§17.9 Permit applications and infor-
mation collection requirements.

(a) Address permit applications for
activities affecting species listed under
the Endangered Species Act, as amend-
ed, as follows:

(1) Address activities affecting en-
dangered and threatened species that
are native to the United States to the
Regional Director for the Region in
which the activity is to take place.
You can find addresses for the Regional
Directors in 50 CFR 2.2. Send applica-
tions for interstate commerce in native
endangered and threatened species to
the Regional Director with lead respon-
sibility for the species. To determine
the appropriate region, call the nearest
Regional Office:

Region 1 (Portland, OR): 503-231-6241
Region 2 (Albuquerque, NM): 505-248-6920
Region 3 (Twin Cities, MN): 612-713-5343
Region 4 (Atlanta, GA): 404-679-7313

Region 5 (Hadley, MA): 413-253-8628

Region 6 (Denver, CO): 303-236-8155, ext 263
Region 7 (Anchorage, AK): 907-786-3620
Headquarters (Washington, DC): 703-358-2106

(2) Submit permit applications for
activities affecting native endangered
and threatened species in international
movement or commerce, and all activi-
ties affecting nonnative endangered
and threatened species to the Director,
U.S. Fish and Wildlife Service, (Atten-
tion Office of Management Authority),
4401 N. Fairfax Drive, Room 700, Ar-
lington, VA 22203.

(b) The Office of Management and
Budget approved the information col-
lection requirements contained in this
part 17 under 44 U.S.C. 3507 and as-
signed OMB Control Numbers 1018-0093



U.S. Fish and Wildlife Serv., Interior

and 1018-0094. The Service may not con-
duct or sponsor, and you are not re-
quired to respond to, a collection of in-
formation unless it displays a cur-
rently valid OMB control number. We
are collecting this information to pro-
vide information necessary to evaluate
permit applications. We will use this
information to review permit applica-
tions and make decisions, according to
criteria established in various Federal
wildlife conservation statutes and reg-
ulations, on the issuance, suspension,
revocation, or denial of permits. You
must respond to obtain or retain a per-
mit. We estimate the public reporting
burden for these reporting require-
ments to vary from 2 to 2% hours per
response, including time for reviewing
instructions, gathering and maintain-
ing data, and completing and reviewing
the forms. Direct comments regarding
the burden estimate or any other as-
pect of these reporting requirements to
the Service Information Collection
Control Officer, MS-222 ARLSQ, U.S.
Fish and Wildlife Service, Washington,
DC 20240, or the Office of Management
and Budget, Paperwork Reduction
Project (1018-0093/0094), Washington, DC
20603.

[63 FR 52635, Oct. 1, 1998. Redesignated at 72
FR 48446, Aug. 23, 2007]

Subpart B—Lists

§17.11 Endangered
wildlife.

(a) The list in this section contains
the names of all species of wildlife
which have been determined by the
Services to be Endangered or Threat-
ened. It also contains the names of spe-
cies of wildlife treated as Endangered
or Threatened because they are suffi-
ciently similar in appearance to En-
dangered or Threatened species (see
§17.50 et seq.).

(b) The columns entitled ‘‘Common
Name,” “Scientific Name,” and
“Vertebrate Population Where Endan-
gered or Threatened’’ define the species
of wildlife within the meaning of the
Act. Thus, differently classified geo-
graphic populations of the same
vertebrate subspecies or species shall
be identified by their differing geo-
graphic boundaries, even though the
other two columns are identical. The

and threatened
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term ‘“‘Entire’”” means that all popu-
lations throughout the present range of
a vertebrate species are listed. Al-
though common names are included,
they cannot be relied upon for identi-
fication of any specimen, since they
may vary greatly in local usage. The
Services shall use the most recently
accepted scientific name. In cases in
which confusion might arise, a syn-
onym(s) will be provided in paren-
theses. The Services shall rely to the
extent practicable on the International
Code of Zoological Nomenclature.

(c) In the “Status’” column the fol-
lowing symbols are used: “E” for En-
dangered, “T”’ for Threatened, and “E
[or T] (S/A)” for similarity of appear-
ance species.

(d) The other data in the list are non-
regulatory in nature and are provided
for the information of the reader. In
the annual revision and compilation of
this title, the following information
may be amended without public notice:
the spelling of species’ names, histor-
ical range, footnotes, references to cer-
tain other applicable portions of this
title, synonyms, and more current
names. In any of these revised entries,
neither the species, as defined in para-
graph (b) of this section, nor its status
may be changed without following the
procedures of part 424 of this title.

(e) The ‘“‘historic range’ indicates the
known general distribution of the spe-
cies or subspecies as reported in the
current scientific literature. The
present distribution may be greatly re-
duced from this historic range. This
column does not imply any limitation
on the application of the prohibitions
in the Act or implementing rules. Such
prohibitions apply to all individuals of
the species, wherever found.

(f)(1) A footnote to the FEDERAL REG-
ISTER publication(s) listing or reclassi-
fying a species is indicated under the
column ‘“When listed.”” Footnote num-
bers to §§17.11 and 17.12 are in the same
numerical sequence, since plants and
animals may be listed in the same FED-
ERAL REGISTER document. That docu-
ment, at least since 1973, includes a
statement indicating the basis for the
listing, as well as the effective date(s)
of said listing.



§17.11

(2) The ‘““‘Special rules” and ‘‘Critical
habitat” columns provide a cross ref-
erence to other sections in parts 17, 222,
226, or 227. The ‘‘Special rules’ column
will also be used to cite the special
rules that describe experimental popu-
lations and determine if they are essen-
tial or nonessential. Separate listing
will be made for experimental popu-
lations, and the status column will in-
clude the following symbols: “XE’ for
an essential experimental population
and “XN” for a nonessential experi-
mental population. The term ‘“NA”
(not applicable) appearing in either of
these two columns indicates that there
are no special rules and/or critical
habitat for that particular species.
However, all other appropriate rules in
parts 17, 217 through 227, and 402 still
apply to that species. In addition, there
may be other rules in this title that re-
late to such wildlife, e.g., port-of-entry
requirements. It is not intended that
the references in the ‘‘Special rules”
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column list all the regulations of the
two Services which might apply to the
species or to the regulations of other
Federal agencies or State or local gov-
ernments.

(g) The listing of a particular taxon
includes all lower taxonomic units. For
example, the genus Hylobates (gibbons)
is listed as Endangered throughout its
entire range (China, India, and SE
Asia); consequently, all species, sub-
species, and populations of that genus
are considered listed as Endangered for
the purposes of the Act. In 1978 (43 FR
6230-6233) the species Haliaeetus
leucocephalus (bald eagle) was listed as
Threatened in “USA (WA, OR, MN, WI,
MI)”’ rather than its entire population;
thus, all individuals of the bald eagle
found in those five States are consid-
ered listed as Threatened for the pur-
poses of the Act.

(h) The ‘List of Endangered and
Threatened Wildlife”’ is provided below:
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334—53 FR 38453; September 30, 1988.
336—53 FR 38460; September 30, 1988.
337—53 FR 38465; September 30, 1988.
338—53 FR 38469; September 30, 1988.
340—53 FR 43889; October 31, 1988.
342—53 FR 45865; November 14, 1988.
3456—54 FR 8341; February 28, 1989.
348—54 FR 15208; April 17, 1989.
349—54 FR 20602; May 12, 1989.
350—54 FR 22906; May 30, 1989.
351—54 FR 29655; July 13, 1989.
357—5b4 FR 32331; August 4, 1989.
358—54 FR 34468; August 18, 1989.
359—54 FR 34472; August 18, 1989.
361—54 FR 35311; August 24, 1989.
364—54 FR 38951; September 21, 1989.
3656—54 FR 39849; September 28, 1989.
366—54 FR 39853; September 28, 1989.
369—54 FR 40112; September 29, 1989.
370—54 FR 41453; October 10, 1989.
371—54 FR 43969; October 30, 1989.
372—54 FR 47861; November 17, 1989.
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376—55 FR 9136; March 12, 1990.
377—55 FR 9451; March 14, 1990.
378—55 FR 12191; April 2, 1990.
382—55 FR 12801; April 5, 1990.
383—55 FR 12832; April 6, 1990.
384—55 FR 13488; April 10, 1990.
387—55 FR 18845; May 4, 1990.
388—55 FR 21153; May 22, 1990.
390—55 FR 25591; June 21, 1990.
391—55 FR 25595; June 21, 1990.
393—55 FR 26194; June 26, 1990.
394—55 FR 28213; July 10, 1990.
396—55 FR 32094; August 7, 1990.
399—55 FR 36647; September 6, 1990.
400—55 FR 39416; September 27, 1990.
401—55 FR 39860; September 28, 1990.
404—55 FR 39872; September 28, 1990.
405—55 FR 42966; October 25, 1990.
407—55 FR 49623; November 30, 1990.
408—55 FR 50006; December 4, 1990.
410—55 FR 51112; December 12, 1990.
41155 FR 53160; December 27, 1990.
412—56 FR 800; January 9, 1991.
415—56 FR 1459; January 14, 1991.
416—56 FR 1463; January 14, 1991.
417—56 FR 1463; January 14, 1991.
419—56 FR 13600; April 3, 1991.
421—56 FR 19814; April 30, 1991.
423—56 FR 21087; May 17, 1991.
426—56 FR 28349; June 20, 1991.
427—56 FR 28717; June 24, 1991.
428—56 FR 28828; June 25, 1991.
431—56 FR 37671; August 8, 1991.
432—56 FR 40267; August 14, 1991.
433—56 FR 41488; August 21, 1991.
442—56 FR 49649; September 30, 1991.
443—56 FR 49653; September 30, 1991.
444—56 FR 49658; September 30, 1991.
446—56 FR 54957; October 23, 1991.
447—56 FR 54967; October 23, 1991.
449—56 FR 56333; November 4, 1991.
454—56 FR 64723; December 12, 1991.
455—57 FR 213; January 3, 1992.
456—57 FR 594; January 7, 1992.
459—57 FR 13661; April 17, 1992.
462—57 FR 14790; April 22, 1992.
469—57 FR 21569; May 20, 1992.
472—57 FR 27858; June 22, 1992.
4756—57 FR 28024; June 23, 1992.
477—57 FR 44340; September 25, 1992.
479—57 FR 45337, October 1, 1992.
483—57 FR 54726; November 20, 1992.
484—57 FR 59244; December 14, 1992.
485—57 FR 59257; December 14, 1992.
486—58 FR 4359; January 14, 1993.
487—58 FR 5657; January 22, 1993.
488—58 FR 5642; January 22, 1993.
489—58 FR 5946; January 25, 1993.
492—58 FR 12863; March 5, 1993.
493—58 FR 12874; March 5, 1993.
494—58 FR 14271; March 16, 1993.
495—58 FR 14339; March 17, 1993.
496—58 FR 16757; March 30, 1993.
499—58 FR 25746; April 27, 1993.
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503—58 FR 27480; May 10, 1993.
505—58 FR 34931; June 30, 1993.
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508—58 FR 40538; July 28, 1993.
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533—59 FR 10584; March 7, 1994.
534—59 FR 13836; March 23, 1994.
538—59 FR 17998; April 15, 1994.
539—59 FR 18327; April 18, 1994.
540—59 FR 31095; June 16, 1994.
543—59 FR 36995; July 20, 1994.
545—59 FR 42691; August 18, 1994.
546—59 FR 42711; August 18, 1994.
549—59 FR 46002; September 6, 1994.
550—59 FR 46715; September 9, 1994.

5562—59 FR 48153; September 19, 1994.
5564—59 FR 49764; September 29, 1994.

557—59 FR 54841; November 2, 1994.
561—59 FR 60264; November 22, 1994.
562—59 FR 60279; November 22, 1994.
563—59 FR 60334; November 23, 1994.
566—59 FR 63264; December 8, 1994.
567—59 FR 64623; December 15, 1994.
568—59 FR 64866; December 16, 1994.
569—59 FR 65512; December 20, 1994.
571—60 FR 2903; January 12, 1995.
573—60 FR 5273; January 26, 1995.
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582—61 FR 11332; March 20, 1996.
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600—62 FR 689; January 6, 1997.
602—62 FR 1657; January 10, 1997.
604—62 FR 2322; January 16, 1997.
605—62 FR 3628; January 24, 1997.
607—62 FR 4191; January 29, 1997.
608—62 FR 4939; February 3, 1997.
610—62 FR 10746; March 10, 1997.
612—62 FR 23392; April 30, 1997.
614—62 FR 30772; June 5, 1997.
616—62 FR 31757; June 11, 1997.
617—62 FR 31761; June 11, 1997.
618—62 FR 33038; June 18, 1997.
621—62 FR 38939; July 21, 1997.
622—62 FR 39157; July 22, 1997.
626—62 FR 59622; November 4, 1997.
628—62 FR 64320; December 5, 1997.
629—62 FR 66303; December 18, 1997.
630—63 FR 694; January 7, 1998.
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633—63 FR 12687; March 16, 1998.
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636—63 FR 26530; May 13, 1998.
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638—63 FR 32997; June 17, 1998.
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642—63 FR 46909; September 3, 1998.
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651—63 FR 57619; October 28, 1998.
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656—63 FR 70062; December 18, 1998.
656—64 FR 5981; February 8, 1999.
6568—64 FR 15704; April 1, 1999.
659—64 FR 17124; April 8, 1999.
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664—64 FR 41836; August 2, 1999.
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669—64 FR 56608; October 20, 1999.
670—64 FR 58932; November 1, 1999.
674—64 FR 72960; December 29, 1999.
675—65 FR 30; January 3, 2000.
676—65 FR 2357; January 14, 2000.
677—65 FR 3109; January 19, 2000.
679—65 FR 3890; January 25, 2000.
680—65 FR 4169; January 26, 2000.
682—65 FR 4779; February 1, 2000.
687—65 FR 8889; February 23, 2000.
688—65 FR 10039; February 25, 2000.
692—65 FR 16085; March 24, 2000.
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695—65 FR 25879; May 4, 2000.
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697—65 FR 26461; May 5, 2000.
698—65 FR 26771; May 9, 2000.
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702—65 FR 57264; September 21, 2000.
703—65 FR 60885; October 13, 2000.
705—65 FR 69481; November 17, 2000.
706—65 FR 69637; November 17, 2000.
707—65 FR 81433; December 26, 2000.
709—66 FR 32257; June 14, 2001.
710—66 FR 33915; June 26, 2001.
713—66 FR 50350; October 3, 2001.
714—66 FR 51339; October 9, 2001.
7156—66 FR 59373; November 28, 2001.
716—66 FR 59545; November 29, 2001.
718—66 FR 63002; December 4, 2001.
719—66 FR 66811; December 27, 2001.
724—67 FR 37721; May 30, 2002.
726—170 FR 3459; January 24, 2005.
726—67 FR 40811; June 13, 2002.
728—67 FR 44392; July 2, 2002.
729—67 FR 47739; July 22, 2002.
730—67 FR 51129; August 7, 2002.
731—67 FR 52889; August 14, 2002.
732—67 FR 52426; August 12, 2002.
734—68 FR 13520; March 19, 2003.
7356—68 FR 15872; April 1, 2003.
738—68 FR 43658; July 24, 2003.
740—69 FR 70190; December 17, 2003.
741—69 FR 3028; January 22, 2004.
742—170 FR 67928; November 9, 2005.
743—170 FR 10485; March 4, 2005.
744—69 FR 47248; August 4, 2004.
7456—170 FR 1285; January 6, 2005.
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747—170 FR 17916; April 8, 2005.
748—T70 FR 69465; November 16, 2005.
754—170 FR 58350; October 6, 2005.
7556—T70 FR 66706; November 2, 2005.
756—171 FR 26851; May 9, 2006.
757—71 FR 40673; July 18, 2006.
758—171 FR 42314; July 26, 2006.
759—72 FR 14938; March 29, 2007.
760—173 FR 3178; January 16, 2008.
761—73 FR 74370; December 8, 2008.
763—T74 FR 46930; September 14, 2009.
764—74 FR 52010; October 8, 2009.
7656—175 FR 19045; April 13, 2010.
766—T75 FR 249; January 5, 2010.
767—175 FR 43853, 43864; July 27, 2010.
769—75 FR 21188; April 23, 2010.
T71—175 FR 45526; August 3, 2010.
778—75 FR 53604; September 1, 2010.
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EDITORIAL NOTE 2: For FEDERAL REGISTER
citations affecting §17.11, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

EFFECTIVE DATE NOTE: At 75 FR 59656,
Sept. 28, 2010, §17.11 was amended by adding
a new entry for ‘‘Penguin, African,” in al-
phabetical order under BIRDS to the List of
Endangered and Threatened Wildlife, effec-
tive Oct. 29, 2010. For the convenience of the
user, the added text is set forth as follows:

§17.11 Endangered and threatened wildlife.

* * * * *

EDITORIAL NOTE 1: For FEDERAL REGISTER (h) * * *
citations affecting the table in §17.11(h), see
the listing above.
Species Vertebrate
population Crit-
Historic ;zearr?_ Sta-  When ical S(’:‘i);'
Cﬁr;mgn Scientific name range gered or tus listed h?alil. rules
threat-
ened
BIRDS
Penguin, Af-  Spheniscus demersus ................ Atlantic Ocean—South Africa, Entire ...... E.. 775 NA NA
rican. Namibia.
§17.12 Endangered and threatened eXtent practicable on the International

plants.

(a) The list in this section contains
the names of all species of plants which
have been determined by the Services
to be Endangered or Threatened. It
also contains the names of species of
plants treated as Endangered or
Threatened because they are suffi-
ciently similar in appearance to En-
dangered or Threatened species (see
§17.50 et seq.).

(b) The columns entitled ‘‘Scientific
name” and ‘‘Common name’’ define the
species of plant within the meaning of
the Act. Although common names are
included, they cannot be relied upon
for identification of any specimen,
since they may vary greatly in local
usage. The Services shall use the most
recently accepted scientific name. In
cases in which confusion might arise, a
synonym(s) will be provided in paren-
theses. The Services shall rely to the
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Code of Botanical Nomenclature.

(c) In the ‘‘Status” column the fol-
lowing symbols are used: “E” for En-
dangered, “T”’ for Threatened, and “E
[or T] (S/A)” for similarity of appear-
ance species.

(d) The other data in the list are non-
regulatory in nature and are provided
for the information of the reader. In
the annual revision and compilation of
this title, the following information
may be amended without public notice:
the spelling of species’ names, histor-
ical range, footnotes, references to cer-
tain other applicable portions of this
title, synonyms, and more current
names. In any of these revised entries,
neither the species, as defined in para-
graph (b) of this section, nor its status
may be changed without following the
procedures of part 424 of this title.

(e) The ‘‘Historic range’ indicates
the known general distribution of the



§17.12

species or subspecies as reported in the
current scientific literature. The
present distribution may be greatly re-
duced from this historic range. This
column does not imply any limitation
on the application of the prohibitions
in the Act or implementing rules. Such
prohibitions apply to all individuals of
the plant species, wherever found.

(f)(1) A footnote to the FEDERAL REG-
ISTER publication(s) listing or reclassi-
fying a species is indicated under the
column ‘“When listed.”” Footnote num-
bers to §§17.11 and 17.12 are in the same
numerical sequence, since plants and
animals may be listed in the same FED-
ERAL REGISTER document. That docu-
ment, at least since 1973, includes a
statement indicating the basis for the
listing, as well as the effective date(s)
of said listing.

(2) The ‘‘Special rules” and ‘‘Critical
habitat’ columns provide a cross ref-
erence to other sections in parts 17, 222,
226, or 227. The ‘‘Special rules’ column
will also be used to cite the special
rules which describe experimental pop-
ulations and determine if they are es-
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sential or nonessential. Separate list-
ings will be made for experimental pop-
ulations, and the status column will in-
clude the following symbols: “XE’ for
an essential experimental population
and “XN” for a nonessential experi-
mental population. The term ‘“NA”
(not applicable) appearing in either of
these two columns indicates that there
are no special rules and/or critical
habitat for that particular species.
However, all other appropriate rules in
parts 17, 217 through 227, and 402 still
apply to that species. In addition, there
may be other rules in this title that re-
late to such plants, e.g., port-of-entry
requirements. It is not intended that
the references in the ‘‘Special rules”
column list all the regulations of the
two Services which might apply to the
species or to the regulations of other
Federal agencies or State or local gov-
ernments.

(g) The listing of a particular taxon
includes all lower taxonomic units (see
§17.11(g) for examples).

(h) The ‘‘List of Endangered and
Threatened Plants’’ is provided below:
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683—65 FR 5275; February 3, 2000.
684—65 FR 6338; February 9, 2000.
685—65 FR 7764; February 16, 2000.
689—65 FR 14887; March 20, 2000.
690—65 FR 14909; March 20, 2000.
691—65 FR 14897; March 20, 2000.
704—65 FR 62310; October 18, 2000.
708—66 FR 27908; May 21, 2001.
711—66 FR 49567; September 28, 2001.
712—66 FR 51606; October 10, 2001.
720—67 FR 1668; January 14, 2002.
721—67 FR 3125; January 23, 2002.
722—67 FR 5525; February 6, 2002.
723—67 FR 11449; March 14, 2002.
727—67 FR 44382; July 2, 2002.
733—67 FR 68015; November 7, 2002.
736—68 FR 16988; April 8, 2003.
739—68 FR 59344; October 15, 2003.
742—69 FR 18506, April 8, 2004.
762—74 FR 11327, March 17, 2009.
765—174 FR 52063, October 8, 2009.

EDITORIAL NOTE 1: For FEDERAL REGISTER
citations affecting the table in §17.12(h), see
the listing above.

EDITORIAL NOTE 2: For FEDERAL REGISTER
citations affecting §17.12, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

EFFECTIVE DATE NOTE: At 75 FR 55688,
Sept. 14, 2010, §17.12 was amended by remov-
ing the entries under FLOWERING PLANTS
for ““Lesquerella filiformis”’, “Mimulus
glabratus var. michiganensis’”’, and ‘‘Sedum
integrifolium ssp. leedyi’’; and by adding in al-
phabetic order under FLOWERING PLANTS

entries for ‘‘Mimulus michiganensis (=M.
glabratus wvar. michiganensis)”’, ‘‘Physaria
filiformis (=Lesquerella f.)”’, and ‘‘Rhodiola

integrifolia ssp. leedyi (=Sedum integrifolium
ssp. 1.)”’, effective Dec. 13, 2010. For the con-
venience of the user, the added text is set
forth as follows:

§17.12 Endangered and threatened plants.

* * * *

673—64 FR 71687; December 22, 1999. (h) * * *
Species P . " .
Historic ] When list-  Critical Special
Family Status p

Scientific name Common name range ed habitat niles
Mimulus Michigan monkey- U.S.A. (Ml) .......... Scrophulariaceae  E 392, NA NA

michiganensis flower. 780

(=Mimulus

glabratus var.

michiganensis).
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Species . . . " .
Historic ] When list-  Critical Special
Family Status p
Scientific name Common name range ed habitat rules
Physaria filiformis ~ Missouri U.S.A. (AR, MO) Brassicaceae ....... T 253, 739, NA NA
=Lesquerella f.). bladderpod. 780
(=Lesq p
Rhodiola Leedy’s roseroot .. U.S.A. (MN, NY) .. Crassulaceae ...... T 460, NA NA
integrifolia ssp. 780

leedyi (=Sedum
integrifolium ssp.

1).

*

Subpart C—Endangered Wildlife

§17.21 Prohibitions.

(a) Except as provided in subpart A of
this part, or under permits issued pur-
suant to §17.22 or §17.23, it is unlawful
for any person subject to the jurisdic-
tion of the United States to commit, to
attempt to commit, to solicit another
to commit or to cause to be com-
mitted, any of the acts described in
paragraphs (b) through (f) of this sec-
tion in regard to any endangered wild-
life.

(b) Import or export. It is unlawful to
import or to export any endangered
wildlife. Any shipment in transit
through the United States is an impor-
tation and an exportation, whether or
not it has entered the country for cus-
toms purposes.

(c) Take. (1) It is unlawful to take en-
dangered wildlife within the United
States, within the territorial sea of the
United States, or upon the high seas.
The high seas shall be all waters sea-
ward of the territorial sea of the
United States, except waters officially
recognized by the United States as the
territorial sea of another country,
under international law.

(2) Notwithstanding paragraph (c)(1)
of this section, any person may take
endangered wildlife in defense of his
own life or the lives of others.

(3) Notwithstanding paragraph (c)(1)
of this section, any employee or agent
of the Service, any other Federal land
management agency, the National Ma-
rine Fisheries Service, or a State con-
servation agency, who is designated by
his agency for such purposes, may,
when acting in the course of his official
duties, take endangered wildlife with-
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out a permit if such action is necessary
to:

(i) Aid a sick, injured or orphaned
specimen; or

(ii) Dispose of a dead specimen; or

(iii) Salvage a dead specimen which
may be useful for scientific study; or

(iv) Remove specimens which con-
stitute a demonstrable but nonimme-
diate threat to human safety, provided
that the taking is done in a humane
manner; the taking may involve Kkill-
ing or injuring only if it has not been
reasonably possible to eliminate such
threat by live-capturing and releasing
the specimen unharmed, in a remote
area.

(4) Any taking under paragraphs
(c)(2) and (3) of this section must be re-
ported in writing to the U.S. Fish and
Wildlife Service, Office of Law Enforce-
ment, 4401 North Fairfax Drive, LE-
3000, Arlington, VA 22203, within five
days. The specimen may only be re-
tained, disposed of, or salvaged under
directions from the Office of Law En-
forcement.

(5) Notwithstanding paragraph (c)(1)
of this section, any qualified employee
or agent of a State Conservation Agen-
cy which is a party to a Cooperative
Agreement with the Service in accord-
ance with section 6(c) of the Act, who
is designated by his agency for such
purposes, may, when acting in the
course of his official duties take those
endangered species which are covered
by an approved cooperative agreement
for conservation programs in accord-
ance with the Cooperative Agreement,
provided that such taking is not rea-
sonably anticipated to result in:

(i) The death or permanent disabling
of the specimen;
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(ii) The removal of the specimen
from the State where the taking oc-
curred;

(iii) The introduction of the specimen
so taken, or of any progeny derived
from such a specimen, into an area be-
yond the historical range of the spe-
cies; or

(iv) The holding of the specimen in
captivity for a period of more than 45
consecutive days.

(6) Notwithstanding paragraph (c)(1)
of this section, any person acting under
a valid migratory bird rehabilitation
permit issued pursuant to §21.31 of this
subchapter may take endangered mi-
gratory birds without an endangered
species permit if such action is nec-
essary to aid a sick, injured, or or-
phaned endangered migratory bird,
provided the permittee:

(i) Notifies the issuing Migratory
Bird Permit Office immediately upon
receipt of such bird (contact informa-
tion for your issuing office is listed on
your permit and on the Internet at
http:\\offices.fws.gov); and

(ii) Disposes of or transfers such
birds, or their parts or feathers, as di-
rected by the Migratory Bird Permit
Office.

(7) Notwithstanding paragraph (c)(1)
of this section, persons exempt from
the permit requirements of §21.12(c)
and (d) of this subchapter may take
sick and injured endangered migratory
birds without an endangered species
permit in performing the activities au-
thorized under §21.12(c) and (d).

(d) Possession and other acts with un-
lawfully taken wildlife. (1) It is unlawful
to possess, sell, deliver, carry, trans-
port, or ship, by any means whatso-
ever, any endangered wildlife which
was taken in violation of paragraph (c)
of this section.

Example. A person captures a whooping
crane in Texas and gives it to a second per-
son, who puts it in a closed van and drives
thirty miles, to another location in Texas.
The second person then gives the whooping
crane to a third person, who is apprehended
with the bird in his possession. All three
have violated the law—the first by illegally
taking the whooping crane; the second by
transporting an illegally taken whooping
crane; and the third by possessing an ille-
gally taken whooping crane.

(2) Notwithstanding paragraph (d)(1)
of this section, Federal and State law
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enforcement officers may possess, de-
liver, carry, transport or ship any en-
dangered wildlife taken in violation of
the Act as necessary in performing
their official duties.

(3) Notwithstanding paragraph (d)(1)
of this section, any person acting under
a valid migratory bird rehabilitation
permit issued pursuant to §21.31 of this
subchapter may possess and transport
endangered migratory birds without an
endangered species permit when such
action is necessary to aid a sick, in-
jured, or orphaned endangered migra-
tory bird, provided the permittee:

(i) Notifies the issuing Migratory
Bird Permit Office immediately upon
receipt of such bird (contact informa-
tion for your issuing office is listed on
your permit and on the Internet at
hitp:\\offices.fws.gov); and

(ii) Disposes of or transfers such
birds, or their parts or feathers, as di-
rected by the Migratory Bird Permit
Office.

(4) Notwithstanding paragraph (d)(1)
of this section, persons exempt from
the permit requirements of §21.12(c)
and (d) of this subchapter may possess
and transport sick and injured endan-
gered migratory bird species without
an endangered species permit in per-
forming the activities authorized under
§21.12(c) and (d).

(e) Interstate or foreign commerce. 1t is
unlawful to deliver, receive, carry
transport, or ship in interstate or for-
eign commerce, by any means whatso-
ever, and in the course of a commercial
activity, any endangered wildlife.

(f) Sale or offer for sale. (1) It is unlaw-
ful to sell or to offer for sale in inter-
state or foreign commerce any endan-
gered wildlife.

(2) An advertisement for the sale of
endangered wildlife which carries a
warning to the effect that no sale may
be consummated until a permit has
been obtained from the U.S. Fish and
Wildlife Service shall not be considered
an offer for sale within the meaning of
this section.

(g) Captive-bred wildlife. (1) Notwith-
standing paragraphs (b), (c), (e) and (f)
of this section, any person may take;
export or re-import; deliver, receive,
carry, transport or ship in interstate or
foreign commerce, in the course of a
commercial activity; or sell or offer for
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sale in interstate or foreign commerce
any endangered wildlife that is bred in
captivity in the United States provided
either that the wildlife is of a taxon
listed in paragraph (g)(6) of this sec-
tion, or that the following conditions
are met:

(i) The wildlife is of a species having
a natural geographic distribution not
including any part of the TUnited
States, or the wildlife is of a species
that the Director has determined to be
eligible in accordance with paragraph
(g2)(b) of this section;

(ii) The purpose of such activity is to
enhance the propagation or survival of
the affected species;

(iii) Such activity does not involve
interstate or foreign commerce, in the
course of a commercial activity, with
respect to non-living wildlife;

(iv) Each specimen of wildlife to be
re-imported is uniquely identified by a
band, tattoo or other means that was
reported in writing to an official of the
Service at a port of export prior to ex-
port from the United States; and

(v) Any person subject to the juris-
diction of the United States who en-
gages in any of the activities author-
ized by this paragraph does so in ac-
cordance with paragraphs (g) (2), (3)
and (4) of this section, and with all
other applicable regulations in this
Subchapter B.

(2) Any person subject to the jurisdic-
tion of the United States seeking to en-
gage in any of the activities authorized
by this paragraph must first register
with the Service (Office of Manage-
ment Authority, U.S. Fish and Wildlife
Service, 4401 N. Fairfax Drive, Arling-
ton, Virginia 22203). Requests for reg-
istration must be submitted on an offi-
cial application form (Form 3-200-41)
provided by the Service, and must in-
clude the following information:

(i) The types of wildlife sought to be
covered by the registration, identified
by common and scientific name to the
taxonomic level of family, genus or
species;

(ii) A description of the applicant’s
experience in maintaining and propa-
gating the types of wildlife sought to
be covered by the registration, and
when appropriate, in conducting re-
search directly related to maintaining
and propagating such wildlife;
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(iii) Photograph(s) or other evidence
clearly depicting the facilities where
such wildlife will be maintained; and

(iv) a copy of the applicant’s license
or registration, if any, under the ani-
mal welfare regulations of the U.S. De-
partment of Agriculture (9 CFR part 2).

(3) Upon receiving a complete appli-
cation, the Director will decide wheth-
er or not the registration will be ap-
proved. In making this decision, the
Director will consider, in addition to
the general criteria in §13.21(b) of this
subchapter, whether the expertise, fa-
cilities or other resources available to
the applicant appear adequate to en-
hance the propagation or survival of
the affected wildlife. Public education
activities may not be the sole basis to
justify issuance of a registration or to
otherwise establish eligibility for the
exception granted in paragraph (g)(1) of
this section. Each person so registered
must maintain accurate written
records of activities conducted under
the registration, and allow reasonable
access to Service agents for inspection
purposes as set forth in §§13.46 and
13.47. Each person registered must sub-
mit to the Director an individual writ-
ten annual report of activities, includ-
ing all births, deaths and transfers of
any type.

(4) Any person subject to the jurisdic-
tion of the United States seeking to ex-
port or conduct foreign commerce in
captive-bred endangered wildlife that
will not remain under the care of that
person must first obtain approval by
providing written evidence to satisfy
the Director that the proposed recipi-
ent of the wildlife has expertise, facili-
ties or other resources adequate to en-
hance the propagation or survival of
such wildlife and that the proposed re-
cipient will use such wildlife for pur-
poses of enhancing the propagation or
survival of the affected species.

(5)(i) The Director will use the fol-
lowing criteria to determine if wildlife
of any species having a natural geo-
graphic distribution that includes any
part of the United States is eligible for
the provisions of this paragraph:

(A) Whether there is a low demand
for taking of the species from wild pop-
ulations, either because of the success
of captive breeding or because of other
reasons, and
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(B) Whether the wild populations of
the species are effectively protected
from unauthorized taking as a result of
the inaccessibility of their habitat to
humans or as a result of the effective-
ness of law enforcement.

(ii) The Director will follow the pro-
cedures set forth in the Act and in the
regulations thereunder with respect to
petitions and notification of the public
and governors of affected States when
determining the eligibility of species
for purposes of this paragraph.

(iii) In accordance with the criteria
in paragraph (g)(6)(i) of this section,
the Director has determined the fol-
lowing species to be eligible for the
provisions of this paragraph:

Laysan duck (4Anas laysanensis).

(6) Any person subject to the jurisdic-
tion of the United States seeking to en-
gage in any of the activities authorized
by paragraph (g)(1) of this section may
do so without first registering with the
Service with respect to the bar-tailed
pheasant (Syrmaticus humiae), Elliot’s
pheasant (S. ellioti), Mikado pheasant
(S. mikado), brown eared pheasant
(Crossoptilon mantchuricum), white
eared pheasant (C. crossoptilon), cheer
pheasant (Catreus wallichii), Edward’s
pheasant (Lophura edwardsi), Swinhoe’s
pheasant (L. swinhoii), Chinese monal
(Lophophorus lhuysii), and Palawan pea-
cock pheasant (Polyplectron emphanum);
parakeets of the species Neophema
pulchella and N. splendida; the Laysan
duck (4nas laysanensis); the white-
winged wood duck (Cairina scutulata);
and the inter-subspecific crossed or
“generic’ tiger (Panthera tigris) (i e.,
specimens not identified or identifiable
as members of the Bengal, Sumatran,
Siberian or Indochinese subspecies
(Panthera tigris tigris, P.t. sumatrae, P.t.
altaica and P.t. corbetti, respectively)
provided:

(i) The purpose of such activity is to
enhance the propagation or survival of
the affected exempted species;

(ii) Such activity does not involve
interstate or foreign commerce, in the
course of a commercial activity, with
respect to non-living wildlife;

(iii) Each specimen to be re-imported
is uniquely identified by a band, tattoo
or other means that was reported in
writing to an official of the Service at
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a port of export prior to export of the
specimen from the United States;

(iv) No specimens of the taxa in this
paragraph (g)(6) of this section that
were taken from the wild may be im-
ported for breeding purposes absent a
definitive showing that the need for
new bloodlines can only be met by wild
specimens, that suitable foreign-bred,
captive individuals are unavailable,
and that wild populations can sustain
limited taking, and an import permit is
issued under §17.22;

(v) Any permanent exports of such
specimens meet the requirements of
paragraph (g)(4) of this section; and

(vi) Each person claiming the benefit
of the exception in paragraph (g)(1) of
this section must maintain accurate
written records of activities, including
births, deaths and transfers of speci-
mens, and make those records acces-
sible to Service agents for inspection
at reasonable hours as set forth in
§§13.46 and 13.47.

(h) U.S. captive-bred scimitar-horned
oryx, addax, and dama gacelle. Notwith-
standing paragraphs (b), (c), (e), and (f)
of this section, any person subject to
the jurisdiction of the United States
may take; export or re-import; deliver,
receive, carry, transport or ship in
interstate or foreign commerce, in the
course of a commercial activity; or sell
or offer for sale in interstate or foreign
commerce live wildlife, including em-
bryos and gametes, and sport-hunted
trophies of scimitar-horned oryx (Oryr
dammah), addax (Addax nasomaculatus),
and dama gazelle (Gazella dama) pro-
vided:

(1) The purpose of such activity is as-
sociated with the management or
transfer of live wildlife, including em-
bryos and gametes, or sport hunting in
a manner that contributes to increas-
ing or sustaining captive numbers or to
potential reintroduction to range coun-
tries;

(2) The specimen was captive-bred, in
accordance with §17.3, within the
United States;

(3) All live specimens of that species
held by the captive-breeding operation
are managed in a manner that prevents
hybridization of the species or sub-
species.

(4) All live specimens of that species
held by the captive-breeding operation
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are managed in a manner that main-
tains genetic diversity.

(5) Any export of or foreign com-
merce in a specimen meets the require-
ments of paragraph (g)(4) of this sec-
tion, as well as parts 13, 14, and 23 of
this chapter;

(6) Each specimen to be re-imported
is uniquely identified by a tattoo or
other means that is reported on the
documentation required under para-
graph (h)(5) of this section; and

(7) Each person claiming the benefit
of the exception of this paragraph (h)
must maintain accurate written
records of activities, including births,
deaths, and transfers of specimens, and
make those records accessible to Serv-
ice officials for inspection at reason-
able hours set forth in §§13.46 and 13.47
of this chapter.

(8) The sport-hunted trophy consists
of raw or tanned parts, such as bones,
hair, head, hide, hooves, horns, meat,
skull, rug, taxidermied head, shoulder,
or full body mount, of a specimen that
was taken by the hunter during a sport
hunt for personal use. It does not in-
clude articles made from a trophy,
such as worked, manufactured, or
handicraft items for use as clothing,
curios, ornamentation, jewelry, or
other utilitarian items for commercial
purposes.

[40 FR 44415, Sept. 26, 1975, as amended at 40
FR 53400, Nov. 18, 1975; 41 FR 19226, May 11,
1976; 44 FR 31580, May 31, 1979; 44 FR 54007,
Sept. 17, 1979; 58 FR 68325, Dec. 27, 1993; 63 FR
48640, Sept. 11, 1998; 68 FR 2919, Jan. 22, 2003;
68 FR 61136, Oct. 27, 2003; 70 FR 52318, Sept. 2,
2005]

§17.22 Permits for scientific purposes,
enhancement of propagation or sur-
vival, or for incidental taking.

Upon receipt of a complete applica-
tion, the Director may issue a permit
authorizing any activity otherwise pro-
hibited by §17.21, in accordance with
the issuance criteria of this section, for
scientific purposes, for enhancing the
propagation or survival, or for the inci-
dental taking of endangered wildlife.
Such permits may authorize a single
transaction, a series of transactions, or
a number of activities over a specific
period of time. (See §17.32 for permits
for threatened species.) The Director
shall publish notice in the FEDERAL
REGISTER of each application for a per-
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mit that is made under this section.
Each notice shall invite the submission
from interested parties, within 30 days
after the date of the notice, of written
data, views, or arguments with respect
to the application. The 30-day period
may be waived by the Director in an
emergency situation where the life or
health of an endangered animal is
threatened and no reasonable alter-
native is available to the applicant.
Notice of any such waiver shall be pub-
lished in the FEDERAL REGISTER within
10 days following issuance of the per-
mit.

(a)(1) Application requirements for per-
mits for scientific purposes or for the en-
hancement of propagation or survival. A
person wishing to get a permit for an
activity prohibited by §17.21 submits
an application for activities under this
paragraph. The Service provides Form
3-200 for the application to which all of
the following must be attained:

(i) The common and scientific names
of the species sought to the covered by
the permit, as well as the number, age,
and sex of such species, and the activ-
ity sought to be authorized (such as
taking, exporting, selling in interstate
commerce);

(i1) A statement as to whether, at the
time of application, the wildlife sought
to be covered by the permit (A) is still
in the wild, (B) has already been re-
moved from the wild, or (C) was born in
captivity;

(iii) A resume of the applicant’s at-
tempts to obtain the wildlife sought to
be covered by the permit in a manner
which would not cause the death or re-
moval from the wild of such wildlife;

(iv) If the wildlife sought to be cov-
ered by the permit has already been re-
moved from the wild, the country and
place where such removal occurred; if
the wildlife sought to be covered by the
permit was born in captivity, the coun-
try and place where such wildlife was
born;

(v) A complete description and ad-
dress of the institution or other facil-
ity where the wildlife sought to be cov-
ered by the permit will be used, dis-
played, or maintained;

(vi) If the applicant seeks to have
live wildlife covered by the permit, a
complete description, including photo-
graphs or diagrams, of the facilities to
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house and/or care for the wildlife and a
resume of the experience of those per-
son who will be caring for the wildlife;

(vii) A full statement of the reasons
why the applicant is justified in ob-
taining a permit including the details
of the activities sought to be author-
ized by the permit;

(viii) If the application is for the pur-
pose of enhancement of propagation, a
statement of the applicant’s willing-
ness to participate in a cooperative
breeding program and to maintain or
contribute data to a studbook;

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a)(1) of this section,
the Director will decide whether or not
a permit should be issued. In making
this decision, the Director shall con-
sider, in addition to the general cri-
teria in §13.21(b) of this subchapter, the
following factors:

(i) Whether the purpose for which the
permit is required is adequate to jus-
tify removing from the wild or other-
wise changing the status of the wildlife
sought to be covered by the permit;

(ii) The probable direct and indirect
effect which issuing the permit would
have on the wild populations of the
wildlife sought to be covered by the
permit;

(iii) Whether the permit, if issued,
would in any way, directly or indi-
rectly, conflict with any known pro-
gram intended to enhance the survival
probabilities of the population from
which the wildlife sought to be covered
by the permit was or would be re-
moved;

(iv) Whether the purpose for which
the permit is required would be likely
to reduce the threat of extinction fac-
ing the species of wildlife sought to be
covered by the permit;

(v) The opinions or views of scientists
or other persons or organizations hav-
ing expertise concerning the wildlife or
other matters germane to the applica-
tion; and

(vi) Whether the expertise, facilities,
or other resources available to the ap-
plicant appear adequate to successfully
accomplish the objectives stated in the
application.

(3) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
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issued under this paragraph shall be
subject to the special condition that
the escape of living wildlife covered by
the permit shall be immediately re-
ported to the Service office designated
in the permit.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be designated on the face of the
permit.

(b)(1) Application requirements for per-
mits for incidental taking. A person wish-
ing to get a permit for an activity pro-
hibited by §17.21(c) submits an applica-
tion for activities under this para-
graph. The Service provides Form 3-200
for the application to which all of the
following must be attached:

(i) A complete description of the ac-
tivity sought to be authorized;

(ii) The common and scientific names
of the species sought to be covered by
the permit, as well as the number, age,
and sex of such species, if known;

(iii) A comnservation plan that speci-
fies:

(A) The impact that will likely result
from such taking;

(B) What steps the applicant will
take to monitor, minimize, and miti-
gate such impacts, the funding that
will be available to implement such
steps, and the procedures to be used to
deal with unforeseen circumstances;

(C) What alternative actions to such
taking the applicant considered and
the reasons why such alternatives are
not proposed to be utilized; and

(D) Such other measures that the Di-
rector may require as being necessary
or appropriate for purposes of the plan;

(2) Issuance criteria. (i) Upon receiving
an application completed in accordance
with paragraph (b)(1) of this section,
the Director will decide whether or not
a permit should be issued. The Director
shall consider the general issuance cri-
teria in §13.21(b) of this subchapter, ex-
cept for §13.21(b)(4), and shall issue the
permit if he or she finds that:

(A) The taking will be incidental;

(B) The applicant will, to the max-
imum extent practicable, minimize and
mitigate the impacts of such takings;

(C) The applicant will ensure that
adequate funding for the conservation
plan and procedures to deal with un-
foreseen circumstances will be pro-
vided;
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(D) The taking will not appreciably
reduce the likelihood of the survival
and recovery of the species in the wild;

(E) The measures, if any, required
under paragraph (b)(1)(iii)(D) of this
section will be met; and

(F) He or she has received such other
assurances as he or she may require
that the plan will be implemented.

(ii) In making his or her decision, the
Director shall also consider the antici-
pated duration and geographic scope of
the applicant’s planned activities, in-
cluding the amount of listed species
habitat that is involved and the degree
to which listed species and their habi-
tats are affected.

(3) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall con-
tain such terms and conditions as the
Director deems necessary or appro-
priate to carry out the purposes of the
permit and the conservation plan in-
cluding, but not limited to, monitoring
and reporting requirements deemed
necessary for determining whether
such terms and conditions are being
complied with. The Director shall rely
upon existing reporting requirements
to the maximum extent practicable.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be sufficient to provide adequate
assurances to the permittee to commit
funding necessary for the activities au-
thorized by the permit, including con-
servation activities and land use re-
strictions. In determining the duration
of a permit, the Director shall consider
the duration of the planned activities,
as well as the possible positive and neg-
ative effects associated with permits of
the proposed duration on listed species,
including the extent to which the con-
servation plan will enhance the habitat
of listed species and increase the long-
term survivability of such species.

(b) Assurances provided to permittee in
case of changed or unforeseen Cir-
cumstances. The assurances in this
paragraph (b)(6) apply only to inci-
dental take permits issued in accord-
ance with paragraph (b)(2) of this sec-
tion where the conservation plan is
being properly implemented, and apply
only with respect to species adequately
covered by the conservation plan.
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These assurances cannot be provided to
Federal agencies. This rule does not
apply to incidental take permits issued
prior to March 25, 1998. The assurances
provided in incidental take permits
issued prior to March 25, 1998 remain in
effect, and those permits will not be re-
vised as a result of this rulemaking.

(i) Changed circumstances provided for
in the plan. If additional conservation
and mitigation measures are deemed
necessary to respond to changed cir-
cumstances and were provided for in
the plan’s operating conservation pro-
gram, the permittee will implement
the measures specified in the plan.

(i1) Changed circumstances not provided
for in the plan. If additional conserva-
tion and mitigation measures are
deemed necessary to respond to
changed circumstances and such meas-
ures were not provided for in the plan’s
operating conservation program, the
Director will not require any conserva-
tion and mitigation measures in addi-
tion to those provided for in the plan
without the consent of the permittee,
provided the plan is being properly im-
plemented.

(iii) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the conservation plan
without the consent of the permittee.

(B) If additional conservation and
mitigation measures are deemed nec-
essary to respond to unforeseen cir-
cumstances, the Director may require
additional measures of the permittee
where the conservation plan is being
properly implemented, but only if such
measures are limited to modifications
within conserved habitat areas, if any,
or to the conservation plan’s operating
conservation program for the affected
species, and maintain the original
terms of the conservation plan to the
maximum extent possible. Additional
conservation and mitigation measures
will not involve the commitment of ad-
ditional land, water or financial com-
pensation or additional restrictions on
the use of land, water, or other natural
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resources otherwise available for devel-
opment or use under the original terms
of the conservation plan without the
consent of the permittee.

(C) The Director will have the burden
of demonstrating that unforeseen cir-
cumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the fol-
lowing factors:

(1) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the conservation plan;

(3) Percentage of range conserved by
the conservation plan;

(4) Ecological significance of that
portion of the range affected by the
conservation plan;

(5) Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the conservation plan; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(6) Nothing in this rule will be con-
strued to limit or constrain the Direc-
tor, any Federal, State, local, or Tribal
government agency, or a private enti-
ty, from taking additional actions at
its own expense to protect or conserve
a species included in a conservation
plan.

(7) Discontinuance of permit activity.
Notwithstanding the provisions of
§13.26 of this subchapter, a permittee
under this paragraph (b) remains re-
sponsible for any outstanding mini-
mization and mitigation measures re-
quired under the terms of the permit
for take that occurs prior to surrender
of the permit and such minimization
and mitigation measures as may be re-
quired pursuant to the termination
provisions of an implementing agree-
ment, habitat conservation plan, or
permit even after surrendering the per-
mit to the Service pursuant to §13.26 of
this subchapter. The permit shall be
deemed canceled only upon a deter-
mination by the Service that such
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minimization and mitigation measures
have been implemented. Upon sur-
render of the permit, no further take
shall be authorized under the terms of
the surrendered permit.

(8) Criteria for revocation. A permit
issued under paragraph (b) of this sec-
tion may not be revoked for any reason
except those set forth in §13.28(a)(1)
through (4) of this subchapter or unless
continuation of the permitted activity
would be inconsistent with the cri-
terion set forth in 16 U.S.C.
15639(a)(2)(B)(iv) and the inconsistency
has not been remedied.

(c)(1) Application requirements for per-
mits for the enhancement of survival
through Safe Harbor Agreements. The ap-
plicant must submit an application for
a permit under this paragraph (c) to
the appropriate Regional Director, U.S.
Fish and Wildlife Service, for the Re-
gion where the applicant resides or
where the proposed activity is to occur
(for appropriate addresses, see 50 CFR
10.22), if the applicant wishes to engage
in any activity prohibited by §17.21.
The applicant must submit an official
Service application form (3-200.54) that
includes the following information:

(i) The common and scientific names
of the listed species for which the ap-
plicant requests incidental take au-
thorization;

(ii) A description of how incidental
take of the listed species pursuant to
the Safe Harbor Agreement is likely to
occur, both as a result of management
activities and as a result of the return
to baseline; and

(iii) A Safe Harbor Agreement that
complies with the requirements of the
Safe Harbor policy available from the
Service.

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (c)(1) of this section,
the Director will decide whether or not
to issue a permit. The Director shall
consider the general issuance criteria
in §13.21(b) of this subchapter, except
for §13.21(b)(4), and may issue the per-
mit if he or she finds:

(i) The take will be incidental to an
otherwise lawful activity and will be in
accordance with the terms of the Safe
Harbor Agreement;
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(ii) The implementation of the terms
of the Safe Harbor Agreement is rea-
sonably expected to provide a net con-
servation benefit to the affected listed
species by contributing to the recovery
of listed species included in the permit,
and the Safe Harbor Agreement other-
wise complies with the Safe Harbor
policy available from the Service;

(iii) The probable direct and indirect
effects of any authorized take will not
appreciably reduce the likelihood of
survival and recovery in the wild of
any listed species;

(iv) Implementation of the terms of
the Safe Harbor Agreement is con-
sistent with applicable Federal, State,
and Tribal laws and regulations;

(v) Implementation of the terms of
the Safe Harbor Agreement will not be
in conflict with any ongoing conserva-
tion or recovery programs for listed
species covered by the permit; and

(vi) The applicant has shown capa-
bility for and commitment to imple-
menting all of the terms of the Safe
Harbor Agreement.

(3) Permit conditions. In addition to
any applicable general permit condi-
tions set forth in part 13 of this sub-
chapter, every permit issued under this
paragraph (c) is subject to the fol-
lowing special conditions:

(i) A requirement for the partici-
pating property owner to notify the
Service of any transfer of lands subject
to a Safe Harbor Agreement;

(ii) When appropriate, a requirement
for the permittee to give the Service
reasonable advance notice (generally
at least 30 days) of when he or she ex-
pects to incidentally take any listed
species covered under the permit. Such
notification will provide the Service
with an opportunity to relocate af-
fected individuals of the species, if pos-
sible and appropriate; and

(iii) Any additional requirements or
conditions the Director deems nec-
essary or appropriate to carry out the
purposes of the permit and the Safe
Harbor Agreement.

(4) Permit effective date. Permits
issued under this paragraph (c) become
effective the day of issuance for species
covered by the Safe Harbor Agreement.

(5) Assurances provided to permittee. (1)
The assurances in paragraph (c)(5) (ii)
of this section (c)(5) apply only to Safe
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Harbor permits issued in accordance
with paragraph (c)(2) of this section
where the Safe Harbor Agreement is
being properly implemented, and apply
only with respect to species covered by
the Agreement and permit. These as-
surances cannot be provided to Federal
agencies. The assurances provided in
this section apply only to Safe Harbor
permits issued after July 19, 1999.

(ii) The Director and the permittee
may agree to revise or modify the man-
agement measures set forth in a Safe
Harbor Agreement if the Director de-
termines that such revisions or modi-
fications do not change the Director’s
prior determination that the Safe Har-
bor Agreement is reasonably expected
to provide a net conservation benefit to
the listed species. However, the Direc-
tor may not require additional or dif-
ferent management activities to be un-
dertaken by a permittee without the
consent of the permittee.

(6) Additional actions. Nothing in this
rule will be construed to limit or con-
strain the Director, any Federal, State,
local or Tribal government agency, or
a private entity, from taking addi-
tional actions at its own expense to
protect or conserve a species included
in a Safe Harbor Agreement.

(T) Criteria for revocation. The Direc-
tor may not revoke a permit issued
under paragraph (c) of this section ex-
cept as provided in this paragraph. The
Director may revoke a permit for any
reason set forth in §13.28(a)(1) through
(4) of this subchapter. The Director
may revoke a permit if continuation of
the permitted activity would either ap-
preciably reduce the likelihood of sur-
vival and recovery in the wild of any
listed species or directly or indirectly
alter designated critical habitat such
that it appreciably diminishes the
value of that critical habitat for both
the survival and recovery of a listed
species. Before revoking a permit for
either of the latter two reasons, the Di-
rector, with the consent of the per-
mittee, will pursue all appropriate op-
tions to avoid permit revocation. These
options may include, but are not lim-
ited to: extending or modifying the ex-
isting permit, capturing and relocating
the species, compensating the land-
owner to forgo the activity, purchasing
an easement or fee simple interest in
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the property, or arranging for a third-
party acquisition of an interest in the
property.

(8) Duration of permits. The duration
of permits issued under this paragraph
(c) must be sufficient to provide a net
conservation benefit to species covered
in the enhancement of survival permit.
In determining the duration of a per-
mit, the Director will consider the du-
ration of the planned activities, as well
as the positive and negative effects as-
sociated with permits of the proposed
duration on covered species, including
the extent to which the conservation
activities included in the Safe Harbor
Agreement will enhance the survival
and contribute to the recovery of listed
species included in the permit.

(d)(A) Application requirements for per-
mits for the enhancement of survival
through Candidate Conservation Agree-
ments with Assurances. The applicant
must submit an application for a per-
mit under this paragraph (d) to the ap-
propriate Regional Director, U.S. Fish
and Wildlife Service, for the Region
where the applicant resides or where
the proposed activity is to occur (for
appropriate addresses, see 50 CFR
10.22). When a species covered by a Can-
didate Conservation Agreement with
Assurances is listed as endangered and
the applicant wishes to engage in ac-
tivities identified in the Agreement
and otherwise prohibited by §17.31, the
applicant must apply for an enhance-
ment of survival permit for species
covered by the Agreement. The permit
will become valid if and when covered
proposed, candidate or other unlisted
species is listed as an endangered spe-
cies. The applicant must submit an of-
ficial Service application form (3-
200.54) that includes the following in-
formation:

(i) The common and scientific names
of the species for which the applicant
requests incidental take authorization;

(ii) A description of the land use or
water management activity for which
the applicant requests incidental take
authorization; and

(iii) A Candidate Conservation Agree-
ment that complies with the require-
ments of the Candidate Conservation
Agreement with Assurances policy
available from the Service.
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(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (d)(1) of this section,
the Director will decide whether or not
to issue a permit. The Director shall
consider the general issuance criteria
in §13.21(b) of this subchapter, except
for §13.21(b)(4), and may issue the per-
mit if he or she finds:

(i) The take will be incidental to an
otherwise lawful activity and will be in
accordance with the terms of the Can-
didate Conservation Agreement;

(ii) The Candidate Conservation
Agreement complies with the require-
ments of the Candidate Conservation
Agreement with Assurances policy
available from the Service;

(iii) The probable direct and indirect
effects of any authorized take will not
appreciably reduce the likelihood of
survival and recovery in the wild of
any species;

(iv) Implementation of the terms of
the Candidate Conservation Agreement
is consistent with applicable Federal,
State, and Tribal laws and regulations;

(v) Implementation of the terms of
the Candidate Conservation Agreement
will not be in conflict with any ongoing
conservation programs for species cov-
ered by the permit; and

(vi) The applicant has shown capa-
bility for and commitment to imple-
menting all of the terms of the Can-
didate Conservation Agreement.

(3) Permit conditions. In addition to
any applicable general permit condi-
tions set forth in part 13 of this sub-
chapter, every permit issued under this
paragraph (d) is subject to the fol-
lowing special conditions:

(i) A requirement for the property
owner to notify the Service of any
transfer of lands subject to a Candidate
Conservation Agreement;

(ii) When appropriate, a requirement
for the permittee to give the Service
reasonable advance notice (generally
at least 30 days) of when he or she ex-
pects to incidentally take any listed
species covered under the permit. Such
notification will provide the Service
with an opportunity to relocate af-
fected individuals of the species, if pos-
sible and appropriate; and

(iii) Any additional requirements or
conditions the Director deems nec-
essary or appropriate to carry out the
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purposes of the permit and the Can-
didate Conservation Agreement.

(4) Permit effective date. Permits
issued under this paragraph (d) become
effective for a species covered by a
Candidate Conservation Agreement on
the effective date of a final rule that
lists a covered species as endangered.

(5) Assurances provided to permittee in
case of changed or wunforeseen cir-
cumstances. The assurances in this
paragraph (d)(5) apply only to permits
issued in accordance with paragraph
(d)(2) where the Candidate Conserva-
tion with Assurances Agreement is
being properly implemented, and apply
only with respect to species adequately
covered by the Candidate Conservation
with Assurances Agreement. These as-
surances cannot be provided to Federal
agencies.

(1) Changed circumstances provided for
in the Agreement. If the Director deter-
mines that additional conservation
measures are necessary to respond to
changed circumstances and these meas-
ures were set forth in the Agreement,
the permittee will implement the
measures specified in the Agreement.

(i1) Changed circumstances not provided
for in the Agreement. If the Director de-
termines that additional conservation
measures not provided for in the Agree-
ment are necessary to respond to
changed circumstances, the Director
will not require any conservation
measures in addition to those provided
for in the Agreement without the con-
sent of the permittee, provided the
Agreement is being properly imple-
mented.

(iii) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the Agreement without
the consent of the permittee.

(B) If the Director determines addi-
tional conservation measures are nec-
essary to respond to unforeseen cir-
cumstances, the Director may require
additional measures of the permittee
where the Agreement is being properly
implemented, but only if such meas-
ures maintain the original terms of the
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Agreement to the maximum extent
possible. Additional conservation
measures will not involve the commit-
ment of additional land, water, or fi-
nancial compensation or additional re-
strictions on the use of land, water, or
other natural resources otherwise
available for development or use under
the original terms of the Agreement
without the consent of the permittee.

(C) The Director will have the burden
of demonstrating that unforeseen cir-
cumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the fol-
lowing factors:

(1) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the Agreement;

(3) Percentage of range conserved by
the Agreement;

(4) Ecological significance of that
portion of the range affected by the
Agreement;

(5) Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the Agreement; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(6) Additional actions. Nothing in this
rule will be construed to limit or con-
strain the Director, any Federal, State,
local or Tribal government agency, or
a private entity, from taking addi-
tional actions at its own expense to
protect or conserve a species included
in a Candidate Conservation with As-
surances Agreement.

(T) Criteria for revocation. The Direc-
tor may not revoke a permit issued
under paragraph (d) of this section ex-
cept as provided in this paragraph. The
Director may revoke a permit for any
reason set forth in §13.28(a)(1) through
(4) of this subchapter. The Director
may revoke a permit if continuation of
the permitted activity would either ap-
preciably reduce the likelihood of sur-
vival and recovery in the wild of any
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listed species or directly or indirectly
alter designated critical habitat such
that it appreciably diminishes the
value of that critical habitat for both
the survival and recovery of a listed
species. Before revoking a permit for
either of the latter two reasons, the Di-
rector, with the consent of the per-
mittee, will pursue all appropriate op-
tions to avoid permit revocation. These
options may include, but are not lim-
ited to: extending or modifying the ex-
isting permit, capturing and relocating
the species, compensating the land-
owner to forgo the activity, purchasing
an easement or fee simple interest in
the property, or arranging for a third-
party acquisition of an interest in the
property.

(8) Duration of the Candidate Conserva-
tion Agreement. The duration of a Can-
didate Conservation Agreement cov-
ered by a permit issued under this
paragraph (d) must be sufficient to en-
able the Director to determine that the
benefits of the conservation measures
in the Agreement, when combined with
those benefits that would be achieved if
it is assumed that the conservation
measures would also be implemented
on other necessary properties, would
preclude or remove any need to list the
species covered by the Agreement.

(e) Objection to permit issuance. (1) In
regard to any notice of a permit appli-
cation published in the FEDERAL REG-
ISTER, any interested party that ob-
jects to the issuance of a permit, in
whole or in part, may, during the com-
ment period specified in the notice, re-
quest notification of the final action to
be taken on the application. A separate
written request shall be made for each
permit application. Such a request
shall specify the Service’s permit ap-
plication number and state the reasons
why that party believes the applicant
does not meet the issuance criteria
contained in §§13.21 and 17.22 of this
subchapter or other reasons why the
permit should not be issued.

(2) If the Service decides to issue a
permit contrary to objections received
pursuant to paragraph (c)(1) of this sec-
tion, then the Service shall, at least
ten days prior to issuance of the per-
mit, make reasonable efforts to con-
tact by telephone or other expedient
means, any party who has made a re-
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quest pursuant to paragraph (c)(1) of
this section and inform that party of
the issuance of the permit. However,
the Service may reduce the time period
or dispense with such notice if it deter-
mines that time is of the essence and
that delay in issuance of the permit
would: (i) Harm the specimen or popu-
lation involved; or (ii) unduly hinder
the actions authorized under the per-
mit.

(3) The Service will notify any party
filing an objection and request for no-
tice under paragraph (c)(1) of this sec-
tion of the final action taken on the
application, in writing. If the Service
has reduced or dispensed with the no-
tice period referred to in paragraph
(c)(2) of this section, it will include its
reasons therefore in such written no-
tice.

[60 FR 39687, Sept. 30, 1985, as amended at 63
FR 8871, Feb. 23, 1998; 63 FR 52635, Oct. 1, 1998;
64 FR 32711, June 17, 1999; 64 FR 52676, Sept.
30, 1999; 69 FR 24092, May 3, 2004; 69 FR 29670,
May 25, 2004; 69 FR 71731, Dec. 10, 2004]

§17.23 Economic hardship permits.

Upon receipt of a complete applica-
tion, the Director may issue a permit
authorizing any activity otherwise pro-
hibited by §17.21, in accordance with
the issuance criteria of this section in
order to prevent undue economic hard-
ship. The Director shall publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this section. Each notice shall invite
the submission from interested parties,
within 30 days after the date of the no-
tice, of written data, views, or argu-
ments with respect to the application.
The 30-day period may be waived by
the Director in an emergency situation
where the life or health of an endan-
gered animal is threatened and no rea-
sonable alternative is available to the
applicant. Notice of any such waiver
shall be published in the FEDERAL REG-
ISTER within 10 days following issuance
of the permit.

(a) Application requirements. Applica-
tions for permits under this section
must be submitted to the Director by
the person allegedly suffering undue
economic hardship because his desired
activity is prohibited by §17.21. Each
application must be submitted on an
official application form (Form 3-200)
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provided by the Service, and must in-
clude, as an attachment, all of the in-
formation required in §17.22 plus the
following additional information:

(1) The possible legal, economic or
subsistence alternatives to the activity
sought to be authorized by the permit;

(2) A full statement, accompanied by
copies of all relevant contracts and
correspondence, showing the appli-
cant’s involvement with the wildlife
sought to be covered by the permit (as
well as his involvement with similar
wildlife), including, where applicable,
that portion of applicant’s income de-
rived from the taking of such wildlife,
or the subsistence use of such wildlife,
during the calendar year immediately
preceding either the notice in the FED-
ERAL REGISTER of review of the status
of the species or of the proposal to list
such wildlife as endangered, whichever
is earliest;

(3) Where applicable, proof of a con-
tract or other binding legal obligation
which:

(i) Deals specifically with the wildlife
sought to be covered by the permit;

(ii) Became binding prior to the date
when the notice of a review of the sta-
tus of the species or the notice of pro-
posed rulemaking proposing to list
such wildlife as endangered was pub-
lished in the FEDERAL REGISTER,
whichever is earlier; and

(iii) Will cause monetary loss of a
given dollar amount if the permit
sought under this section is not grant-
ed.

(b) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a) of this section, the
Director will decide whether or not a
permit should be issued under any of
the three categories of economic hard-
ship, as defined in section 10(b)(2) of
the Act. In making his decisions, the
Director shall consider, in addition to
the general criteria in §13.21(b) of this
subchapter, the following factors:

(1) Whether the purpose for which the
permit is being requested is adequate
to justify removing from the wild or
otherwise changing the status of the
wildlife sought to be covered by the
permit;

(2) The probable direct and indirect
effect which issuing the permit would
have on the wild populations of the
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wildlife sought to be covered by the
permit;

(3) The economic, legal, subsistence,
or other alternatives or relief available
to the applicant;

(4) The amount of evidence that the
applicant was in fact party to a con-
tract or other binding legal obligation
which;

(i) Deals specifically with the wildlife
sought to be covered by the permit;
and

(ii) Became binding prior to the date
when the notice of a review of the sta-
tus of the species or the notice of pro-
posed rulemaking proposing to list
such wildlife as endangered was pub-
lished in the FEDERAL REGISTER,
whichever is earlier.

(5) The severity of economic hardship
which the contract or other binding
legal obligation referred to in para-
graph (b)(4) of this section would cause
if the permit were denied;

(6) Where applicable, the portion of
the applicant’s income which would be
lost if the permit were denied, and the
relationship of that portion to the bal-
ance of his income;

(7) Where applicable, the nature and
extent of subsistence taking generally
by the applicant; and

(8) The likelihood that applicant can
reasonably carry out his desired activ-
ity within one year from the date a no-
tice is published in the FEDERAL REG-
ISTER to review status of such wildlife,
or to list such wildlife as endangered,
whichever is earlier.

(c) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this section shall be sub-
ject to the following special conditions:

(1) In addition to any reporting re-
quirements contained in the permit
itself, the permittee shall also submit
to the Director a written report of his
activities pursuant to the permit. Such
report must be postmarked or actually
delivered no later than 10 days after
completion of the activity.

(2) The death or escape of all living
wildlife covered by the permit shall be
immediately reported to the Service’s
office designated in the permit.

(d) Duration of permits issued under
this section shall be designated on the
face of the permit. No permit issued
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under this section, however, shall be
valid for more than one year from the
date a notice is published in the FED-
ERAL REGISTER to review status of such
wildlife, or to list such wildlife as en-
dangered, whichever is earlier.

[40 FR 44415, Sept. 26, 1975, as amended at 40
FR 53400, Nov. 18, 1975; 40 FR 58307, Dec. 16,
1975; 50 FR 39688, Sept. 30, 1985]

Subpart D—Threatened Wildlife

§17.31 Prohibitions.

(a) Except as provided in subpart A of
this part, or in a permit issued under
this subpart, all of the provisions in
§17.21 shall apply to threatened wild-
life, except §17.21(c)(5).

(b) In addition to any other provi-
sions of this part 17, any employee or
agent of the Service, of the National
Marine Fisheries Service, or of a State
conservation agency which is operating
a conservation program pursuant to
the terms of a Cooperative Agreement
with the Service in accordance with
section 6(c) of the Act, who is des-
ignated by his agency for such pur-
poses, may, when acting in the course
of his official duties, take those threat-
ened species of wildlife which are cov-
ered by an approved cooperative agree-
ment to carry out conservation pro-
grams.

(c) Whenever a special rule in §§17.40
to 17.48 applies to a threatened species,
none of the provisions of paragraphs (a)
and (b) of this section will apply. The
special rule will contain all the appli-
cable prohibitions and exceptions.

[43 FR 18181, Apr. 28, 1978, as amended at 44
FR 31580, May 31, 1979; 70 FR 10503, Mar. 4,
2005]

§17.32

Upon receipt of a complete applica-
tion the Director may issue a permit
for any activity otherwise prohibited
with regard to threatened wildlife.
Such permit shall be governed by the
provisions of this section unless a spe-
cial rule applicable to the wildlife, ap-
pearing in §§17.40 to 17.48, of this part
provides otherwise. Permits issued
under this section must be for one of
the following purposes: Scientific pur-
poses, or the enhancement of propaga-
tion or survival, or economic hardship,
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or zoological exhibition, or educational
purposes, or incidental taking, or spe-
cial purposes consistent with the pur-
poses of the Act. Such permits may au-
thorize a single transaction, a series of
transactions, or a number of activities
over a specific period of time.

(a)(1) Application requirements for per-
mits for scientific purposes, or the en-
hancement of propagation or survival, or
economic hardship, or zoological exhi-
bition, or educational purposes, or special
purposes consistent with the purposes of
the Act. A person wishing to get a per-
mit for an activity prohibited by §17.31
submits an application for activities
under this paragraph. The Service pro-
vides Form 3-200 for the application to
which as much of the following infor-
mation relating to the purpose of the
permit must be attached:

(i) The Common and scientific names
of the species sought to be covered by
the permit, as well as the number, age,
and sex of such species, and the activ-
ity sought to be authorized (such as
taking, exporting, selling in interstate
commerce);

(ii) A statement as to whether, at the
time of application, the wildlife sought
to be covered by the permit (A) is still
in the wild, (B) has already been re-
moved from the wild, or (C) was born in
captivity;

(iii) A resume of the applicant’s at-
tempts to obtain the wildlife sought to
be covered by the permit in a manner
which would not cause the death or re-
moval from the wild of such wildlife;

(iv) If the wildlife sought to be cov-
ered by the permit has already been re-
moved from the wild, the country and
place where such removal occurred; if
the wildlife sought to be covered by
permit was born in captivity, the coun-
try and place where such wildlife was
born;

(v) A complete description and ad-
dress of the institution or other facil-
ity where the wildlife sought to be cov-
ered by the permit will be used, dis-
played, or maintained;

(vi) If the applicant seeks to have
live wildlife covered by the permit, a
complete description, including photo-
graphs or diagrams, of the facilities to
house and/or care for the wildlife and a
resume of the experience of those per-
sons who will be caring for the wildlife;
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(vii) A full statement of the reasons
why the applicant is justified in ob-
taining a permit including the details
of the activities sought to be author-
ized by the permit;

(viii) If the application is for the pur-
pose of enhancement of propagation, a
statement of the applicant’s willing-
ness to participate in a cooperative
breeding program and to maintain or
contribute data to a studbook;

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a)(1) of this section,
the Director will decide whether or not
a permit should be issued. In making
this decision, the Director shall con-
sider, in addition to the general cri-
teria in §13.21(b) of this subchapter, the
following factors:

(i) Whether the purpose for which the
permit is required is adequate to jus-
tify removing from the wild or other-
wise changing the status of the wildlife
sought to be covered by the permit;

(ii) The probable direct and indirect
effect which issuing the permit would
have on the wild populations of the
wildlife sought to be covered by the
permit;

(iii) Whether the permit, if issued,
would in any way, directly or indi-
rectly, conflict with any known pro-
gram intended to enhance the survival
probabilities of the population from
which the wildlife sought to be covered
by the permit was or would be re-
moved;

(iv) Whether the purpose for which
the permit is required would be likely
to reduce the threat of extinction fac-
ing the species of wildlife sought to be
covered by the permit;

(v) The opinions or views of scientists
or other persons or organizations hav-
ing expertise concerning the wildlife or
other matters germane to the applica-
tion; and

(vi) Whether the expertise, facilities,
or other resources available to the ap-
plicant appear adequate to successfully
accomplish the objectives stated in the
application.

(3) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall be
subject to the special condition that
the escape of living wildlife covered by
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the permit shall be immediately re-
ported to the Service office designated
in the permit.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be designated on the face of the
permit.

(b)(1) Application requirements for per-
mits for incidental taking. (i) A person
wishing to get a permit for an activity
prohibited by §17.31 submits an appli-
cation for activities under this para-
graph.

(ii) The director shall publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this section. Each notice shall invite
the submission from interested parties,
within 30 days after the date of the no-
tice, of written data, views, or argu-
ments with respect to the application.

(iii) Each application must be sub-
mitted on an official application (Form
3-200) provided by the Service, and
must include as an attachment, all of
the following information:

(A) A complete description of the ac-
tivity sought to be authorized;

(B) The common and scientific names
of the species sought to be covered by
the permit, as well as the number, age,
and sex of such species, if known;

(C) A comnservation plan that speci-
fies:

(I) The impact that will likely result
from such taking;

(2) What steps the applicant will take
to monitor, minimize, and mitigate
such impacts, the funding that will be
available to implement such steps, and
the procedures to be used to deal with
unforeseen circumstances;

(3) What alternative actions to such
taking the applicant considered and
the reasons why such alternatives are
not proposed to be utilized; and

(4) Such other measures that the Di-
rector may require as being necessary
or appropriate for purposes of the plan.

(2) Issuance criteria. (i) Upon receiving
an application completed in accordance
with paragraph (b)(1) of this section,
the Director will decide whether or not
a permit should be issued. The Director
shall consider the general issuance cri-
teria in 13.21(b) of this subchapter, ex-
cept for 13.21(b)(4), and shall issue the
permit if he or she finds that:

(A) The taking will be incidental;
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(B) The applicant will, to the max-
imum extent practicable, minimize and
mitigate the impacts of such takings;

(C) The applicant will ensure that
adequate funding for the conservation
plan and procedures to deal with un-
foreseen circumstances will be pro-
vided;

(D) The taking will not appreciably
reduce the likelihood of the survival
and recovery of the species in the wild;

(E) The measures, if any, required
under paragraph (b)(1)(iii)(D) of this
section will be met; and

(F) He or she has received such other
assurances as he or she may require
that the plan will be implemented.

(ii) In making his or her decision, the
Director shall also consider the antici-
pated duration and geographic scope of
the applicant’s planned activities, in-
cluding the amount of listed species
habitat that is involved and the degree
to which listed species and their habi-
tats are affected.

(3) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this paragraph shall con-
tain such terms and conditions as the
Director deems necessary or appro-
priate to carry out the purposes of the
permit and the conservation plan in-
cluding, but not limited to, monitoring
and reporting requirements deemed
necessary for determining whether
such terms and conditions are being
complied with. The Director shall rely
upon existing reporting requirements
to the maximum extent practicable.

(4) Duration of permits. The duration
of permits issued under this paragraph
shall be sufficient to provide adequate
assurances to the permittee to commit
funding necessary for the activities au-
thorized by the permit, including con-
servation activities and land use re-
strictions. In determining the duration
of a permit, the Director shall consider
the duration of the planned activities,
as well as the possible positive and neg-
ative effects associated with permits of
the proposed duration on listed species,
including the extent to which the con-
servation plan will enhance the habitat
of listed species and increase the long-
term survivability of such species.

(b) Assurances provided to permittee in
case of changed or unforeseen Cir-
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cumstances. The assurances in this
paragraph (b)(5) apply only to inci-
dental take permits issued in accord-
ance with paragraph (b)(2) of this sec-
tion where the conservation plan is
being properly implemented, and apply
only with respect to species adequately
covered by the conservation plan.
These assurances cannot be provided to
Federal agencies. This rule does not
apply to incidental take permits issued
prior to March 25, 1998. The assurances
provided in incidental take permits
issued prior to March 25, 1998 remain in
effect, and those permits will not be re-
vised as a result of this rulemaking.

(i) Changed circumstances provided for
in the plan. If additional conservation
and mitigation measures are deemed
necessary to respond to changed cir-
cumstances and were provided for in
the plan’s operating conservation pro-
gram, the permittee will implement
the measures specified in the plan.

(ii) Changed circumstances not provided
for in the plan. If additional conserva-
tion and mitigation measures are
deemed necessary to respond to
changed circumstances and such meas-
ures were not provided for in the plan’s
operating conservation program, the
Director will not require any conserva-
tion and mitigation measures in addi-
tion to those provided for in the plan
without the consent of the permittee,
provided the plan is being properly im-
plemented.

(ii1) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the conservation plan
without the consent of the permittee.

(B) If additional conservation and
mitigation measures are deemed nec-
essary to respond to unforeseen cir-
cumstances, the Director may require
additional measures of the permittee
where the conservation plan is being
properly implemented, but only if such
measures are limited to modifications
within conserved habitat areas, if any,
or to the conservation plan’s operating
conservation program for the affected
species, and maintain the original
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terms of the conservation plan to the
maximum extent possible. Additional
conservation and mitigation measures
will not involve the commitment of ad-
ditional land, water or financial com-
pensation or additional restrictions on
the use of land, water, or other natural
resources otherwise available for devel-
opment or use under the original terms
of the conservation plan without the
consent of the permittee.

(C) The Director will have the burden
of demonstrating that such unforeseen
circumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the fol-
lowing factors:

(1) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the conservation plan;

(3) Percentage of range conserved by
the conservation plan;

(4) Ecological significance of that
portion of the range affected by the
conservation plan;

() Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the conservation plan; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(6) Nothing in this rule will be con-
strued to limit or constrain the Direc-
tor, any Federal, State, local, or Tribal
government agency, or a private enti-
ty, from taking additional actions at
its own expense to protect or conserve
a species included in a conservation
plan.

(T) Discontinuance of permit activity.
Notwithstanding the provisions of
§13.26 of this subchapter, a permittee
under this paragraph (b) remains re-
sponsible for any outstanding mini-
mization and mitigation measures re-
quired under the terms of the permit
for take that occurs prior to surrender
of the permit and such minimization
and mitigation measures as may be re-
quired pursuant to the termination
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provisions of an implementing agree-
ment, habitat conservation plan, or
permit even after surrendering the per-
mit to the Service pursuant to §13.26 of
this subchapter. The permit shall be
deemed canceled only upon a deter-
mination by the Service that such
minimization and mitigation measures
have been implemented. Upon sur-
render of the permit, no further take
shall be authorized under the terms of
the surrendered permit.

(8) Criteria for revocation. A permit
issued under paragraph (b) of this sec-
tion may not be revoked for any reason
except those set forth in §13.28(a)(1)
through (4) of this subchapter or unless
continuation of the permitted activity
would be inconsistent with the cri-
terion set forth in 16 U.S.C.
15639(a)(2)(B)(iv) and the inconsistency
has not been remedied.

(c)(1) Application requirements for per-
mits for the enhancement of survival
through Safe Harbor Agreements. The ap-
plicant must submit an application for
a permit under this paragraph (c) to
the appropriate Regional Director, U.S.
Fish and Wildlife Service, for the Re-
gion where the applicant resides or
where the proposed action is to occur
(for appropriate addresses, see 50 CFR
10.22), if the applicant wishes to engage
in any activity prohibited by §17.31.
The applicant must submit an official
Service application form (3-200.54) that
includes the following information:

(i) The common and scientific names
of the listed species for which the ap-
plicant requests incidental take au-
thorization;

(ii) A description of how incidental
take of the covered species pursuant to
the Safe Harbor Agreement is likely to
occur, both as a result of management
activities and as a result of the return
to baseline;

(iii) A Safe Harbor Agreement that
complies with the requirements of the
Safe Harbor policy available from the
Service; and

(iv) The Director must publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this paragraph (c). Each notice must
invite the submission from interested
parties within 30 days after the date of
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the notice of written data, views, or ar-
guments with respect to the applica-
tion. The procedures included in
§17.22(e) for permit objection apply to
any notice published by the Director
under this paragraph (c).

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (c)(1) of this section,
the Director will decide whether or not
to issue a permit. The Director shall
consider the general issuance criteria
in §13.21(b) of this subchapter, except
for §13.21(b)(4), and may issue the per-
mit if he or she finds:

(i) The take will be incidental to an
otherwise lawful activity and will be in
accordance with the terms of the Safe
Harbor Agreement;

(ii) The implementation of the terms
of the Safe Harbor Agreement is rea-
sonably expected to provide a net con-
servation benefit to the affected listed
species by contributing to the recovery
of listed species included in the permit,
and the Safe Harbor Agreement other-
wise complies with the Safe Harbor
policy available from the Service;

(iii) The probable direct and indirect
effects of any authorized take will not
appreciably reduce the likelihood of
survival and recovery in the wild of
any listed species;

(iv) Implementation of the terms of
the Safe Harbor Agreement is con-
sistent with applicable Federal, State,
and Tribal laws and regulations;

(v) Implementation of the terms of
the Safe Harbor Agreement will not be
in conflict with any ongoing conserva-
tion or recovery programs for listed
species covered by the permit; and

(vi) The applicant has shown capa-
bility for and commitment to imple-
menting all of the terms of the Safe
Harbor Agreement.

(3) Permit conditions. In addition to
any applicable general permit condi-
tions set forth in part 13 of this sub-
chapter, every permit issued under this
paragraph (c) is subject to the fol-
lowing special conditions:

(i) A requirement for the partici-
pating property owner to notify the
Service of any transfer of lands subject
to a Safe Harbor Agreement;

(ii) When appropriate, a requirement
for the permittee to give the Service
reasonable advance notice (generally
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at least 30 days) of when he or she ex-
pects to incidentally take any listed
species covered under the permit. Such
notification will provide the Service
with an opportunity to relocate af-
fected individuals of the species, if pos-
sible and appropriate; and

(iii) Any additional requirements or
conditions the Director deems nec-
essary or appropriate to carry out the
purposes of the permit and the Safe
Harbor Agreement.

(4) Permit effective date. Permits
issued under this paragraph (c) become
effective the day of issuance for species
covered by the Safe Harbor Agreement.

(5) Assurances provided to permittee. (1)
The assurances in subparagraph (ii) of
this paragraph (c)(5) apply only to Safe
Harbor permits issued in accordance
with paragraph (c)(2) of this section
where the Safe Harbor Agreement is
being properly implemented, and apply
only with respect to species covered by
the Agreement and permit. These as-
surances cannot be provided to Federal
agencies. The assurances provided in
this section apply only to Safe Harbor
permits issued after July 19, 1999.

(ii) The Director and the permittee
may agree to revise or modify the man-
agement measures set forth in a Safe
Harbor Agreement if the Director de-
termines that such revisions or modi-
fications do not change the Director’s
prior determination that the Safe Har-
bor Agreement is reasonably expected
to provide a net conservation benefit to
the listed species. However, the Direc-
tor may not require additional or dif-
ferent management activities to be un-
dertaken by a permittee without the
consent of the permittee.

(6) Additional actions. Nothing in this
rule will be construed to limit or con-
strain the Director, any Federal, State,
local or Tribal government agency, or
a private entity, from taking addi-
tional actions at its own expense to
protect or conserve a species included
in a Safe Harbor Agreement.

(7) Criteria for revocation. The Direc-
tor may not revoke a permit issued
under paragraph (c) of this section ex-
cept as provided in this paragraph. The
Director may revoke a permit for any
reason set forth in §13.28(a)(1) through
(4) of this subchapter. The Director
may revoke a permit if continuation of
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the permitted activity would either ap-
preciably reduce the likelihood of sur-
vival and recovery in the wild of any
listed species or directly or indirectly
alter designated critical habitat such
that it appreciably diminishes the
value of that critical habitat for both
the survival and recovery of a listed
species. Before revoking a permit for
either of the latter two reasons, the Di-
rector, with the consent of the per-
mittee, will pursue all appropriate op-
tions to avoid permit revocation. These
options may include, but are not lim-
ited to: extending or modifying the ex-
isting permit, capturing and relocating
the species, compensating the land-
owner to forgo the activity, purchasing
an easement or fee simple interest in
the property, or arranging for a third-
party acquisition of an interest in the
property.

(8) Duration of permits. The duration
of permits issued under this paragraph
(c) must be sufficient to provide a net
conservation benefit to species covered
in the enhancement of survival permit.
In determining the duration of a per-
mit, the Director will consider the du-
ration of the planned activities, as well
as the positive and negative effects as-
sociated with permits of the proposed
duration on covered species, including
the extent to which the conservation
activities included in the Safe Harbor
Agreement will enhance the survival
and contribute to the recovery of listed
species included in the permit.

(d)(Q) Application requirements for per-
mits for the enhancement of survival
through Candidate Conservation Agree-
ments with Assurances. The applicant
must submit an application for a per-
mit under this paragraph (d) to the ap-
propriate Regional Director, U.S. Fish
and Wildlife Service, for the Region
where the applicant resides or where
the proposed activity is to occur (for
appropriate addresses, see 50 CFR
10.22). When a species covered by a Can-
didate Conservation Agreement with
Assurances is listed as threatened and
the applicant wishes to engage in ac-
tivities identified in the Agreement
and otherwise prohibited by §17.31, the
applicant must apply for an enhance-
ment of survival permit for species
covered by the Agreement. The permit
will become valid if and when covered
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proposed, candidate or other unlisted
species is listed as a threatened spe-
cies. The applicant must submit an of-
ficial Service application form (3-
200.54) that includes the following in-
formation:

(i) The common and scientific names
of the species for which the applicant
requests incidental take authorization;

(ii) A description of the land use or
water management activity for which
the applicant requests incidental take
authorization; and

(iii) A Candidate Conservation Agree-
ment that complies with the require-
ments of the Candidate Conservation
Agreement with Assurances policy
available from the Service.

(iv) The Director must publish notice
in the FEDERAL REGISTER of each appli-
cation for a permit that is made under
this paragraph (d). Each notice must
invite the submission from interested
parties within 30 days after the date of
the notice of written data, views, or ar-
guments with respect to the applica-
tion. The procedures included in
§17.22(e) for permit objection apply to
any notice published by the Director
under this paragraph (d).

(2) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (d)(1) of this section,
the Director will decide whether or not
to issue a permit. The Director shall
consider the general issuance criteria
in §13.21(b) of this subchapter, except
for §13.21(b)(4), and may issue the per-
mit if he or she finds:

(i) The take will be incidental to an
otherwise lawful activity and will be in
accordance with the terms of the Can-
didate Conservation Agreement;

(ii) The Candidate Conservation
Agreement complies with the require-
ments of the Candidate Conservation
Agreement with Assurances policy
available from the Service;

(iii) The probable direct and indirect
effects of any authorized take will not
appreciably reduce the likelihood of
survival and recovery in the wild of
any species;

(iv) Implementation of the terms of
the Candidate Conservation Agreement
is consistent with applicable Federal,
State, and Tribal laws and regulations;

(v) Implementation of the terms of
the Candidate Conservation Agreement
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will not be in conflict with any ongoing
conservation programs for species cov-
ered by the permit; and

(vi) The applicant has shown capa-
bility for and commitment to imple-
menting all of the terms of the Can-
didate Conservation Agreement.

(38) Permit conditions. In addition to
any applicable general permit condi-
tions set forth in part 13 of this sub-
chapter, every permit issued under this
paragraph (d) is subject to the fol-
lowing special conditions:

(i) A requirement for the property
owner to notify the Service of any
transfer of lands subject to a Candidate
Conservation Agreement;

(ii) When appropriate, a requirement
for the permittee to give the Service
reasonable advance notice (generally
at least 30 days) of when he or she ex-
pects to incidentally take any listed
species covered under the permit. Such
notification will provide the Service
with an opportunity to relocate af-
fected individuals of the species, if pos-
sible and appropriate; and

(iii) Any additional requirements or
conditions the Director deems nec-
essary or appropriate to carry out the
purposes of the permit and the Can-
didate Conservation Agreement.

(4) Permit effective date. Permits
issued under this paragraph (d) become
effective for a species covered by a
Candidate Conservation Agreement on
the effective date of a final rule that
lists a covered species as threatened.

(5) Assurances provided to permittee in
case of changed or unforeseen cir-
cumstances. The assurances in this
paragraph (d)(5) apply only to permits
issued in accordance with paragraph
(d)(2) where the Candidate Conserva-
tion with Assurances Agreement is
being properly implemented, and apply
only with respect to species adequately
covered by the Candidate Conservation
with Assurances Agreement. These as-
surances cannot be provided to Federal
agencies.

(1) Changed circumstances provided for
in the Agreement. If the Director deter-
mines that additional conservation
measures are necessary to respond to
changed circumstances and these meas-
ures were set forth in the Agreement,
the permittee will implement the
measures specified in the Agreement.
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(ii) Changed circumstances not provided
for in the Agreement. If the Director de-
termines that additional conservation
measures not provided for in the Agree-
ment are necessary to respond to
changed circumstances, the Director
will not require any conservation
measures in addition to those provided
for in the Agreement without the con-
sent of the permittee, provided the
Agreement is being properly imple-
mented.

(iii) Unforeseen circumstances. (A) In
negotiating unforeseen circumstances,
the Director will not require the com-
mitment of additional land, water, or
financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the Agreement without
the consent of the permittee.

(B) If the Director determines addi-
tional conservation measures are nec-
essary to respond to unforeseen cir-
cumstances, the Director may require
additional measures of the permittee
where the Agreement is being properly
implemented, but only if such meas-
ures maintain the original terms of the
Agreement to the maximum extent
possible. Additional conservation
measures will not involve the commit-
ment of additional land, water, or fi-
nancial compensation or additional re-
strictions on the use of land, water, or
other natural resources otherwise
available for development or use under
the original terms of the Agreement
without the consent of the permittee.

(C) The Director will have the burden
of demonstrating that unforeseen cir-
cumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. The Director will con-
sider, but not be limited to, the fol-
lowing factors:

(1) Size of the current range of the af-
fected species;

(2) Percentage of range adversely af-
fected by the Agreement;

(3) Percentage of range conserved by
the Agreement;
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(4) Ecological significance of that
portion of the range affected by the
Agreement;

() Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the Agreement; and

(6) Whether failure to adopt addi-
tional conservation measures would ap-
preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(6) Additional actions. Nothing in this
rule will be construed to limit or con-
strain the Director, any Federal, State,
local or Tribal government agency, or
a private entity, from taking addi-
tional actions at its own expense to
protect or conserve a species included
in a Candidate Conservation with As-
surances Agreement.

(7) Criteria for revocation. The Direc-
tor may not revoke a permit issued
under paragraph (d) of this section ex-
cept as provided in this paragraph. The
Director may revoke a permit for any
reason set forth in §13.28(a)(1) through
(4) of this subchapter. The Director
may revoke a permit if continuation of
the permitted activity would either ap-
preciably reduce the likelihood of sur-
vival and recovery in the wild of any
listed species or directly or indirectly
alter designated critical habitat such
that it appreciably diminishes the
value of that critical habitat for both
the survival and recovery of a listed
species. Before revoking a permit for
either of the latter two reasons, the Di-
rector, with the consent of the per-
mittee, will pursue all appropriate op-
tions to avoid permit revocation. These
options may include, but are not lim-
ited to: extending or modifying the ex-
isting permit, capturing and relocating
the species, compensating the land-
owner to forgo the activity, purchasing
an easement or fee simple interest in
the property, or arranging for a third-
party acquisition of an interest in the
property.

(8) Duration of the Candidate Conserva-
tion Agreement. The duration of a Can-
didate Conservation Agreement cov-
ered by a permit issued under this
paragraph (d) must be sufficient to en-
able the Director to determine that the
benefits of the conservation measures
in the Agreement, when combined with
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those benefits that would be achieved if
it is assumed that the conservation
measures would also be implemented
on other necessary properties, would
preclude or remove any need to list the
species covered by the Agreement.

[60 FR 39689, Sept. 30, 1985, as amended at 63
FR 8871, Feb. 23, 1998; 63 FR 52635, Oct. 1, 1998;
64 FR 32714, June 17, 1999; 64 FR 52676, Sept.
30, 1999; 69 FR 24093, May 3, 2004; 69 FR 29670,
May 25, 2004; 69 FR 71731, Dec. 10, 2004]

§17.40 Special rules—mammals.

(a) [Reserved]

(b) Grizzly bear (Ursus arctos
horribilis)—(1) Prohibitions. The fol-
lowing prohibitions apply to the grizzly
bear:

(i) Taking. (A) Except as provided in
paragraphs (b)(1)(i)(B) through (F) of
this section, no person shall take any
grizzly bear in the 48 conterminous
states of the United States.

(B) Grizzly bears may be taken in
self-defense or in defense of others, but
such taking shall be reported, within 5
days of occurrence, to the Assistant
Regional Director, Division of Law En-
forcement, U.S. Fish and Wildlife Serv-
ice, P.O. Box 25486, Denver Federal
Center, Denver, Colorado 80225 (303/236—
7540 or FTS 776-7540), if occurring in
Montana or Wyoming, or to the Assist-
ant Regional Director, Division of Law
Enforcement, U.S. Fish and Wildlife
Service, Lloyd 500 Building, Suite 1490,
500 Northeast Multnomah Street, Port-
land, Oregon 97232 (503/231-6125 or FTS
429-6125), if occurring in Idaho or Wash-
ington, and to appropriate State and
Indian Reservation Tribal authorities.
Grizzly bears or their parts taken in
self-defense or in defense of others
shall not be possessed, delivered, car-
ried, transported, shipped, exported, re-
ceived, or sold, except by Federal,
State, or Tribal authorities.

(C) Removal of nuisance bears. A griz-
zly bear consituting a demonstrable
but non immediate threat to human
safety or committing significant depre-
dations to lawfully present livestock,
crops, or beehives may be taken, but
only if:

(I) It has not been reasonably pos-
sible to eliminate such threat or depre-
dation by live-capturing and releasing
unharmed in a remote area the grizzly
bear involved; and
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(2) The taking is done in a humane
manner by authorized Federal, State,
or Tribal authorities, and in accord-
ance with current interagency guide-
lines covering the taking of such nui-
sance bears; and

(3) The taking is reported within 5
days of occurrence to the appropriate
Assistant Regional Director, Division
of Law Enforcement, U.S. Fish and
Wildlife Service, as indicated in para-
graph (b)(1)(1)(B) of this section, and to
appropriate State and Tribal authori-
ties.

(D) Federal, State, or Tribal scientific or
research activities. Federal, State, or
Tribal authorities may take grizzly
bears for scientific or research pur-
poses, but only if such taking does not
result in death or permanent injury to
the bears involved. Such taking must
be reported within 5 days of occurrence
to the appropriate Assistant Regional
Director, Division of Law Enforcement,
U.S. Fish and Wildlife Service, as indi-
cated in paragraph (b)(1)(i)(B) of this
section, and to appropriate State and
Tribal authorities.

(BE) [Reserved]

(F) National Parks. The regulations of
the National Park Service shall govern
all taking of grizzly bears in National
Parks.

(i1) Unlawfully taken griczly bears. (A)
Except as provided in paragraphs
(b)(1)(i1)(B) and (iv) of this section, no
person shall possess, deliver, carry,
transport, ship, export, receive, or sell
any unlawfully taken grizzly bear. Any
unlawful taking of a grizzly bear shall
be reported within 5 days of occurrence
to the appropriate Assistant Regional
Director, Division of Law Enforcement,
U.S. Fish and Wildlife Service, as indi-
cated in paragraph (b)(1)(A)(B) of this
section, and to appropriate State and
Tribal authorities.

(B) Authorized Federal, State, or
Tribal employees, when acting in the
course of their official duties, may, for
scientific or research purposes, possess,
deliver, carry, transport, ship, export,
or receive unlawfully taken grizzly
bears.

(iii) Import or export. Except as pro-
vided in paragraphs (b)(1)(iii) (A) and
(B) and (iv) of this section, no person
shall import any grizzly bear into the
United States.
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(A) Federal, State, or Tribal scientific or
research activities. Federal, State, or
Tribal authorities may import grizzly
bears into the United States for sci-
entific or research purposes.

(B) Public zoological institution. Public
zoological institutions (see 50 CFR
10.12) may import grizzly bears into the
United States.

(iv) Commercial transactions. (A) Ex-
cept as provided in paragraph
(M)Q)(Ev)(B) of this section, no person
shall, in the course of commercial ac-
tivity, deliver, receive, carry, trans-
port, or ship in interstate or foreign
commerce any grizzly bear.

(B) A public zoological institution
(see 50 CFR 10.12) dealing with other
public zoological institutions may sell
grizzly bears or offer them for sale in
interstate or foreign commerce, and
may, in the course of commercial ac-
tivity, deliver, receive, carry, trans-
port, or ship grizzly bears in interstate
or foreign commerce.

(v) Other violations. No person shall
attempt to commit, cause to be com-
mitted, or solicit another to commit
any act prohibited by paragraph (b)(1)
of this section.

(2) Definitions. As used in paragraph
(b) of this section:

Grizely bear means any member of the
species Ursus arctos horribilis of the 48
conterminous States of the United
States, including any part, offspring,
dead body, part of a dead body, or prod-
uct of such species.

Grizely bear accompanied by young
means any grizzly bear having off-
spring, including one or more cubs,
yearlings, or 2-year-olds, in its imme-
diate vicinity.

Identified means permanently marked
or documented so as to be identifiable
by law enforcement officials at a subse-
quent date.

State, Federal or Tribal authority
means an employee of State, Federal,
or Indian Tribal government who, as
part of his/her official duties, normally
handles grizzly bears.

Young griczly bear means a cub, year-
ling, or 2-year-old grizzly bear.
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(c) Primates. (1) Except as noted in
paragraphs (c)(2) and (c)(3) of this sec-
tion, all provisions of §17.31 shall apply

to the lesser slow loris, Nycticebus
pygmaeus; Philippine tarsier, Tarsius
syrichta; white-footed tamarin,

Saguinus leucopus; black howler mon-
key, Alouatta pigra; stump-tailed ma-
caque, Macaca arctoides; gelada baboon,
Theropithecus gelada; Formosan rock
macaque, Macaca cyclopis; Japanese
macaque, Macaca fuscata; Toque ma-
caque, Macaca sinica; long-tailed
langur, Presbytis potenziani; purple-
faced langur, Presbytis senexr; Tonkin
snub-nosed langur, Pygathrix
(Rhinopithecus) avunculus; and, in cap-
tivity only, chimpanzee, Pan troglo-
dytes.

(2) The prohibitions referred to above
do not apply to any live member of
such species held in captivity in the
United States on the effective date of
the final rulemaking, or to the progeny
of such animals, or to the progeny of
animals legally imported into the
United States after the effective date
of the final rulemaking, Provided, That
the person wishing to engage in any ac-
tivity which would otherwise be pro-
hibited must be able to show satisfac-
tory documentary or other evidence as
to the captive status of the particular
member of the species on the effective
date of this rulemaking or that the

§17.40

particular member of the species was
born in captivity in the United States
after the effective date of this rule-
making. Identification of the par-
ticular member to a record in the
International Species Inventory Sys-
tem (ISIS), or to a Federal, State or
local government permit, shall be
deemed to be satisfactory evidence.
Records in the form of studbooks or in-
ventories, kept in the normal course of
business, shall be acceptable as evi-
dence, provided that a notarized state-
ment is inserted in such record to the
effect that:

(i) The records were kept in the nor-
mal course of business prior to Novem-
ber 18, 1976, and accurately identify (by
use of markers, tags, or other accept-
able marking devices) individual ani-
mals; or

(ii) That the individual animal iden-
tified by the records was born in cap-
tivity on (Date).

The notarized statement in paragraph
(c)(2)(i) of this section, shall be accept-
able only if the notarization is dated
on or before January 3, 1977. The nota-
rized statement in paragraph (c)(2)(ii),
of this section, shall be acceptable only
if the notarization is dated within 15
days of the date of birth of the animal.

(3) The provisions of §§17.21, 17.22, and
17.23 shall apply to any individual
chimpanzee (Pan troglodytes) within the
historic range of the species, regardless
of whether in the wild or captivity, and
also shall apply to any individual
chimpanzee not within this range, but
which has originated within this range
after the effective date of these regula-
tions, and also shall apply to the prog-
eny of any such chimpanzee, other
than to the progeny of animals legally
imported into the United States after
the effective date of these regulations.
For the purposes of this paragraph, the
historic range of the chimpanzee shall
consist of the following countries: An-
gola, Benin, Burkina Faso, Burundi,
Cameroon, Central African Republic,
Congo, Cote d’Ivoire, Equatorial Guin-
ea, Gabon, Gambia, Ghana, Guinea,
Guinea-Bissau, Liberia, Mali, Nigeria,
Rwanda, Senegal, Sierra Leone, Sudan,
Tanzania, Togo, Uganda, and Zaire.

(d) Gray wolf (Canis lupus) in Min-
nesota.
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(1) Zones. For purposes of these regu-
lations, the State of Minnesota is di-
vided into the following five zones:

(i) Zone 1—4,488 square miles. Begin-
ning at the point of intersection of
United States and Canadian boundaries
in Section 22, Township 71 North,
Range 22 West, in Rainy Lake, then
proceeding along the west side of Sec-
tions 22, 27, and 34 in said Township
and Sections 3, 10, 15, 22, 27 and 34 in
Township 70 North, Range 22 West and
Sections 3 and 10 in Township 69 North,
Range 22 West; then east along the
south boundaries of Sections 10, 11, and
12 in said Township; then south along
the Koochiching and St. Liouis counties
line to Highway 53; thence southeast-
erly along State Highway 53 to the
junction with County Route 765; thence
easterly along County Route 765 to the
junction with Kabetogama Lake in Ash
River Bay; thence along the south
boundary of Section 33 in Township 69
North, Range 19 West, to the junction
with the Moose River; thence south-
easterly along the Moose River to
Moose Lake; thence along the western
shore of Moose Lake to the river be-
tween Moose Lake and Long Lake;
thence along the said river to Long
Lake; thence along the east shore of
Long Lake to the drainage on the
southeast side of Long Lake in NEVi,
Section 18, Township 67 North, Range
18 West; thence along the said drainage
southeasterly and subsequently north-
easterly to Marion Lake, the drainage
being in Sections 17 and 18, Township
67 North, Range 18 West; thence along
the west shoreline of Marion Lake pro-
ceeding southeasterly to the Moose
Creek; thence along Moose Creek to
Flap Creek; thence southeasterly along
Flap Creek to the Vermilion River;
thence southerly along the Vermilion
River to Vermilion Lake; thence along
the Superior National Forest boundary
in a southeasterly direction through
Vermilion Lake passing these points:
Oak Narrows, Muskrat Channel, South
of Pine Island, to Hoodo Point and the
junction with County Route 697; thence
southeasterly on County Route 697 to
the junction with State Highway 169;
thence easterly along State Highway
169 to the junction with State Highway
1; thence easterly along State Highway
1 to the junction with the Erie Rail-
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road tracks at Murphy City; thence
easterly along the Erie Railroad tracks
to the junction with Lake Superior at
Taconite Harbor; thence northeasterly
along the North Shore of Lake Supe-
rior to the Canadian Border; thence
westerly along the Canadian Border to
the point of beginning in Rainy Lake.
(ii) Zone 2—1,856 square miles. Begin-
ning at the intersection of the Erie
Mining Co. Railroad and State High-
way 1 (Murphy City); thence southeast-
erly on State Highway 1 to the junc-
tion with County Road 4; thence south-
westerly on County Road 4 to the State
Snowmobile Trail (formerly the Alger-
Smith Railroad); thence southwesterly
to the intersection of the Old Railroad
Grade and Reserve Mining Co. Railroad
in Section 33 of Township 56 North,
Range 9 West; thence northwesterly
along the Railroad to Forest Road 107;
thence westerly along Forest Road 107
to Forest Road 203; thence westerly
along Forest Road 203 to the junction
with County Route 2; thence in a
northerly direction on County Route 2
to the junction with Forest Road 122;
thence in a westerly direction along
Forest Road 122 to the junction with
the Duluth, Missable and Iron Range
Railroad; thence in a southwesterly di-
rection along the said railroad tracks
to the junction with County Route 14;
thence in a northwesterly direction
along County Route 14 to the junction
with County Route 55; thence in a
westerly direction along County Route
55 to the junction with County Route
44; thence in a southerly direction
along County Route 44 to the junction
with County Route 266; thence in a
southeasterly direction along County
Route 266 and subsequently in a west-
erly direction to the junction with
County Road 44; thence in a northerly
direction on County Road 44 to the
junction with Township Road 2815;
thence westerly along Township Road
2815 to Alden Lake; thence northwest-
erly across Alden Lake to the inlet of
the Cloquet River; thence northerly
along the Cloquet River to the junction
with Carrol Trail-State Forestry Road;
thence west along the Carrol Trail to
the junction with County Route 4 and
County Route 49; thence west along
County Route 49 to the junction with
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the Duluth, Winnipeg and Pacific Rail-
road; thence in a northerly direction
along said Railroad to the junction
with the Whiteface River; thence in a
northeasterly direction along the
Whiteface River to the Whiteface Res-
ervoir; thence along the western shore
of the Whiteface Reservoir to the junc-
tion with County Route 340; thence
north along County Route 340 to the
junction with County Route 16; thence
east along County Route 16 to the junc-
tion with County Route 346; thence in a
northerly direction along County
Route 346 to the junction with County
Route 569; thence along County Route
569 to the junction with County Route
565; thence in a westerly direction
along County Route 565 to the junction
with County Route 110; thence in a
westerly direction along County Route
110 to the junction with County Route
100; thence in a north and subsequent
west direction along County Route 100
to the junction with State Highway
135; thence in a northerly direction
along State Highway 135 to the junc-
tion with State Highway 169 at Tower;
thence in an easterly direction along
the southern boundary of Zone 1 to the
point of beginning of Zone 2 at the
junction of the Erie Railroad Tracks
and State Highway 1.

(iii) Zone 3—3,501 square miles. Begin-
ning at the junction of State Highway
11 and State Highway 65; thence south-
easterly along State Highway 65 to the
junction with State Highway 1; thence
westerly along State Highway 1 to the
junction with State Highway 72; thence
north along State Highway 72 to the
junction with an un-numbered town-
ship road beginning in the northeast
corner of Section 25, Township 155
North, Range 31 West; thence westerly
along the said road for approximately
seven (7) miles to the junction with
SFR 95: thence westerly along SFR 95
and continuing west through the south-
ern boundary of Sections 36 through 31,
Township 155 North, Range 33 West,
through Sections 36 through 31, Town-
ship 1565 North, Range 34 West, through
Sections 36 through 31, Township 155
North, Range 35 West, through Sec-
tions 36 and 35, Township 155 North,
Range 36 West to the junction with
State Highway 89, thence northwest-
erly along State Highway 89 to the
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junction with County Route 44; thence
northerly along County Route 44 to the
junction with County Route 704; thence
northerly along County 704 to the junc-
tion with SFR 49; thence northerly
along SFR 49 to the junction with SFR
57; thence easterly along SFR 57 to the
junction with SFR 63: thence south
along SFR 63 to the junction with SFR
70; thence easterly along SFR 70 to the
junction with County Route 87; thence
easterly along County Route 87 to the
junction with County Route 1; thence
south along County Route 1 to the
junction with County Route 16; thence
easterly along County Route 16 to the
junction with State Highway 72; thence
south on State Highway 72 to the junc-
tion with a gravel road (un-numbered
County District Road) on the north
side of Section 31, Township 158 North,
Range 30 West; thence east on said Dis-
trict Road to the junction with SFR 62;
thence easterly on SFR 62 to the junc-
tion with SFR 175; thence south on
SFR 175 to the junction with County
Route 101; thence easterly on County
Route 101 to the junction with County
Route 11; thence easterly on County
Route 11 to the junction with State
Highway 11; thence easterly on State
Highway 11 to the junction with State
Highway 65, the point of beginning.

(iv) Zone 4—20,883 square miles. Ex-
cluding Zones 1, 2 and 3, all that part of
Minnesota north and east of a line be-
ginning on State Trunk Highway 48 at
the eastern boundary of the State;
thence westerly along Highway 48 to
Interstate Highway 35; thence north-
erly on I-35 to State Highway 23,
thence west one-half mile on Highway
23 to State Trunk Highway 18; thence
westerly along Highway 18 to State
Trunk Highway 65, thence northerly on
Highway 65 to State Trunk Highway
210; thence westerly along Highway 210
to State Trunk Highway 6; thence
northerly on State Trunk Highway 6 to
Emily; thence westerly along County
State Aid Highway (CSAH) 1, Crow
Wing County, to CSAH 2, Cass County;
thence westerly along CSAH 2 to Pine
River; thence northwesterly along
State Trunk Highway 371 to Backus;
thence westerly along State Trunk
Highway 87 to U.S. Highway 71; thence
northerly along U.S. 71 to State Trunk
Highway 200; thence northwesterly
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along Highway 200, to County State
Aid Highway (CSAH) 2, Clearwater
County; thence northerly along CSAH 2
to Shevlin; thence along U.S. Highway
2 to Bagley; thence northerly along
State Trunk Highway 92 to Gully;
thence northerly along CSAH 2, Polk
County, to CSAH 27, Pennington Coun-
ty; thence along CSAH 27 to State
Trunk Highway 1; thence easterly on
Highway 1 to CSAH 28, Pennington
County; thence northerly along CSAH
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28 to CSAH 54, Marshall County, thence
northerly along CSAH 54 to Grygla;
thence west and northerly along High-
way 89 to Roseau; thence northerly
along State Truck Highway 310 to the
Canadian border.

(v) Zone 5—54,603 square miles. All
that part of Minnesota south and west
of the line described as the south and
west border of Zone 4.

(vi) Map of regulatory zones follows:

REGULATORY ZONES FOR GRAY WOLF IN MINNESOTA

(ZONE5 1, 2, and 3 are CRITICAL HABITAT)

Zone Sizes (square miles)

Zone 1 4,488
Zone 2 1,856
Zone 3: 3,501
Zone 4: 20,883
Zone 5: 54,603

® v Paul
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(2) Prohibitions. The following prohi-
bitions apply to the gray wolf in Min-
nesota.

(i) Taking. Except as provided in this
paragraph (d)(2)(i) of this section, no
person may take a gray wolf in Min-
nesota.

(A) Any person may take a gray wolf
in Minnesota in defense of his own life
or the lives of others.

(B) Any employee or agent of the
Service, any other Federal land man-
agement agency, or the Minnesota De-
partment of Natural Resources, who is
designated by his/her agency for such
purposes, may, when acting in the
course of his or her official duties, take
a gray wolf in Minnesota without a
permit if such action is necessary to:

(1) Aid a sick, injured or orphaned
specimen; or

(2) Dispose of a dead specimen; or

(3) Salvage a dead specimen that may
be useful for scientific study.

(4) Designated employees or agents of
the Service or the Minnesota Depart-
ment of Natural Resources may take a
gray wolf without a permit in Min-
nesota, in zones 2, 3, 4, and 5, as delin-
eated in paragraph (d)(1) of this sec-
tion, in response to depredations by a
gray wolf on lawfully present domestic
animals: Provided, that such taking
must occur within one-half mile of the
place where such depredation occurred
and must be performed in a humane
manner: And provided further, that
any young of the year taken on or be-
fore August 1 of that year must be re-
leased.

(C) Any employee or agent of the
Service or the Minnesota Department
of Natural Resources, when operating
under a Cooperative Agreement with
the Service signed in accordance with
section 6(c) of the Endangered Species
Act of 1973, who is designated by the
Service or the Minnesota Department
of Natural Resources for such purposes,
may, when acting in the course of his
or her official duties, take a gray wolf
in Minnesota to carry out scientific re-
search or conservation programs.

(i1) Export and commercial transactions.
Except as may be authorized by a per-
mit issued under §17.32, no person may
sell or offer for sale in interstate com-
merce, import or export, or in the
course of a commercial activity trans-
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port, ship, carry, deliver, or receive
any Minnesota gray wolf.

(iii) Unlawfully taken wolves. No per-
son may possess, sell, deliver, carry,
transport, or ship, by any means what-
soever, a gray wolf taken unlawfully in
Minnesota, except that an employee or
agent of the Service, or any other Fed-
eral land management agency, or the
Minnesota Department of Natural Re-
sources, who is designated by his/her
agency for such purposes, may, when
acting in the course of his official du-
ties, possess, deliver, carry, transport,
or ship a gray wolf taken unlawfully in
Minnesota.

(3) Permits. All permits available
under §17.32 (General Permits—Threat-
ened Wildlife) are available with regard
to the gray wolf in Minnesota. All the
terms and provisions of §17.32 apply to
such permits issued under the author-
ity of this paragraph (d)(3).

(e) African elephant (Loxodonta
africana)—(1) Definitions. For the pur-
poses of this paragraph (e):

(i) African elephant shall mean any
member of the species Lorodonta
africana, whether live or dead, and any
part or product thereof.

(ii) Raw ivory means any African ele-
phant tusk, and any piece thereof, the
surface of  which, polished or
unpolished, is unaltered or minimally
carved.

(iii) Worked ivory means any African
elephant tusk, and any piece thereof,
which is not raw ivory.

(iv) Lip mark area means that area of
a whole African elephant tusk where
the tusk emerges from the skull and
which is usually denoted by a promi-
nent ring of staining on the tusk in its
natural state.

(2) Prohibitions. Except as provided in
the exceptions in paragraph (e)(3) of
this section, it shall be unlawful for
any person to:

(i) Import or export any African ele-
phant,

(ii) Possess, sell or offer for sale, re-
ceive, deliver, transport ship, or export
any African elephant which was ille-
gally imported into the United States,

(iii) Sell or offer for sale any sport-
hunted trophy imported into the
United States in violation of permit
conditions.
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(3) Ezxceptions. (i) African elephants,
other than sport-hunted trophies and
raw and worked ivory, may be im-
ported or exported provided all permit
requirements of 50 CFR parts 13 and 23
have been complied with.

(ii) Ivory. (A) Raw or worked ivory
(other than sport-hunted trophies) may
be imported only if:

(1) It is a bona fide antique of greater
than 100 years of age on the day of im-
port, or

(2) It was exported from the United
States after being registered with the
U.S. Fish and Wildlife Service.

(B) Worked ivory may be exported in
accordance with the permit require-
ments of 50 CFR parts 13 and 23.

(C) Raw ivory may not be exported
from the United States for commercial
purposes under any circumstances.

(iii) Sport-hunted trophies may be
imported into the United States pro-
vided:

(A) The trophy originates in a coun-
try for which the Service has received
notice of that country’s African ele-
phant ivory quota for the year of ex-
port;

(B) All of the permit requirements of
50 CFR parts 13 and 23 have been com-
plied with;

(C) A determination is made that the
killing of the animal whose trophy is
intended for import would enhance sur-
vival of the species; and

(D) The trophy is legibly marked by
means of punch-dies, under a marking
and registration system established by
the country of origin, that includes the
following information: Country of ori-
gin represented by the two-letter code
established by the International Orga-
nization for Standardization (see ap-
pendix A to chapter I) followed by the
registration number assigned to the
last two digits of the year of registra-
tion and the weight of raw ivory to the
nearest kilogram. Any mark must be
placed on the lip mark area and indi-
cated by a flash of color which serves
as a background for such mark.

(f) Leopard. (1) Except as noted in
paragraph (f)(2) of this section, all pro-
hibitions of §17.31 of this part and ex-
emptions of §17.32 of this part shall
apply to the leopard populations occur-
ring in southern Africa to the south of
a line running along the borders of the
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following countries: Gabon/Rio Muni;
Gabon/Cameroon; Congo/Cameroon;
Congo/Central African Republic; Zaire/
Central African Republic; Zaire/Sudan;
Uganda/Sudan; Kenya/Sudan; Kenya/
Ethiopia; Kenya/Somalia.

(2) A sport-hunted leopard trophy le-
gally taken after the effective date of
this rulemaking, from the area south
of the line delineated above, may be
imported into the United States with-
out a Threatened Species permit pursu-
ant to §17.32 of this part, provided that
the applicable provisions of 50 CFR
part 23 have been met.

(g) Utah prairie dog (Cynomys
parvidens). (1) Except as noted in para-
graph (g)(2) of this section, all prohibi-
tions of 50 CFR 17.31 (a) and (b), and ex-
emptions of 50 CFR 17.32 shall apply to
the Utah prairie dog.

(2) A Utah prairie dog may be taken
on private land throughout its range
under a permit issued by the Utah Di-
vision of Wildlife Resources, in accord-
ance with the laws of the State of
Utah, provided that such taking does
not exceed 6,000 animals annually and
that such taking is confined to the pe-
riod from June 1 to December 31.
Records on permitted take maintained
by the State shall be made available to
the U.S. Fish and Wildlife Service on
request.

(3) If the Service receives substantive
evidence that takings pursuant to
paragraph (g)(2) of this section are hav-
ing an effect that is inconsistent with
the conservation of the Utah prairie
dog, the Service may immediately pro-
hibit or restrict such taking as appro-
priate for the conservation of the spe-
cies.

(h) Mountain lion (Felis concolor). (1)
Except as allowed in paragraphs (h)(2),
(h)(3), and (h)(4) of this section, no per-
son shall take any free-living mountain
lion (Felis concolor) in Florida.

(2) A mountain lion (Felis concolor)
may be taken in this area under a valid
threatened species permit issued pursu-
ant to 50 CFR 17.52.

(3) A mountain lion (Felis concolor)
may be taken in Florida by an em-
ployee or designated agent of the Serv-
ice or the Florida Game and Fresh
Water Fish Commission for taxonomic
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identification or other reasons con-
sistent with the conservation of the en-
dangered Florida panther (Felis concolor
coryi). When it has been established by
the Service, in consultation with the
State, that an animal in question is
not a Florida panther (Felis concolor
coryi) or an eastern cougar (Felis
concolor couguar), such animals may be
removed from the wild. The disposition
of animals so taken shall be at the dis-
cretion of the Florida Game and Fresh
Water Fish Commission, with the con-
currence of the Fish and Wildlife Serv-
ice.

(4) Take for reasons of human safety
is allowed as specified under 50 CFR
17.21(c)(2) and 17.21(c)(3)(iv).

(5) Any take pursuant to paragraph
(h)(4) of this section must be reported
in writing to the U.S. Fish and Wildlife
Service, Division of Law Enforcement,
P.O. Box 3247, Arlington, Virginia 22203,
within 5 days. The specimen may only
be retained, disposed of, or salvaged in
accordance with directions from the
Service.

(i) Louisiana black bear (Ursus
americanus luteolus). (1) Except as noted
in paragraph (i)(2) of this section, all
prohibitions of §17.31 and exemptions
of §17.32 shall apply to any black bear
within the historic range of the Lou-
isiana black bear (Texas, Louisiana and
Mississippi).

(2) Subsection 17.40(i)(1) and §17.31
shall not prohibit effects incidental to
normal forest management activities
within the historic range of the Lou-
isiana black bear except for activities
causing damage to or loss of den trees,
den tree sites or candidate den trees.
For purposes of this exemption, normal
forest management activities are de-
fined as those activities that support a
sustained yield of timber products and
wildlife habitats, thereby maintaining
forestland conditions in occupied habi-
tat. For purposes of this special rule,
candidate den trees are considered to
be bald cypress and tupelo gum with
visible cavities, having a minimum di-
ameter at breast height (DBH) of 36
inches, and occurring in or along riv-
ers, lakes, streams, bayous, sloughs, or
other water bodies.

(3) This express exemption for normal
forest management activities provided
by this special rule is subject to modi-
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fication or withdrawal if the Service
determines that this provision fails to
further the conservation of the Lou-
isiana black bear.

) Argali (Ovis ammon) in
Kyrgyzstan, Mongolia, and Tajikistan.
(1) Except as noted in paragraph (j)(2)
of this section, all prohibitions of
§17.31 of this part and exemptions of
§17.32 of this part shall apply to this
species in Kyrgyzstan, Mongolia, and
Tajikistan

(NOTE. In all other parts of its range the
argali is classified as endangered and covered
by §17.21).

(2) Upon receiving from the govern-
ments of Kyrgyzstan, Mongolia, and
Tajikistan properly documented and
verifiable certification that (i) argali
populations in those countries are suf-
ficiently large to sustain sport hunt-
ing, (ii) regulating authorities have the
capacity to obtain sound data on these
populations, (iii) regulating authorities
recognize these populations as a valu-
able resource and have the legal and
practical capacity to manage them as
such, (iv) the habitat of these popu-
lations is secure, (v) regulating au-
thorities can ensure that the involved
trophies have in fact been legally
taken from the specified populations,
and (vi) funds derived from the in-
volved sport hunting are applied pri-
marily to argali conservation, the Di-
rector may, consistent with the pur-
poses of the Act, authorize by publica-
tion of a notice in the FEDERAL REG-
ISTER the importation of personal
sport-hunted argali trophies, taken le-
gally in Kyrgyzstan, Mongolia, and
Tajikistan after the date of such no-
tice, without a Threatened Species per-
mit pursuant to §17.32 of this part, pro-
vided that the applicable provisions of
50 CFR part 23 have been met.

(k) Canada lynx (Lynx canadensis). (1)
What lynx does this special rule apply to?
The regulations in this paragraph (k)
apply to all wild and captive lynx in
the contiguous United States.

(2) What activities are prohibited for
wild lynx? All prohibitions and provi-
sions of 50 CFR 17.31 and 17.32 apply to
wild lynx found in the contiguous
United States.

(3) What is considered a captive lynx?
(i) For purposes of this paragraph (k),
captive lynx means lynx, whether alive
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or dead, and any part or product, if the
specimen was in captivity at the time
of the listing, born in captivity, or law-
fully imported or transported into the
contiguous United States.

(ii) Lynx that were either born or
held in captivity and then released into
the wild are considered wild.

(4) What activities are allowed for cap-
tive lynx? (i) Take. You may take law-
fully obtained captive lynx without a
permit.

(ii) Import and export. You may export
captive live lynx, parts or products of
captive lynx provided the specimens
are tagged with Convention on Inter-
national Trade in Endangered Species
of Wild Fauna and Flora (CITES) ex-
port tags and/or accompanied by a
valid CITES export permit. You may
import lawfully obtained lynx that
originated outside the United States
when you follow the requirements of
CITES.

(iii) Interstate commerce. You may de-
liver, receive, carry, transport, ship,
sell, offer to sell, purchase, or offer to
purchase in interstate commerce cap-
tive lynx and captive lynx parts and
products in accordance with State or
tribal laws and regulations. In addi-
tion, lynx pelts that are properly
tagged with valid CITES export tags
also qualify for this exemption on
interstate commerce.

(5) Are any activities not allowed or re-
stricted for captive lynx? You must com-
ply with all applicable State and tribal
laws and regulations. Violation of
State or tribal law will also be a viola-
tion of the Act.

(1) Preble’s meadow jumping mouse
(Zapus hudsonius preblei). (1) What is the
definition of take? To harass, harm, pur-
sue, hunt, shoot, wound, trap, kill, or
collect; or attempt to engage in any
such conduct. Incidental take is that
which occurs when it is incidental to
and not the purpose of an otherwise
lawful activity. Any take that is not
authorized by permit provided through
section 7 or section 10 of the Act or
that is not covered by the exemptions
described below is considered illegal
take.

(2) When is take of Preble’s meadow
jumping mice allowed? Take of Preble’s
meadow jumping mice resulting from
the following legally conducted activi-
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ties, in certain circumstances as de-
scribed below, is allowed:

(i) Take wunder permits. Any person
with a valid permit issued by the Serv-
ice under §17.32 may take Preble’s
meadow jumping mice pursuant to the
terms of the permit.

(i1) Rodent control. Preble’s meadow
jumping mice may be taken incidental
to rodent control undertaken within 10
feet of or inside any structure. ‘“‘Rodent
control” includes control of mice and
rats by trapping, capturing, or other-
wise physically capturing or killing, or
poisoning by any substance registered
with the Environmental Protection
Agency as required by the Federal In-
secticide, Fungicide, and Rodenticide
Act (7 U.S.C. 136) and applied con-
sistent with its labeling. ‘‘Structure”
includes but is not limited to any
building, stable, grain silo, corral,
barn, shed, water or sewage treatment
equipment or facility, enclosed parking
structure, shelter, gazebo, bandshell, or
restroom complex.

(iii) Established, ongoing agricultural
activities. Preble’s meadow jumping
mice may be taken incidental to agri-
cultural activities, including grazing,
plowing, seeding, cultivating, minor
drainage, burning, mowing, and har-
vesting, as long as these activities are
established, ongoing activities and do
not increase impacts to or further en-
croach upon the Preble’s meadow
jumping mouse or its habitat. New ag-
ricultural activities or those that ex-
pand the footprint or intensity of the
activity are not considered to be estab-
lished, ongoing activities.

(iv) Maintenance and replacement of
existing landscaping. Preble’s meadow
jumping mice may be taken incidental
to the maintenance and replacement of
any landscaping and related structures
and improvements, as long as they are
currently in place and no increase in
impervious surfaces would result from
their maintenance and improvement.
Construction of new structures or im-
provements or expansion of the land-
scaping in a manner that increases im-
pervious surfaces would not be consid-
ered maintenance and replacement of
existing landscaping.

(v) Existing uses of water. Preble’s
meadow jumping mice may be taken
incidentally as a result of existing uses
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of water associated with the exercise of
perfected water rights pursuant to
State law and interstate compacts and
decrees. (A ‘‘perfected water right’’ is a
right that has been put to beneficial
use and has been permitted, decreed, or
adjudicated pursuant to State law.) In-
creasing the use or altering the loca-
tion of use of an existing water right
would not be considered an existing use
of water.

(vi) Noxious weed control. Preble’s
meadow jumping mice may be taken
incidental to noxious weed control that
is conducted in accordance with:

(A) Federal law, including Environ-
mental Protection Agency label re-
strictions;

(B) Applicable State laws for noxious
weed control;

(C) Applicable county bulletins;

(D) Herbicide application guidelines
as prescribed by herbicide manufactur-
ers; and

(E) Any future revisions to the au-
thorities listed in paragraphs
(D(2)(vi)(A) through (D) of this section
that apply to the herbicides proposed
for use within the species’ range as
specified in the fourth column of the
table in §17.11(h).

(vii) Ditch maintenance activities.
Preble’s meadow jumping mice may be
taken incidental to normal and cus-
tomary ditch maintenance activities
only if the activities:

(A) Result in the annual loss of no
more than % mile of riparian shrub
habitat per linear mile of ditch, includ-
ing burning of ditches that results in
the annual loss of no more than % mile
of riparian shrub habitat per linear
mile of ditch.

(B) Are performed within the historic
footprint of the surface disturbance as-
sociated with ditches and related infra-
structure, and

(C) Follow the Best Management
Practices described in paragraphs
1)(2)(vii)(C)(I) through (3) of this sec-
tion.

(1) Persons engaged in ditch mainte-
nance activities shall avoid, to the
maximum extent practicable, impacts
to shrub vegetation. For example, if ac-
cessing the ditch for maintenance or
repair activities from an area con-
taining no shrubs is possible, then
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damage to adjacent shrub vegetation
shall be avoided.

(2) Persons engaged in placement or
sidecasting of silt and debris removed
during ditch cleaning, vegetation or
mulch from mowing or cutting, and
other material from ditch maintenance
shall, to the maximum extent prac-
ticable, avoid shrub habitat and at no
time disturb more than Y4 mile of ri-
parian shrub habitat per linear mile of
ditch within any calendar year.

(3) To the maximum extent prac-
ticable, all ditch maintenance activi-
ties should be carried out during the
Preble’s hibernation season, November
through April.

(D) All ditch maintenance activities
carried out during the Preble’s active
season, May through October, should
be conducted during daylight hours
only.

(BE) Ditch maintenance activities that
would result in permanent or long-
term loss of potential habitat that
would not be considered normal or cus-
tomary include replacement of existing
infrastructure with components of sub-
stantially different materials and de-
sign, such as replacement of open
ditches with pipeline or concrete-lined
ditches, replacement of an existing
gravel access road with a permanently
paved road, or replacement of an earth-
en diversion structure with a rip-rap
and concrete structure, and construc-
tion of new infrastructure or the move-
ment of existing infrastructure to new
locations, such as realignment of a
ditch, building a new access road, or in-
stallation of new diversion works
where none previously existed.

(3) When is take of Preble’s not al-
lowed? (i) Any manner of take not de-
scribed under paragraph (1)(2) of this
section.

(ii) No person may import or export,
ship in interstate commerce in the
course of commercial activity, or sell
or offer for sale in interstate or foreign
commerce any Preble’s meadow jump-
ing mice.

(iii) No person, except for an author-
ized person, may possess, sell, deliver,
carry, transport, or ship any Preble’s
meadow jumping mice that have been
taken illegally.

(4) Where does this rule apply? The
take exemptions provided by this rule
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are applicable within the significant
portion of the range of the Preble’s
meadow jumping mouse as specified in
the fourth column of the table in
§17.11(h).

(m) Vicuna. This paragraph (m) ap-
plies to the threatened vicuna (Vicugna
vicugna,).

(1) What activities involving vicuna are
prohibited by this rule? (i) Appendir I
populations. All provisions of §17.31 (a)
and (b) and §17.32 apply to vicuna and
vicuna parts and products originating
from populations currently listed in
Appendix I of the Convention on Inter-
national Trade in Endangered Species
of Wild Fauna and Flora (CITES).

(ii) Import, export, and re-export. Ex-
cept as provided in paragraph (m)(2) of
this section, you must not import, ex-
port, or re-export, or present for export
or re-export without valid CITES per-
mits vicuna or vicuna parts and prod-
ucts originating from populations list-
ed in Appendix II of CITES.

(iii) Commercial activity. Except as
provided in paragraph (m)(2) of this
section, you must not sell or offer for
sale, deliver, receive, carry, transport,
or ship in interstate or foreign com-
merce in the course of a commercial
activity vicuna or vicuna parts and
products from populations listed in Ap-
pendix IT of CITES.

(iv) It is unlawful for any person sub-
ject to the jurisdiction of the United
States to commit, attempt to commit,
solicit to commit, or cause to be com-
mitted any acts described in para-
graphs (m)(1)(ii)-(iii) of this section.

(2) What activities involving vicuna are
allowed by this rule? You may import,
export, or re-export, or place in inter-
state or foreign commerce, vicuna
products, consisting of either raw fiber
or items and cloth made, or partially
made, from vicuna fiber, without a
threatened species permit issued ac-
cording to §17.32 only when the provi-
sions in parts 13, 14, and 23 of this chap-
ter and the requirements of the appli-
cable subparagraphs of this paragraph
(m)(2) have been met:

(1) Import, export, or re-exrport. You
may import, export, or re-export into
or from the United States vicuna prod-
ucts, consisting of either raw fiber or
items and cloth made, or partially
made, from vicuna fiber originating in
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a country authorized under paragraph
(m)(4) of this section, provided the fol-
lowing conditions are met:

(A) The vicuna product must comply
with all CITES product annotations as
given in the CITES Secretariat’s offi-
cial list of the CITES Appendices, and
all imports, exports, and re-exports of
vicuna products (including raw fiber re-
exported from, or products manufac-
tured in, intermediary countries) must
be identified as follows:

(1) Cloth, cloth products, and other fin-
ished products (including luxury handi-
crafts and knitted articles not produced in
the country of origin): The reverse side
of cloth, cloth products, and other fin-
ished products (including luxury handi-
crafts and knitted articles not pro-
duced in the country of origin), and
samples of any of these items, must
bear the logo adopted by countries sig-
natory to the ‘Convenio para la
Conservacion y Manejo de la Vicuha’
and the words ‘“VICUNA—(Country of
Origin),” where country of origin is the
name of the country where the vicuna
fiber in the products originated, either
Argentina, Bolivia, Chile, or Peru. The
logo and words may be woven into the
item, or may be on a label sewn into
the item.

(2) Luxury handicrafts and knitted arti-
cles produced in the country of origin:
The luxury handicraft or knitted arti-
cle must bear the logo adopted by
countries signatory to the ‘‘Convenio
para la Conservacion y Manejo de la
Vicuna” and the words ‘“VICUNA—
(Country of Origin)—ARTESANIA,”
where country of origin is the name of
the country where the vicuna fiber in
the products, and the products them-
selves, originated, either Argentina,
Bolivia, Chile, or Peru. The logo and
words may be woven into the item, or
may be on a label sewn into the item.

(3) Bulk shipments of raw fiber: The
bulk shipment of raw fiber must be
sealed with a tamper-proof seal and
have the following:

(i) An identification tag with a code
identifying the country of origin of the
vicuna fiber and the CITES export per-
mit number; and

(i7) The logo adopted by countries sig-
natory to the ‘Convenio para la
Conservacion y Manejo de la Vicuha’
and the words ‘“VICUNA—(Country of
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Origin),” where country of origin is the
name of the original exporting country
where the vicuna fiber in the products
originated, either Argentina, Bolivia,
Chile, or Peru.

(B) The shipment must be accom-
panied by a CITES permit or certifi-
cate that contains the following infor-
mation:

(I) The country of origin, its export
permit number, and date of issuance.

(2) If re-export, the country of re-ex-
port, its certificate number, and date
of issuance.

(3) If applicable, the country of last
re-export, its certificate number, and
date of issuance.

(C) At the time of import, for each
shipment covered by this exception,
the country of origin and each country
of re-export involved in the trade of a
particular shipment must have des-
ignated both a CITES Management Au-
thority and Scientific Authority, and
have not been identified by the CITES
Conference of the Parties, the CITES
Standing Committee, or in a Notifica-
tion from the CITES Secretariat as a
country from which Parties should not
accept permits. A listing of all coun-
tries that have not designated both a
Management Authority and Scientific
Authority, or that have been identified
as a country from which Parties should
not accept permits is available by writ-
ing: The Division of Management Au-
thority, ARLSQ Room 700, 4401 N. Fair-
fax Drive, U.S. Fish and Wildlife Serv-
ice, Arlington, VA 22203. The list is
also on our website
(http:\international.fws.gov).

(i1) Noncommercial accompanying bag-
gage. The conditions described in para-
graph (m)(2)(i) of this section also
apply to noncommercial personal ef-
fects in accompanying baggage or
household effects from Appendix II
populations. Such items are treated
the same as Appendix II commercial
shipments, and must comply with the
same documentary requirements. All
other noncommercial personal effects
in accompanying baggage or household
effects require both a CITES Appendix
I permit and a permit as described in
§17.32.

(iii) Embryos, gametes, blood, other tis-
sue samples, and live animals. This spe-
cial rule does not apply to embryos,
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gametes, blood, or other tissue samples
of vicuna, or to live vicuna. Import of
such specimens requires an import per-
mit as described in §17.32 in addition to
CITES Appendix I import and export
permits, and will be issued only for
bona fide scientific research contrib-
uting to conservation of the species in
the wild.

(3) When and how will the Service in-
form the public of additional restrictions
in trade of vicuna? Except in rare cases
involving extenuating circumstances
that do not adversely affect the con-
servation of the species, we will issue
an information notice that identifies a
restriction on trade in specimens of
vicuna addressed in this paragraph (m)
if any of the following criteria are met:

(i) The country is listed in a Notifica-
tion to the Parties by the CITES Secre-
tariat as lacking a designated Manage-
ment or Scientific Authority that
issues CITES documents or their equiv-
alent.

(ii) The country is identified in any
action adopted by the Conference of
the Parties to the Convention, the Con-
vention’s Standing Committee, or in a
Notification issued by the CITES Sec-
retariat, whereby Parties are asked not
to accept shipments of specimens of
any CITES-listed species from the
country in question.

(iii) The Service’s Division of Sci-
entific Authority administratively de-
termines that the conservation or man-
agement status of threatened vicuna
populations in a range country has
changed, such that continued recovery
of the vicuna population in that coun-
try may be compromised, as a result of
one or more of the following factors:

(A) A change in range country laws
or regulations that lessens protection
for vicuna;

(B) A change in range country man-
agement programs that lessens protec-
tion for vicuna;

(C) A documented decline in wild
vicuna population numbers;

(D) A documented increase in poach-
ing of vicuna;

(E) A documented decline in vicuna
habitat quality or quantity; or

(F) Other natural or man-made fac-
tors affecting the species’ recovery.
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(iv) A listing of all countries that
have not designated both a Manage-
ment Authority and Scientific Author-
ity, or that have been identified as a
country from which Parties should not
accept permits is available by writing:
The Division of Management Author-
ity, ARLSQ Room 700, 4401 N. Fairfax
Drive, U.S. Fish and Wildlife Service,
Arlington, VA 22203. The list is also on
our website
(http:\\international.fws.gov).

(4) What must vicuna range countries
do in order to be authoriced under the
special rule to export to the United
States?>—(1) Annual Report. Range coun-
try governments (Argentina, Bolivia,
Chile, and Peru) wishing to export
specimens of vicuna to the United
States will need to provide an annual
report containing the most recent in-
formation available on the status of
the species, following the information
guidelines specified below. The first
submission of a status report will be
required as of July 1, 2003, and every
year thereafter on the anniversary of
that date. For each range country, the
following information should be pro-
vided in the annual report:

(A) A description of any revisions to
the management program, especially
any changes in management ap-
proaches or emphasis;

(B) New information obtained in the
last year on vicuna distribution, popu-
lation status, or population trends, for
the country as a whole or for specific
protected areas, and a detailed descrip-
tion of the methodology used to obtain
such information;

(C) Results of any research projects
concluded in the last year on the biol-
ogy of vicuna in the wild, particularly
its population biology, habitat use, and
genetics, and a description of any new
research projects undertaken on the bi-
ology of vicuna in the wild, particu-
larly its population biology, habitat
use, and genetics;

(D) A description of any changes to
national and/or provincial laws and
programs relating to vicuna conserva-
tion, in particular those laws and regu-
lations related to harvest and use of
the vicuna, and export of vicuna parts
and products;

(E) A description of any changes in
the number or size of natural reserves
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or national parks that provide pro-
tected habitat for the vicuna;

(F) A summary of law enforcement
activities undertaken in the last year,
and a description of any changes in
programs to prevent poaching, smug-
gling, and illegal commercialization of
the vicuna;

(G) A description of the current man-
agement and harvest (or ‘‘sustainable
use’’) programs for wild populations of
the vicuna, including: any changes in
the location and population size of wild
populations being managed for sustain-
able use; any changes in the harvest
management practices being used for
each population; any changes in cur-
rent harvest quotas for wild popu-
lations, if any; any changes in proto-
cols for translocations undertaken as
part of the use program; a summary of
the specific financial costs of and reve-
nues generated by the sustainable use
program over the last year; and a sum-
mary of documented conservation ben-
efits resulting from the sustainable use
program over the last year;

(H) A description of current manage-
ment and harvest (or ‘‘sustainable
use’’) programs for captive and so-
called ‘‘semi-captive’” populations of
the vicuna, including: any changes in
the number and location of all captive
and ‘‘semi-captive’”’ populations; any
changes in the size (ha) of each captive
enclosure and the number of vicuna
maintained therein; any changes in
protocols for translocations under-
taken as part of the use program; a
summary of the financial costs of and
revenues generated by the sustainable
use program over the last year; and
documented conservation benefits re-
sulting from the sustainable use pro-
gram over the last year (information
on captive and ‘‘semi-captive’” popu-
lations must be separate from that pro-
vided for wild populations); and

(I) Export data for the last year.

(ii) The Service’s Division of Sci-
entific Authority will conduct a review
every 2 years, using information in the
annual reports, to determine whether
range country management programs
are effectively achieving conservation
benefits for the vicuna. Failure to sub-
mit an annual report could result in a
restriction on trade in specimens of
vicuna as addressed in paragraph (m)(3)
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of this section. Based on information
contained in the annual reports and
any other pertinent information it has
available, the Service may restrict
trade from a range country, as ad-
dressed in paragraph (m)(3) of this sec-
tion, if it determines that the con-
servation or management status of
threatened vicuna populations in a
range country has changed, such that
continued recovery of the vicuna popu-
lation in that country may be com-
promised. Trade restrictions may re-
sult from one or more of the following
factors:

(A) A change in range country laws
or regulations that lessens protection
for vicuna;

(B) A change in range country man-
agement programs that lessens protec-
tion for vicuna;

(C) A documented decline in wild
vicuna population numbers;

(D) A documented increase in poach-
ing of vicuna;

(E) A documented decline in vicuna
habitat quality or quantity; or

(F) Other natural or man-made fac-
tors affecting the species’ recovery.

(n)-(o) [Reserved]

(p) Northern sea otter (Enhydra lutris
kenyoni).

(1) To what population of sea otter does
this special rule apply? The regulations
in paragraph (p) of this section apply
to the southwest Alaska distinct popu-
lation segment (DPS) of the northern
sea otter as set forth at §17.11(h) of this
part.

(2) What provisions apply to this DPS?
Except as noted in paragraph (p)(3) of
this section, all prohibitions and provi-
sions of §§17.31 and 17.32 of this part
apply to the southwest Alaska DPS of
the northern sea otter.

(3) What additional activities are al-
lowed for this DPS? In addition to the
activities authorized under paragraph
(p)(2) of this section, you may conduct
any activity authorized or exempted
under the Marine Mammal Protection
Act (16 U.S.C. 1361 et seq.) with a part
or product of a southwest Alaska DPS
northern sea otter, provided that:

(i) The product qualifies as an au-
thentic native article of handicrafts or
clothing as defined in §17.3 of this part;
and
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(A) It was created by an Indian,
Aleut, or Eskimo who is an Alaskan

Native, and

(B) It is not being exported or im-
ported for commercial purposes; or

(ii) The part or product is owned by
an Indian, Aleut, or Eskimo who is an
Alaskan Native and resides in Alaska,
or by a Native inhabitant of Russia,
Canada, or Greenland, and is part of a
cultural exchange; or

(iii) The product is owned by a Native
inhabitant of Russia, Canada, or Green-
land, and is in conjunction with travel
for noncommercial purposes; or

(iv) The part or product has been re-
ceived or acquired by a person reg-
istered as an agent or tannery under
§18.23 of this subchapter.

(4) What other wildlife regulations may
apply? All applicable provisions of 50
CFR parts 14, 18, and 23 must be met.

(q) Polar bear (Ursus maritimus).

(1) Except as noted in paragraphs
(a)(2) and (q)(4) of this section, all pro-
hibitions and provisions of §§17.31 and
17.32 of this part apply to the polar
bear.

(2) None of the prohibitions in §17.31
of this part apply to any activity that
is authorized or exempted under the
Marine Mammal Protection Act
(MMPA), 16 U.S.C. 1361 et seq., the Con-
vention on International Trade in En-
dangered Species of Wild Fauna and
Flora (CITES), or both, provided that
the person carrying out the activity
has complied with all terms and condi-
tions that apply to that activity under
the provisions of the MMPA and CITES
and their implementing regulations.

(3) All applicable provisions of 50
CFR parts 14, 18, and 23 must be met.

(4) None of the prohibitions in §17.31
of this part apply to any taking of
polar bears that is incidental to, but
not the purpose of, carrying out an oth-
erwise lawful activity within the
United States, except for any inci-
dental taking caused by activities in
areas subject to the jurisdiction or sov-
ereign rights of the United States with-
in the current range of the polar bear.

[40 FR 44415, Sept. 26, 1975]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §17.40, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.
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§17.41 Special rules—birds.

(a) Bald eagles (Haliaeetus
leucocephalus) wherever listed as
threatened under §17.11(h). All provi-
sions of §§17.31 and 17.32 apply to any
threatened bald eagle, with the fol-
lowing exceptions:

(1) The Service will consider any per-
mit that we issue for bald eagles under
§21.22 (banding and marking permits)
or part 22 of this chapter (permits for
certain activities with bald or golden
eagles) to satisfy all requirements of
§17.31 and the permits we issue under
§17.32.

(2) The Service will not require a sec-
ond permit under §17.32 for any activ-
ity that is covered by a permit issued
under §21.22 or part 22 of this chapter.

(3) The Service will require a permit
under §17.32 for any activity that is not
covered by a permit issued under §21.22
or part 22 of this chapter.

(b) Coastal California gnatcatcher
(Polioptila californica californica). (1) Ex-
cept as noted in paragraphs (b)(2) and
(3) of this section, all prohibitions of
§17.31(a) and (b) shall apply to the
coastal California gnatcatcher.

(2) Incidental take of the coastal
California gnatcatcher will not be con-
sidered a violation of section 9 of the
Endangered Species Act of 1973, as
amended (Act), if it results from activi-
ties conducted pursuant to the State of
California’s Natural Community Con-
servation Planning Act of 1991 (NCCP),
and in accordance with a NCCP plan
for the protection of coastal sage scrub
habitat, prepared consistent with the
State’s NCCP Conservation and Proc-
ess Guidelines, provided that:

(i) The NCCP plan has been prepared,
approved, and implemented pursuant
to California Fish and Game Code sec-
tions 2800-2840; and

(ii) The Fish and Wildlife Service
(Service) has issued written concur-
rence that the NCCP plan meets the
standards set forth in 50 CFR
17.32(b)(2). The Service shall issue its
concurrence pursuant to the provisions
of the Memorandum of Understanding
(MOU), dated December 4, 1991, between
the California Department of Fish and
Game and the Service regarding coast-
al sage scrub natural community con-
servation planning in southern Cali-
fornia. (Copies of the State’s NCCP
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Conservation and Process Guidelines
and the MOU are available from the
U.S. Fish and Wildlife Service, Carls-
bad Field Office, 2730 Loker Avenue
West, Carlsbad, CA 92008.) The Service
shall monitor the implementation of
the NCCP plan and may revoke its con-
currence under this paragraph (b)(2)(ii)
if the NCCP plan, as implemented, fails
to adhere to the standards set forth in
50 CFR 17.32(b)(2).

(3) During the period that a NCCP
plan referred to in paragraph (b)(2) of
this section is being prepared, inci-
dental take of the coastal California
gnatcatcher will not be a violation of
section 9 of the Act if such take occurs
within an area under the jurisdiction of
a local government agency that is en-
rolled and actively engaged in the
preparation of such a plan and such
take results from activities conducted
in accordance with the NCCP Conserva-
tion Guidelines and Process Guidelines.

(4) The Service will monitor the im-
plementation of the NCCP Conserva-
tion and Process Guidelines as a whole,
and will conduct a review every 6
months to determine whether the
guidelines, as implemented, are effec-
tive in progressing toward or meeting
regional and subregional conservation
objectives during the interim planning
period. If the Service determines that
the guidelines are not effecting ade-
quate progress toward or meeting re-
gional and subregional conservation
objectives, the Service will consult
with the California Department of Fish
and Game pursuant to the MOU to seek
appropriate modification of the guide-
lines or their application as defined
therein. If appropriate modification of
the guidelines or their application as
defined therein does not occur, the
Service may revoke the interim take
provisions of this special rule on a sub-
regional or subarea basis. The Service
will publish the findings for revocation
in the FEDERAL REGISTER and provide
for a 30-day public comment period
prior to the effective date for revoking
the provisions of the special rule in a
particular area. Revocation would re-
sult in the reinstatement of the take
prohibitions set forth under 50 CFR
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17.31(a) and (b) in the affected NCCP
area.

[43 FR 6233, Feb. 14, 1978, as amended at 58
FR 65095, Dec. 10, 1993; 60 FR 36010, July 12,
1995; 72 FR 37372, July 9, 2007; 73 FR 23970,
May 1, 2008]

§17.42 Special rules—reptiles.

(a) American alligator (Alligator
mississippiensis)—(1)  Definitions. For
purposes of this paragraph (a) the fol-
lowing definitions apply:

(i) American alligator means any spec-
imen of the species Alligator
mississippiensis, whether alive or dead,
including any skin, part, product, egg,
or offspring thereof held in captivity or
from the wild.

(ii) The definitions of crocodilian skins
and crocodilian parts in §23.70(b) of this
subchapter apply to this paragraph (a).

(2) Taking. No person may take any
American alligator, except:

(i) Any employee or agent of the
Service, any other Federal land man-
agement agency, or a State conserva-
tion agency, who is designated by the
agency for such purposes, may, when
acting in the course of official duties,
take an American alligator.

(ii) Any person may take an Amer-
ican alligator in the wild, or one which
was born in captivity or lawfully
placed in captivity, and may deliver,
receive, carry, transport, ship, sell,
offer to sell, purchase, or offer to pur-
chase such alligator in interstate or
foreign commerce, by any means what-
soever and in the course of a commer-
cial activity in accordance with the
laws and regulations of the State of
taking subject to the following condi-
tions:

(A) Any skin of an American alli-
gator may be sold or otherwise trans-
ferred only if the State or Tribe of tak-
ing requires skins to be tagged by
State or tribal officials or under State
or tribal supervision with a Service-ap-
proved tag in accordance with the re-
quirements in part 23 of this sub-
chapter; and

(B) Any American alligator specimen
may be sold or otherwise transferred
only in accordance with the laws and
regulations of the State or Tribe in
which the taking occurs and the State
or Tribe in which the sale or transfer
occurs.
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(3) Import and export. Any person may
import or export an American alligator
specimen provided that it is in accord-
ance with part 23 of this subchapter.

(4) Recordkeeping. (i) Any person not
holding an import/export license issued
by the Service under part 14 of this
subchapter and who imports, exports,
or obtains permits under part 23 of this
subchapter for the import or export of
American alligator shall keep such
records as are otherwise required to be
maintained by all import/export licens-
ees under part 14 of this subchapter.
Such records shall be maintained as in
the normal course of business, repro-
ducible in the English language, and
retained for 5 years from the date of
each transaction.

(ii) Subject to applicable limitations
of law, duly authorized officers at all
reasonable times shall, upon notice, be
afforded access to examine such
records required to be kept under para-
graph (a)(4)(i) of this section, and an
opportunity to copy such records.

(b) Green sea turtle (Chelonia mydas),
loggerhead sea turtle (Caretta caretta),
olive ridley sea turtle (Lepidochelys
olivacea) (these do not include the pop-
ulations listed as endangered in §17.11).

(1) Prohibitions. Subject to the per-
mits allowable under the following
paragraph (b)(2) of this section, all of
the provisions set forth in §17.31 (which
incorporate portions of §17.21) shall
apply to this wildlife with the fol-
lowing exceptions:

(i) Section 17.21(c)(2) (self-defense) is
not applicable.

(i) In §17.21(c)(3)(i), the word ‘‘or-
phaned” is replaced by the word
‘“‘stranded.”

(iii) Delete §17.21(c)(3)(iv) (Wildlife
threatening human safety).

(iv) [Reserved]

(v) The prohibition against taking
shall not apply to incidental catches,
as specified in 50 CFR 227.72(e).

(vi) The prohibition against taking
within the United States or the terri-
torial sea of the United States shall
not apply to subsistence taking, as
specified in 50 CFR 227.72(f).

(2) Permits. (i) For those activities
which come under the jurisdiction of
the Service, only permits for scientific
purposes, enhancement of propagation
or survival, zoological exhibition or
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educational purposes, are available
under §17.32. Procedures for issuance of
permits are found in §17.32 and, for
those activities which come under the
jurisdiction of the National Marine
Fisheries Service, subpart E of part 220.
All the provisions of §17.32 apply to
permits issued by the Service.

(¢c) Threatened crocodilians—(1) What
are the definitions of terms used in this
paragraph (c)?

(1) Threatened crocodilian means any
live or dead specimen of the following
species: yacare caiman (Caiman yacare),

common caiman (Caiman crocodilus
crocodilus), brown caiman (Caiman
crocodilus fuscus, including Caiman

crocodilus chiapasius), saltwater croco-
dile (Crocodylus porosus) originating in
Australia (also referred to as Aus-
tralian saltwater crocodile), and Nile
crocodile (Crocodylus niloticus).

(ii) The definitions of crocodilian skins
and crocodilian parts in §23.70(b) and re-
export in §23.5 of this subchapter apply
to this paragraph (c).

(2) What activities involving threatened
crocodilians are prohibited by this rule?

(i) All provisions of §§17.31 and 17.32
apply to live specimens, including via-
ble eggs, of all threatened crocodilians
and to any specimen of the Appendix-I
Nile crocodile.

(ii) Except as provided in paragraph
(¢)(2)(i) of this section, the following
prohibitions apply to threatened
crocodilians.

(A) Import, export, and re-export. Ex-
cept as provided in paragraph (c)(3) of
this section, it is unlawful to import,
export, or re-export, or attempt to im-
port, export, or re-export without valid
permits as required under parts 17 and
23 of this subchapter any threatened
crocodilians, including their skins,
parts, and products.

(B) Commercial activity. Except as pro-
vided in paragraph (c)(3) of this sec-
tion, it is unlawful, in the course of a
commercial activity, to sell or offer for
sale, deliver, receive, carry, transport,
or ship in interstate or foreign com-
merce any threatened crocodilians, in-
cluding their skins, parts, and prod-
ucts.

(C) It is unlawful for any person sub-
ject to the jurisdiction of the United
States to commit, attempt to commit,
solicit to commit, or cause to be com-
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mitted any acts described in para-
graphs (¢)(2)(i) and (¢)(2)(ii)(A) and (B)
of this section.

(3) What activities involving threatened
crocodilians are allowed by this rule? Ex-
cept as provided in (c)(2)(i), you may
import, export, or re-export, or sell or
offer for sale, deliver, receive, carry,
transport, or ship in interstate or for-
eign commerce and in the course of a
commercial activity, threatened croco-
dilian skins, parts, and products with-
out a threatened species permit other-
wise required under §17.32 provided the
requirements of parts 13, 14, and 23 of
this subchapter and the requirements
of paragraphs (¢)(3) and (4) of this sec-
tion have been met.

(i) Skins and parts. Except as provided
in (¢)(3)(ii) of this section, the import,
export, or re-export of threatened
crocodilian skins and crocodilian parts
is allowed provided the following con-
ditions are met:

(A) Each crocodilian skin and croco-
dilian part imported, exported, or re-
exported must be tagged or labeled in
accordance with §23.70 of this sub-
chapter.

(B) Any countries re-exporting croco-
dilian skins or parts must have imple-
mented an administrative system for
the effective matching of imports and
re-exports.

(C) If a shipment contains more than
25 percent replacement tags, the U.S.
Management Authority will consult
with the Management Authority of the
re-exporting country before clearing
the shipment. Such shipments may be
seized if we determine that the require-
ments of the Convention have not been
met.

(D) The country of origin and any
intermediary country(s) must be effec-
tively implementing the Convention. If
we receive persuasive information from
the CITES Secretariat or other reliable
sources that a specific country is not
effectively implementing the Conven-
tion, we will prohibit or restrict im-
ports from such country(s) as appro-
priate for the conservation of the spe-
cies.

(ii) Meat, skulls, scientific specimens,
products, and noncommercial personal or
household effects. The tagging require-
ments in paragraph (c¢)(3)(i) of this sec-
tion for skins and parts do not apply to
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the import, export, or re-export of
threatened crocodilian meat, skulls,
scientific specimens, or products or to
the noncommercial import, export, or
re-export of personal effects in accom-
panying baggage or household effects.
(4) When and how will the Service in-
form the public of additional restrictions
in trade of threatened crocodilians? Ex-
cept in rare cases involving extenu-
ating circumstances that do not ad-
versely affect the conservation of the
species, the Service will issue an infor-

mation bulletin (posted on our
websites, hitp:\www.fws.gov/le and
http:\www.fws.gov/international) an-

nouncing additional restrictions on
trade of specimens of threatened
crocodilians if any of the following cri-
teria are met:

(i) The country is listed in a Notifica-
tion to the Parties by the CITES Secre-
tariat as not having designated Man-
agement and Scientific Authorities.

(ii) The country is identified in any
action adopted by the Conference of
the Parties to the Convention, the
Standing Committee, or in a Notifica-
tion issued by the CITES Secretariat,
whereby Parties are asked not to ac-
cept shipments of specimens of any
CITES species from the country in
question or of any crocodilian species
listed in the CITES Appendices.

(iii) We determine, based on informa-
tion from the CITES Secretariat or
other reliable sources, that the country
is not effectively implementing the
provisions of the Convention.

() Reporting requirements for yacare
caiman range countries.

(1) Biennial reports. Range countries
(Argentina, Bolivia, Brazil, and Para-
guay) wishing to export specimens of
yacare caiman to the United States for
commercial purposes must provide a
biennial report containing the most re-
cent information available on the sta-
tus of the species. The first submission
of a status report will be required as of
December 31, 2001, and every 2 years
thereafter on the anniversary of that
date. For each range country, all of the
following information must be included
in the report.

(A) Recent distribution and popu-
lation data, and a description of the
methodology used to obtain such esti-
mates.
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(B) Description of research projects
currently being conducted related to
the biology of the species in the wild,
particularly reproductive biology (for
example, age or size when animals be-
come sexually mature, number of
clutches per season, number of eggs per
clutch, survival of eggs, survival of
hatchlings).

(C) Description of laws and programs
regulating harvest, including approxi-
mate acreage of land set aside as nat-
ural reserves or national parks that
provide protected habitat for yacare
caiman.

(D) Description of current sustain-
able harvest programs, including
ranching (captive rearing of specimens
collected from the wild as eggs or juve-
niles) and farming (captive-breeding)
programs.

(BE) Current harvest quotas for wild
populations.

(F) Export data for the last 2 years.
Information should be organized ac-
cording to the source of specimens such
as wild-caught, captive-reared, or cap-
tive-bred.

(ii) Review and restrictions. The U.S.
Scientific Authority will conduct a re-
view every 2 years, using information
in the biennial reports and other avail-
able information, to determine whether
range country management programs
are effectively achieving conservation
benefits for the yacare caiman. Based
on the best available information, we
may restrict trade from a range coun-
try if we determine that the conserva-
tion or management status of threat-
ened yacare caiman populations has
changed, such that continued recovery
of the population in that country may
be compromised. Trade restrictions, as
addressed in paragraph (c)(4) of this
section, may be implemented based on
one or more of the following factors:

(A) Failure to submit the reports de-
scribed above, or failure to respond to
requests for additional information.

(B) A change in range country laws
or regulations that lessens protection
for yacare caiman.

(C) A change in range country man-
agement programs that lessens protec-
tion for the species.

(D) A documented decline in wild
population numbers.
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(E) A documented increase in poach-
ing.

(F) A documented decline in habitat
quality or quantity.

(G) Other natural or manmade fac-
tors affecting the species’ recovery.

(d) Blue-tailed mole skink (Eumeces
egregius lividus) and sand skink (Neoseps
reynoldsi). (1) No person shall take
these species, except in accordance
with applicable State fish and wildlife
conservation laws and regulations for
educational purposes, scientific pur-
poses, the enhancement or survival of
the species, zoological exhibition, and
other conservation purposes consistent
with the Act.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to taking of
these species is also a violation of the
Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatever, any
such species taken in violation of ap-
plicable State fish and wildlife con-
servation laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraph (c) (1)
through (3) of this section.

(5) Taking of these species for pur-
poses other than those described in
paragraph (c)(1) of this section, includ-
ing taking incidental to carrying out
otherwise lawful activities, is prohib-
ited except when permitted under
§§17.23 and 17.32.

(e) Desert tortoise (Gopherus
agassicii)—(1) Definition. For the pur-
poses of this paragraph (e) ‘‘desert tor-
toise”” shall mean any member of the
species Gopherus agassizii, whether
alive or dead, and any part, product,
egg, or offspring thereof, found outside
of Arizona (south and east of the Colo-
rado River) and Mexico, regardless of
natal origin or place of removal from
the wild.

(2) Applicable provisions. The provi-
sions of §17.31-17.32 shall apply to any
desert tortoise subject to this para-
graph (e).

(f) Bog turtle (Clemmys muhlenbergii),
southern population—(1) Definitions of
terms. For the purposes of this para-
graph (f): Bog turtle of the southern
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population means any member of the
species Clemmys muhlenbergii, within
Georgia, North Carolina, South Caro-
lina, Tennessee and Virginia, regard-
less of whether in the wild or captivity,
and also applies to the progeny of any
such turtle.

(2) Prohibitions. Except as provided in
paragraph (f)(3) of this section, the pro-
visions of Sec. 17.31 (a) and (b) of this
part applies to bog turtles of the south-
ern population (see also 50 CFR part
23).

(3) Take. Incidental take, that is,
take that results from, but is not the
purpose of, carrying out an otherwise
lawful activity, does not apply to bog
turtles of the southern population.

(g) [Reserved]

[42 FR 2076, Jan. 10, 1977, as amended at 43
FR 32809, July 28, 1978; 44 FR 59084, Oct. 12,
1979; 45 FR 17589, Mar. 19, 1980; 45 FR 78154,
Nov. 25, 1980; 48 FR 46336, Oct. 12, 1983; 50 FR
25678, June 20, 1985; 50 FR 45409, Oct. 31, 1985;
52 FR 21063, June 4, 1987; 52 FR 42662, Nov. 6,
1987; 55 FR 12191, Apr. 2, 1990; 61 FR 32366,
June 24, 1996; 62 FR 59622, Nov. 4, 1997; 66 FR
25879, May 4, 2000; 72 FR 48446, Aug. 23, 2007]

§17.43 Special rules—amphibians.

(a) San Marcos salamander (Eurycea
nana). (1) All provisions of §17.31 apply
to this species, except that it may be
taken in accordance with applicable
State law.

(2) Any violation of State law will
also be a violation of the Act.

(b) Chiricahua leopard frog (Rana
chiricahuensis).

(1) What activities are prohibited? Ex-
cept as noted in paragraph (b)(2) of this
section, all prohibitions of §17.31 will
apply to the Chiricahua leopard frog.

(2) What activities are allowed on pri-
vate, State, or Tribal land? Incidental
take of the Chiricahua leopard frog
will not be considered a violation of
section 9 of the Act, if the take results
from livestock use at or maintenance
activities of livestock tanks located on
private, State, or Tribal lands. A live-
stock tank is defined as an existing or
future impoundment in an ephemeral
drainage or upland site constructed
primarily as a watering site for live-
stock.

(c) California tiger
(Ambystoma californiense).

salamander
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(1) Which populations of the California
tiger salamander are covered by this spe-
cial rule? This rule covers the Cali-
fornia tiger salamander (Ambystoma
californiense) rangewide.

(2) What activities are prohibited? Ex-
cept as noted in paragraph (c)(3) of this
section, all prohibitions of §17.31 will
apply to the California tiger sala-
mander.

(3) What activities are allowed on pri-
vate or Tribal land? Incidental take of
the California tiger salamander will
not be a violation of section 9 of the
Act, if the incidental take results from
routine ranching activities located on
private or Tribal lands. Routine ranch-
ing activities include, but are not lim-
ited to, the following:

(i) Livestock grazing according to
normally acceptable and established
levels of intensity in terms of the num-
ber of head of livestock per acre of
rangeland;

(ii) Control of ground-burrowing ro-
dents using poisonous grain according
to the labeled directions and local,
State, and Federal regulations and
guidelines (The use of toxic or suffo-
cating gases is not exempt from the
prohibitions due to their nontarget-
specific mode of action.);

(iii) Control and management of bur-
row complexes using discing and grad-
ing to destroy burrows and fill open-
ings;

(iv) Routine management and main-
tenance of stock ponds and berms to
maintain livestock water supplies
(This exemption does not include the
intentional introduction of species into
a stock pond that may prey on Cali-
fornia tiger salamander adults, larvae,
or eggs.);

(v) Routine maintenance or construc-
tion of fences for grazing management;

(vi) Planting, harvest, or rotation of
unirrigated forage crops as part of a
rangeland livestock operation;

(vii) Maintenance and construction of
livestock management facilities such
as corrals, sheds, and other ranch out-
buildings;

(viii) Repair and maintenance of un-
improved ranch roads (This exemption
does not include improvement, up-
grade, or construction of new roads.);

(ix) Discing of fencelines or perim-
eter areas for fire prevention control;
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(x) Placement of mineral supple-
ments; and

(xi) Control and management of nox-
ious weeds.

(d) California red-legged frog (Rana
aurora draytonii). (1) Which populations
of the California red-legged frog are cov-
ered by this special rule? This rule covers
the California red-legged frog (Rana
aurora draytonii) rangewide.

(2) What activities are prohibited? Ex-
cept as noted in paragraph (d)(3) of this
section, all prohibitions of §17.31 will
apply to the California red-legged frog.

(3) What activities are allowed on pri-
vate or Tribal land? Incidental take of
the California red-legged frog will not
be a violation of section 9 of the Act, if
the incidental take results from rou-
tine ranching activities located on pri-
vate or Tribal lands. Routine ranching
activities include, but are not limited
to, the following:

(i) Livestock grazing according to
normally acceptable and established
levels of intensity in terms of the num-
ber of head of livestock per acre of
rangeland;

(ii) Control of ground-burrowing ro-
dents using poisonous grain according
to the labeled directions and local,
State, and Federal regulations and
guidelines (In areas where California
red-legged frogs and California tiger
salamanders coexist, the use of toxic or
suffocating gases is not exempt from
the prohibitions due to their nontar-
get-specific mode of action.);

(iii) Control and management of bur-
row complexes using discing and grad-
ing to destroy burrows and fill open-
ings (This exemption does not apply to
areas within 0.7 mi (1.2 km) of known
or potential California red-legged frog
breeding ponds.);

(iv) Routine management and main-
tenance of stock ponds and berms to
maintain livestock water supplies
(This exemption does not include the
intentional introduction of species into
a stock pond (including non-native fish
and bullfrogs) that may prey on Cali-
fornia red-legged frog adults, larvae, or
€g8gs.);

(v) Routine maintenance or construc-
tion of fences for grazing management;

(vi) Planting, harvest, or rotation of
unirrigated forage crops as part of a
rangeland livestock operation;
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(vii) Maintenance and construction of
livestock management facilities such
as corrals, sheds, and other ranch out-
buildings;

(viii) Repair and maintenance of un-
improved ranch roads (This exemption
does not include improvement, up-
grade, or construction of new roads.);

(ix) Discing of fencelines or perim-
eter areas for fire prevention control;

(x) Placement of mineral supple-
ments; and

(xi) Control and management of nox-
ious weeds.

[40 FR 44415, Sept. 26, 1975, as amended at 45
FR 47363, July 14, 1980; 67 FR 40811, June 13,
2002; 69 FR 47248, Aug. 4, 2004; 71 FR 19293,
Apr. 13, 2006]

§17.44 Special rules—fishes.

(a) Lahontan cutthroat trout, Paiute
cutthroat trout, and Arizona trout
(Salmo clarki henshawi, Salmo clarki
seleniris, and Salmo apache). (1) All the
provisions of §17.31 apply to these spe-
cies, except that they may be taken in
accordance with applicable State law.

(2) Violation of State law will also be
a violation of the Act.

(b) Bayou darter (Etheostoma rubrum).
(1) All the provisions of §17.31 apply to
this species, except that they may be
taken in accordance with applicable
State law.

(2) Any violation of State law will
also be a violation of the Act.

(c) Slender chub (Hybopsis cahni),

spotfin chub (Erimonaxr monachus),
slackwater darter (Etheostoma
boschungi), and yellowfin madtom

(Noturus flavipinnis). (1) All the provi-
sions of §17.31 apply to these species,
except that they may be taken in ac-
cordance with applicable State law.

(2) Any violation of State law will
also be a violation of the Act.

(d) Leopard darter (Percina
pantherina). (1) All provisions of §17.31
apply to this species, except that it
may be taken in accordance with appli-
cable State law.

(2) Any violation of State law will
also be a violation of the Act.

(e) Little Kern golden trout (Salmo
aguabonita whitei). (1) All provisions of
§17.31 apply to this species, except that
it may be taken in accordance with ap-
plicable State law.
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(2) Any violation of State law will
also be a violation of the Act.

(f) Greenback cutthroat trout (Salmo
clarki stomias). (1) All provisions of
§17.31 apply to this species, except that
it may be taken in accordance with ap-
plicable State law.

(2) Any violation of State law will
also be a violation of the Act.

(g) Chihuahua chub (Gila nigrescens).
(1) All provisions of §17.31 apply to this
species, except that it may be taken in
accordance with applicable State law.

(2) Any violation of State law will
also be a violation of the Endangered
Species Act.

(h) Yaqui catfish (Ictalurus pricei) and
beautiful shiner (Notropis formosus). (1)
All provisions of §17.31 apply to these
species, except that they may be taken
for educational, scientific, or conserva-
tion purposes in accordance with appli-
cable Arizona State laws and regula-
tions.

(2) Any violation of State law will
also be a violation of the Endangered
Species Act.

(i) Big Spring spinedace (Lepidomeda
mollispinis pratensis). (1) All the provi-
sions of §17.31 apply to this species, ex-
cept that it may be taken in accord-
ance with applicable State fish and
wildlife conservation laws and regula-
tions in the following instances: edu-
cational purposes, scientific purposes,
the enhancement of propagation or sur-
vival of the species, zoological exhi-
bition, and other conservation purposes
consistent with the Act.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to this species
will also be a violation of the Endan-
gered Species Act.

(j) Hutton tui chub (Gila bicolor sub-
species) and Foskett speckled dace
(Rhinichthys osculus subspecies). (1) No
person shall take these species, except
in accordance with applicable State
fish and wildlife conservation laws and
regulations in the following instances:
for educational purposes, scientific
purposes, the enhancement of propaga-
tion or survival of the species, zoolog-
ical exhibition, and other conservation
purposes consistent with the Act.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the taking
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of these species will also be a violation
of the Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife conservation
laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (j) (1)
through (3) of this section.

(k) Niangua darter, FEtheostoma
nianguae. (1) No person shall take the
species, except in accordance with ap-
plicable State fish and wildlife con-
servation laws and regulations in the
following instances: educational pur-
poses, scientific purposes, the enhance-
ment of propagation or survival of the
species, =zoological exhibition, and
other conservation purposes consistent
with the Act.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the taking
of this species will also be a violation
of the Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife conservation
laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (k) (1)
through (3) of this section.

(@)) Warner sucker (Catostomus
warnerensis). (1) No person shall take
the species, except in accordance with
applicable State fish and wildlife con-
servation laws and regulations in the
following instances:

(i) For educational purposes, sci-
entific purposes, the enhancement of
propagation or survival of the species,
zoological exhibition, and other con-
servation purposes consistent with the
Act;

(ii) Incidental to State-permitted
recreational fishing activities, pro-
vided that the individual fish taken is
immediately returned to its habitat.
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(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the taking
of this species will also be a violation
of the Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife laws or regu-
lations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (1) (1)
through (3) of this section.

(m) Desert dace (Eremichthys acros).
(1) No person shall take the species, ex-
cept in accordance with applicable
State fish and wildlife conservation
laws and regulations in the following
instances: For educational purposes,
scientific purposes, the enhancement of
propagation or survival of the species,
zoological exhibition, and other con-
servation purposes consistent with the
Act.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the taking
of this species will also be a violation
of the Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of ap-
plicable State fish and wildlife con-
servation laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (m) (1)
through (3) of this section.

(n) Railroad Valley springfish
(Crenichthys mnevadae). (1) No person
shall take the species, except in ac-
cordance with applicable State fish and
wildlife conservation laws and regula-
tions in the following instances: for
educational purposes, scientific pur-
poses, the enhancement of propagation
or survival of the species, zoological
exhibition, and other conservation pur-
poses consistent with the Act.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the taking
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of this species will also be a violation
of the Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife conservation
laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (n) (1)
through (3) of this section.

(0) Sonora chub (Gila ditaenia). (1) No
person shall take the species, except in
accordance with applicable State fish
and wildlife conservation laws and reg-
ulations in the following instances:

(i) For educational purposes, sci-
entific purposes, the enhancement of
propagation or survival of the species,
zoological exhibition, and other con-
servation purposes consistent with the
Act; or,

(ii) Incidental to State-permitted
recreational fishing activities, pro-
vided that the individual fish taken is
immediately returned to its habitat.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the taking
of this species will also be a violation
of the Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife conservation
laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (o) (1)
through (3) of this section.

(p) Spikedace (Meda fulgida). (1) No
person shall take the species, except in
accordance with applicable State fish
and wildlife conservation laws and reg-
ulations in the following instances:

(i) For educational purposes, sci-
entific purposes, the enhancement of
propagation or survival of the species,
zoological exhibition, and other con-
servation purposes consistent with the
Act; or,

(ii) Incidental to State permitted rec-
reational fishing activities, provided

50 CFR Ch. I (10-1-10 Edition)

that the individual fish taken is imme-
diately returned to its habitat.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to taking of
this species is also a violation of the
Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife conservation
laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (p) (1)
through (3) of this section.

Q) Loach minnow (Rhinicthys
(=Tiaroga) cobitis). (1) No person shall
take the species, except in accordance
with applicable State fish and wildlife
conservation laws and regulations in
the following instances: (i) For edu-
cational purposes, scientific purposes,
the enhancement of propagation or sur-
vival of the species, zoological exhi-
bition, and other conservation purposes
consistent with the Act or, (ii) inci-
dental to State permitted recreational
fishing activities, provided that the in-
dividual fish taken is immediately re-
turned to its habitat.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the taking
of this species is also a violation of the
Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife conservation
laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (q) (1)
through (3) of this paragraph.

(r) Pecos bluntnose shiner (Notropis
simus pecosensis). (1) No person shall
take the species, except in accordance
with applicable State fish and wildlife
conservation laws and regulations in
the following instances:

(i) For educational purposes, sci-
entific purposes, the enhancement of
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propagation or survival of the species,
zoological exhibition, and other con-
servation purposes consistent with the
Act; or,

(ii) Incidental to State permitted rec-
reational fishing activities, provided
that the individual fish taken is imme-
diately returned to its habitat.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to taking of
this species will also be a violation of
the Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife conservation
laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (r) (1)
through (3) of this section.

(s) Waccamaw Silverside (Menidia
ertensa). (1) No person shall take the
species, except in accordance with ap-
plicable State fish and wildlife con-
servation laws and regulations.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the taking
of this species will also be a violation
of the Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife conservation
laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (s) (1)
through (3) of this section.

(t) Little Colorado spinedace
(Lepidomeda vittata). (1) No person shall
take this species, except in accordance
with applicable State Fish and Wildlife
conservation laws and regulations in
the following instances: for educational
purposes, scientific purposes, the en-
hancement of propagation or survival
of the species, zoological exhibition,
and other conservation purposes con-
sistent with the Act.
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(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the taking
of this species is also a violation of the
Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife conservation
laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (t) (1)
through (3) of this section.

(u) Pygmy sculpin (Cottus pygmaeus).
The City of Anniston Water Works and
Sewer Board will continue to wuse
Coldwater Spring as a municipal water
supply. Pumpage may remove all
spring flow in excess of 3 cubic feet per
second (1,938,000 gallons per day).

(V) Gulf sturgeon (Acipenser
oxyrhynchus desotoi). (1) No person shall
take this species, except in accordance
with applicable State fish and wildlife
conservation laws and regulations for
educational purposes, scientific pur-
poses, the enhancement of propagation
or survival of the species, zoological
exhibition, or other conservation pur-
poses consistent with the Act.

(2) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to taking of
this species is also a violation of the
Endangered Species Act.

(3) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatever, any of
this species taken in violation of appli-
cable State fish and wildlife conserva-
tion laws or regulations.

(4) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (v)(1)
through (3) of this section.

(5) Taking of this species for purposes
other than those described in para-
graph (v)(1) of this section, including
taking incidental to otherwise lawful
activities, is prohibited except when
permitted under 50 CFR 17.32.

(w) What species are covered by this
special rule? Bull trout (Salvelinus
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confluentus), wherever found in the co-
terminous lower 48 States, except in
the Jarbidge River Basin in Nevada and
Idaho (see 50 CFR 17.44(x)).

(1) What activities do we prohibit? Ex-
cept as noted in paragraph (w)(2) of
this section, all prohibitions of 50 CFR
17.31 and exemptions of 50 CFR 17.32
shall apply to the bull trout in the co-
terminous United States as defined in
paragraph (w) of this section.

(i) No person may possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of this
section or in violation of applicable
State, National Park Service, and Na-
tive American Tribal fish and con-
servation laws and regulations.

(ii) It is unlawful for any person to
attempt to commit, solicit another to
commit, or cause to be committed, any
offense listed in this special rule.

(2) What activities do we allow? In the
following instances you may take this
species in accordance with applicable
State, National Park Service, and Na-
tive American Tribal fish and wildlife
conservation laws and regulations, as
constituted in all respects relevant to
protection of bull trout in effect on No-
vember 1, 1999:

(i) Educational purposes, scientific
purposes, the enhancement of propaga-
tion or survival of the species, zoolog-
ical exhibition, and other conservation
purposes consistent with the Act; or

(ii) Fishing activities authorized
under State, National Park Service, or
Native American Tribal laws and regu-
lations;

(3) How does this rule relate to State
protective regulations? Any violation of
applicable State, National Park Serv-
ice, or Native American Tribal fish and
wildlife conservation laws or regula-
tions with respect to the taking of this
species is also a violation of the Endan-
gered Species Act.

(x) Bull trout (Salvelinus confluentus),
Jarbidge River population segment. (1)
Prohibitions. Except as noted in para-
graph (x)(2) of this section, all prohibi-
tions of 50 CFR 17.31 and exemptions of
50 CFR 17.32 apply to the bull trout in
the Jarbidge River population segment
within the United States.

(2) Exceptions. No person may take
this species, except in the following in-
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stances in accordance with applicable
State fish and wildlife conservation
laws and regulations relevant to pro-
tection of bull trout in effect on April
8, 1999.

(i) For educational purposes, sci-
entific purposes, the enhancement of
propagation or survival of the species,
zoological exhibition, and other con-
servation purposes consistent with the
Act;

(ii) Incidental to State-permitted
recreational fishing activities, pro-
vided that any bull trout caught are
immediately returned to the stream.

(iii) The exceptions in paragraphs
(x)(2) (i) and (ii) of this section will be
in effect until April 9, 2001. At that
time, all take prohibitions of the Act
will be reinstated for the Jarbidge
River population segment unless excep-
tions to take prohibitions are other-
wise provided through a subsequent
special rule.

(3) Any violation of applicable State
fish and wildlife conservation laws or
regulations with respect to the taking
of this species is also a violation of the
Endangered Species Act.

(4) No person may possess, sell, de-
liver, carry, transport, ship, import, or
export, any means whatsoever, any
such species taken in violation of this
section or in violation of applicable
State fish and conservation laws and
regulations.

(5) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (x)(2)
through (4) of this section.

(y) Beluga sturgeon. This paragraph
applies to the threatened beluga stur-
geon (Huso huso).

(1) How are various terms defined in
this special rule? In addition to the defi-
nitions specified in §10.12 of subchapter
B of this chapter, we define certain
terms that specifically apply to beluga
sturgeon trade and this special rule as
follows:

Aquacultured beluga sturgeon products.
Eggs, larvae, fingerlings, or other prod-
ucts derived from Huso huso captive-
bred or grown in captivity for commer-
cial purposes starting at least at the F1
generation in captivity (i.e., captive-
bred for at least one generation).
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Beluga caviar. Processed unfertilized
eggs from female Huso huso intended

for human consumption, including
products containing such eggs (e.g.,
cosmetics).

Beluga meat. Excised muscle tissue of
Huso huso destined for human con-
sumption.

Black Sea. The contiguous waters of
the Black Sea and the Sea of Azov.

CITES. The Convention on Inter-
national Trade in Endangered Species
of Wild Fauna and Flora.

Ezxport. The transport of a beluga
sturgeon specimen out of its country of
origin.

Hatchery-origin beluga sturgeon. Speci-
mens of Huso huso captive-bred solely
in the littoral states, primarily for re-
introduction and stock enhancement
purposes. Such specimens can occur in
the natural marine environment of the
littoral states.

Live or living beluga sturgeon. Any liv-
ing specimen of Huso huso, including
viable unfertilized or fertilized eggs,
larvae, fingerlings, juveniles, and
adults.

Littoral states. Azerbaijan, Bulgaria,
Georgia, Islamic Republic of Iran,
Kazakhstan, Romania, Russian Federa-
tion, Serbia and Montenegro, Turkey,
Turkmenistan, and Ukraine.

Re-export. Export of beluga sturgeon
specimens that were previously im-
ported.

Wild beluga sturgeon. Specimens of
Huso huso born and reared in the nat-
ural marine environment within the
current or former geographic range of
the species.

(2) What activities involving beluga
sturgeon are affected by this rule? (i)
International trade in beluga sturgeon.
Except as provided in paragraphs (y)(3)
and (y)(5) of this section, all prohibi-
tions and provisions of §§17.31(a) and
17.32 apply to the international trade
in beluga sturgeon, including its parts
and derivatives. Live beluga sturgeon
remain subject to all the prohibitions
and provisions of §§17.31(a) and 17.32.

(ii) Trade without CITES documents.
Except as provided in paragraph (y)(3)
of this section, you may not import,
export, or re-export, or present for ex-
port or re-export, beluga sturgeon or
beluga sturgeon products without valid
CITES permits and other permits and
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licenses issued under parts 13, 17, and 23
of this chapter.

(iii) Commercial activity. Except as
provided in paragraphs (y)(3) and (5) of
this section and §17.32, you may not
sell or offer for sale, deliver, receive,
carry, transport, or ship in interstate
or foreign commerce in the course of a
commercial activity any beluga stur-
geon or beluga sturgeon products.

(iv) It is unlawful for any person sub-
ject to the jurisdiction of the United
States to commit, attempt to commit,
solicit to commit, or cause to be com-
mitted any acts described in para-
graphs (y)(2)(ii) and (iii) of this section.

(3) What activities are erxempted from
threatened species permits by this rule? (1)
Import, export or re-export, and interstate
and foreign commerce involving certain
caviar and meat obtained from beluga
sturgeon. You may import, export or re-
export, or conduct interstate or foreign
commerce in beluga sturgeon caviar
and meat without a threatened species
permit issued according to §17.32 only
if the caviar and meat are derived from
wild or hatchery-origin beluga stur-
geon that were caught and processed in
the littoral states, or the caviar and
meat are exempt from permits because
they originate from qualifying aqua-
culture facilities outside of littoral
states (see paragraph (y)(5) of this sec-
tion). Also, the provisions in parts 13,
14, and 23 of this chapter and the fol-
lowing requirements must be met:

(A) Except for caviar contained in
cosmetics, any beluga caviar must
comply with all CITES labeling re-
quirements, as defined in relevant Res-
olutions or Decisions of the Conference
of the Parties, including beluga caviar
in interstate commerce in the United
States. All individuals or businesses in
the United States wishing to engage in
domestic interstate commerce of
beluga sturgeon caviar must follow the
CITES caviar-labeling requirements.

(B) The shipment must be accom-
panied by a valid CITES permit or cer-
tificate upon import, export, or re-ex-
port.

(C) For each shipment covered by
this exemption, the country of origin
and each country of re-export, and the
country of import involved in the trade
of a particular shipment, must have
designated both a CITES Management
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Authority and Scientific Authority,
and have not been identified by the
CITES Conference of the Parties, the
CITES Standing Committee, or in a
Notification from the CITES Secre-
tariat as a country from which Parties
should not accept permits for beluga
sturgeon or all CITES-listed species in
general.

(D) The littoral state from which the
beluga sturgeon caviar or meat origi-
nated has complied with all of the re-
quirements shown in paragraph (y)(4)
of this section, and none of the export-
ing, importing, or re-exporting coun-
tries involved in the commercial activ-
ity has been subject to an administra-
tive trade restriction or suspension as
outlined in paragraphs (y)(6) and (7) of
this section.

(BE) Any relevant aquaculture facility
located outside of a littoral state has
complied with all of the requirements
shown in paragraph (y)(6) of this sec-
tion.

(ii) Import and re-export of mon-com-
mercial personal or household effects.
You may import, export or re-export,
or conduct interstate or foreign com-
merce in beluga sturgeon personal or
household effects without a threatened
species permit issued according to
§17.32. Also, for CITES permits, Article
VII1.3. of CITES recognizes a limited ex-
emption for the international move-
ment of personal and household effects,
including specimens of beluga stur-
geon.

(A) Stricter national measures. The ex-
emption for personal and household ef-
fects does not apply if a country pro-
hibits or restricts the import, export,
or re-export of the item.

(I) You or your shipment must be ac-
companied by any document required
by a country under its stricter national
measures.

(2) In the United States, you must
obtain any permission needed under
other regulations in this subchapter.

(B) Required CITES documents. You
must obtain a CITES document for per-
sonal or household effects and meet the
requirements of this part if one of the
following applies:

(I) The Management Authority of the
importing, exporting, or re-exporting
country requires a CITES document.
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(2) You or your shipment does not
meet all of the conditions for an ex-
emption as provided in paragraphs
(¥)(3)(1i)(C) and (D) of this section.

(3) The personal or household effect
exceeds 260 grams of beluga caviar. To
import, export, or re-export more than
260 grams, you must have a valid
CITES document for the entire quan-
tity.

(C) Personal effects. You do not need a
CITES document to import, export, or
re-export any part, product, derivative,
or manufactured article of a legally ac-
quired beluga sturgeon specimen to or
from the United States if all of the fol-
lowing conditions are met:

(I) No living beluga sturgeon is in-
cluded.

(2) You personally own and possess
the item for non-commercial purposes,
including any item intended as a per-
sonal gift.

(3) The item and quantity of items
are reasonably necessary or appro-
priate for the nature of your trip or
stay.

(4) You are either wearing the item
as clothing or an accessory or taking it
as part of your personal baggage, which
is being carried by you or checked as
baggage on the same plane, boat, car,
or train as you.

(5) The item was not mailed or
shipped separately.

(D) Household effects. You do not need
a CITES document to import, export,
or re-export any part, product, deriva-
tive, or manufactured article of a le-
gally acquired beluga sturgeon speci-
men that is part of a shipment of your
household effects when moving your
residence to or from the United States,
if all of the following conditions are
met:

(I) No living beluga sturgeon is in-
cluded.

(2) You personally own the item and
are moving it for non-commercial pur-
poses.

(3) The item and quantity of items
are reasonably necessary or appro-
priate for household use.

(4) You import, export, or re-export
your household effects within 1 year of
changing your residence from one
country to another.
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(5) The shipment, or shipments if you
cannot move all of your household ef-
fects at one time, contains only items
purchased, inherited, or otherwise ac-
quired before you moved your resi-
dence.

(BE) Trade restrictions. Regardless of
the provisions above for personal and
household effects, any trade suspension
or trade restriction administratively
imposed by the Service under para-
graphs (y)(6) or (7) of this section could
also apply to personal and household
effects of beluga caviar.

(4) What must beluga sturgeon littoral
states do to be authorized under the spe-
cial rule to export to the United States?
The following requirements apply to
the littoral states wishing to export
beluga caviar or beluga meat to the
United States without the need for a
threatened species permit issued under
§17.32. These requirements apply to all
shipments of beluga caviar and beluga
meat that originate in the littoral
states, even if the shipments are re-ex-
ported to the United States via an
intermediary country. (See paragraph
(y)(7) of this section for more informa-
tion on the Service’s biennial reviews
under the special rule.)

(1) Basin-wide beluga sturgeon manage-
ment plans. By September 6, 2005, each
littoral state wishing to export beluga
caviar or beluga meat to the United
States without the need for a threat-
ened species permit issued under §17.32
must submit to the Service’s Division
of Scientific Authority a copy of a co-
operative management plan for its re-
spective basin (i.e., Black Sea or Cas-
pian Sea) that addresses Huso huso con-
servation. Each of these two basin-wide
management plans must be agreed to
by all of the littoral states (not just ex-
porting nations) in the Black Sea or
the Caspian Sea, as appropriate. Upon
receipt, the Division of Scientific Au-
thority will review these basin-wide
management plans within 90 days for
completeness and clarity. If any ele-
ments of the management plans are
missing or unclear, we will ask the ap-
propriate littoral states to provide ad-
ditional information within 60 days of
the date we contact them. If the lit-
toral states fail to respond or fail to
submit basin-wide management plans
by the specified deadline, or if we are
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unable to confirm that all littoral
states are signatories to those plans,
we will immediately suspend trade
with all littoral states in the given
basin (Caspian Sea or Black Sea) until
we are satisfied that such management
plans exist. Submission of documents
in English may help expedite the Serv-
ice’s review. These cooperative man-
agement plans must contain the fol-
lowing elements:

(A) A clear statement of the recovery
and management objectives of the
plan, including a specification of the
stock(s) concerned, a definition of what
constitutes over-fishing for that stock,
and a rebuilding objective and schedule
for that stock;

(B) A statement of standard regula-
tions and habitat improvement strate-
gies (e.g., size limits, target harvest
rates, quotas, seasons, fishing gear, ef-
fort caps, fish passage improvement,
water quality controls) to be utilized
by the nations involved;

(C) A complete statement of the spe-
cific regulatory, monitoring, and re-
search requirements that each cooper-
ating nation must implement to be in
compliance with the management plan;

(D) A complete description of how
stock survey data and fisheries data
are used to establish annual catch and
export quotas, including a full expla-
nation of any models used and the as-
sumptions underlying those models;

(E) Procedures under which the na-
tions may implement and enforce al-
ternative management measures that
achieve the same conservation benefits
for beluga sturgeon as the standards
mentioned in paragraph (y)4)(A)(B) of
this section; and

(F) A complete schedule by which na-
tions must take particular actions to
be in compliance with the plan.

(ii) National regulations. By Sep-
tember 6, 2005, each littoral state wish-
ing to export beluga caviar or beluga
meat to the United States under this
special rule must provide the Service’s
Division of Scientific Authority with
copies of national legislation and regu-
lations that implement the basin-wide
cooperative management plan de-
scribed in paragraph (y)(4)(i) of this
section, including regulations per-
taining to the harvest, trade, aqua-
culture, restocking, and processing of
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beluga sturgeon. Upon receipt, the Di-
vision of Scientific Authority will re-
view these national laws and regula-
tions within 90 days for completeness
and clarity. If any elements of the na-
tional legislation or national fishery
regulations are missing or unclear, we
will ask the appropriate littoral states
to provide additional information with-
in 60 days of the date we contact them.
If the littoral states fail to respond or
fail to submit copies of national laws
and regulations by the specified dead-
line, we will immediately suspend
trade with the given littoral states
until we are satisfied that such laws
and regulations are in effect. Submis-
sion of documents in English may help
expedite the Service’s review.

(iii) Caviar labeling. All caviar ship-
ments imported into the United States
must follow the CITES caviar-labeling
requirements as agreed to in the rel-
evant Resolutions and Decisions of the
CITES Parties. Current labeling re-
quirements can be obtained by con-
tacting the Division of Management
Authority, Branch of Permits—Inter-
national, U.S. Fish and Wildlife Serv-
ice, 4401 North Fairfax Drive, Room
700, Arlington, VA 22203.

(iv) CITES compliance. Except as pro-
vided in paragraph (y)(3)(ii) of this sec-
tion, all shipments of beluga sturgeon
specimens, including those exempted
from threatened species permits under
this special rule, will require accom-
panying valid CITES permits and cer-
tificates upon import, export, or re-ex-
port.

(v) Initial reporting period. Until Sep-
tember 6, 2005, no threatened species
permits will be required for the import,
export, re-export, or interstate or for-
eign commerce of beluga sturgeon cav-
iar and meat that originated in the lit-
toral states, in order to provide the lit-
toral states time to submit the re-
quired documentation. After this 6-
month period, the exemption from
threatened species permits will con-
tinue only while the Service reviews
littoral state compliance with para-
graphs (y)(4)(i) through (iv) of this sec-
tion. If this review demonstrates that
the provisions of this special rule are
not met, the Service will announce and
institute trade restrictions or suspen-
sions in beluga sturgeon caviar or meat
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with one or more littoral states as per
paragraph (y)(7) of this section.

(vi) Biennial reports. Littoral state
governments wishing to export speci-
mens of beluga sturgeon caviar or meat
to the United States under this special
rule must provide to the Service’s Divi-
sion of Scientific Authority reports
containing the most recent informa-
tion available on the status of the spe-
cies, following the information guide-
lines specified below. The Service must
receive the first report no later than
December 1, 2005, and every 2 years
thereafter on the anniversary of that
date. Starting in December 2005, and
thereafter on a biennial basis, the
Service will review the national re-
ports within 90 days of receiving them
and any other pertinent information on
wild beluga sturgeon conservation. If
any elements of the biennial reports
are missing or unclear, the Service will
ask the appropriate littoral states to
provide additional information within
60 days of the date we contact them. If
the littoral states fail to respond or
fail to submit biennial reports by the
specified deadline, we will immediately
suspend trade with the given littoral
states (see paragraph (y)(7) of this sec-
tion for details on how such a suspen-
sion would be instituted and an-
nounced). Submission of documents in
English may help expedite the Serv-
ice’s review. We propose to use these
reviews to determine whether littoral
state management programs are lead-
ing to recovery of wild beluga sturgeon
stocks. For each littoral state, the fol-
lowing information must be provided in
the biennial reports:

(A) A description of the specific fish-
ery regulations that affect the harvest
of Huso huso in the respective littoral
state, with any changes from the pre-
vious report highlighted;

(B) A description of any revisions to
the cooperative management program
mentioned in paragraph (y)(4)(i) of this
section, including any new models, as-
sumptions, or equations used to set
harvest and export quotas;

(C) New information obtained in the
last 2 years on beluga sturgeon dis-
tribution, stock size, models used for
quota-setting, spawning activity, habi-
tat use, hatchery programs and results,
or other relevant subjects;
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(D) A summary of law enforcement
activities undertaken in the last 2
years, and a description of any changes
in programs to prevent poaching and
smuggling, including indicators of
their effectiveness;

(E) A summary of the revenues gen-
erated by the commercial exploitation
of beluga sturgeon in the respective lit-
toral state, and a summary of any doc-
umented conservation benefits result-
ing from the commercial harvest pro-
gram in that country (e.g., revenues al-
located to hatchery and restocking
programs or research programs); and

(F) Export data for the previous two
calendar years.

(6) Can aquacultured beluga sturgeon
products be exempt from threatened spe-
cies permits if the products originate out-
side the littoral states? We will consider
exemptions from threatened species
permits for beluga caviar and meat ob-
tained from aquaculture facilities out-
side the littoral states. These exemp-
tions will be for individual facilities,
and would allow aquacultured beluga
caviar and meat originating from these
facilities to be imported, exported, re-
exported, or traded in interstate and
foreign commerce without threatened
species permits issued under Section 10
of the Act. Aquaculture facilities with-
in the United States could also be ex-
empt from prohibitions against take
for purposes of harvesting caviar or
meat (i.e., kKilling of beluga sturgeon),
or for conducting activities involving
research to enhance the survival or
propagation of the species. Facilities
outside the littoral states wishing to
obtain such exemptions must submit a
written request to the Division of Man-
agement Authority, Branch of Per-
mits—International, U.S. Fish and
Wildlife Service, 4401 N. Fairfax Drive,
Room 700, Arlington, VA 22203, and pro-
vide to the Service’s Division of Sci-
entific Authority, in Room 750 at the
same address, information that shows,
at a minimum, all of the following:

(i) The facility in question is using
best management practices to prevent
the escape of beluga sturgeon and dis-
ease pathogens into local ecosystems,
as certified by the relevant regulatory
agency. In the case of the United
States, the relevant regulatory author-
ity will be the state agency with juris-
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diction over aquaculture. In the case of
foreign aquaculture facilities outside
the littoral states, the relevant regu-
latory agency will be the designated
CITES Management Authority with ju-
risdiction over sturgeon. Best manage-
ment practices that affect the appli-
cant’s facility must be part of the ap-
plication and available for Service re-
view.

(ii) The facility in question has en-
tered into a formal agreement with one
or more littoral states to study, pro-
tect, or otherwise enhance the survival
of wild beluga sturgeon. Copies of such
agreements must be provided.

(iii) The facility in question does not
rely on wild beluga sturgeon for
broodstock. Proof of broodstock origin,
including relevant CITES permits that
accompanied broodstock specimens
upon import into the United States,
must be part of the application.

(iv) Exemptions granted under para-
graph (y)(5) of this section shall not
apply to trade (import, export, re-ex-
port, or interstate and foreign com-
merce) in live beluga sturgeon, and
may be revoked at any time if the
Service determines that any of the cri-
teria shown in paragraphs (y)(5)(1)
through (iii) of this section are not met
by the facility. Applicants will be re-
quired to submit biennial reports on
their compliance with paragraphs
(y)(5)(i) through (iii) of this section,
starting on the second anniversary of
any programmatic exemption granted
to the applicants. These biennial re-
ports must show that exempted facili-
ties have actively cooperated with one
or more littoral states in a meaningful
way to support beluga sturgeon con-
servation. Any beluga caviar origi-
nating from aquaculture facilities out-
side the littoral states must comply
with CITES caviar-labeling require-
ments, even in interstate commerce
within the United States. We will pub-
lish an information notice if the Serv-
ice grants a programmatic exemption
to any aquaculture facility outside the
littoral states, and announce such ac-
tions through our website and posting
notices at our wildlife ports of entry.
We will follow the provisions of para-
graph (y)(7) of this section to announce
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restrictions or revocations of such pro-
grammatic exemptions, based on our
review of facilities’ biennial reports.

(6) How will the Service inform the pub-
lic of CITES restrictions on trade in
beluga sturgeon? We will issue an infor-
mation bulletin that identifies a re-
striction or suspension of trade in
specimens of beluga sturgeon and post
it on our websites (http:\le.fws.gov and
hitp:\\international.fws.gov) and at our
staffed wildlife ports of entry if any
criterion in paragraphs (y)(6)(i) or (ii)
of this section is met:

(i) The country is lacking a des-
ignated Management Authority or Sci-
entific Authority for the issuance of
valid CITES documents or their equiv-
alent for beluga sturgeon.

(ii) The country is identified in any
action adopted by the CITES Con-
ference of the Parties, the CITES
Standing Committee, or in a Notifica-
tion to the Parties issued by the CITES
Secretariat as a country from which
Parties are asked not to accept ship-
ments of specimens of beluga sturgeon
or all CITES-listed species.

NOTE TO PARAGRAPH (y¥)(6): A listing of all
countries that have not designated either a
Management Authority or Scientific Author-
ity, or that have been identified as countries
from which Parties should not accept per-
mits, is available by writing to: Division of
Management Authority, U.S. Fish and Wild-
life Service, 4401 N. Fairfax Drive, Room 700,
Arlington, Virginia 22203.

() How will the Service set trade re-
strictions or prohibitions under the special
rule? The Service’s Division of Sci-
entific Authority will conduct a bien-
nial review of beluga sturgeon con-
servation based on information in the
cooperative basin-wide management
plans, national regulations and laws,
and biennial reports (submitted as per
paragraph (y)(4) of this section, and,
for aquaculture facilities, as per para-
graph (y)(5)(iv) of this section). We will
combine that review with a review of
other relevant information (e.g., sci-
entific literature, law enforcement
data, government-to-government con-
sultations) to determine whether lit-
toral state management programs and
aquaculture operations are effectively
achieving conservation benefits for
beluga sturgeon. Based on this infor-
mation, or the failure to obtain it, the
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Service may restrict or prohibit trade
from a littoral state, a re-exporting
intermediary country, or an entire
basin (i.e., the Caspian Sea or Black
Sea) or a specific aquaculture facility
outside the littoral states if we deter-
mine that the conservation or manage-
ment status of beluga sturgeon has
been adversely affected and the contin-
ued recovery of beluga sturgeon may be
compromised. The decision to restrict
or prohibit trade in beluga sturgeon
products on a national, basin, or re-
gion-wide scale will depend on the
scope of the problem observed, the
magnitude of the threat to wild beluga
sturgeon, and whether remedial action
is necessary at a national, basin, or re-
gion-wide scale.

(i) Trade restrictions or suspensions
will result basin-wide, for specific lit-
toral states, or for non-littoral state
aquaculture facilities under one or
more of the following scenarios:

(A) Failure to submit any of the re-
ports, legislation, and management
plans described in paragraph (y)4) of
this section, or failure to respond to re-
quests for additional information;

(B) A change in regional cooperative
management that threatens the recov-
ery of wild beluga sturgeon;

(C) A change in littoral state laws or
regulations that compromises beluga
sturgeon recovery or survival in the
wild;

(D) Adoption of scientifically un-
sound hatchery practices or restocking
programs for beluga sturgeon;

(BE) A decline in wild Huso huso popu-
lations, as documented in national re-
ports outlined above or the scientific
literature, that goes unaddressed by re-
gional or national management pro-
grams;

(F) Failure to address poaching or
smuggling in beluga sturgeon, their
parts, or products in the littoral states
or re-exporting countries, as docu-
mented in national reports described
above or other law enforcement
sources;

(G) Failure of the littoral states to
address the loss of beluga sturgeon
habitat quality or quantity;

(H) Failure of the littoral states or
re-exporting countries to follow the
caviar-labeling recommendations of
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the CITES Parties (currently embodied
in Resolution Conf. 12.7);

(I) Recommendations from the
CITES Standing Committee to suspend
trade in beluga sturgeon from one or
more countries; or

(J) An aquaculture facility outside
the littoral states has been issued a
programmatic exemption from threat-
ened species permits under paragraph
(y)(5) of this section, but is not abiding
by the provisions of paragraphs (y)(5)(i)
through (iii) of this section, or, based
on the biennial reports required under
paragraph (y)(5) of this section, has not
actively cooperated with one or more
littoral states in a meaningful way to
support beluga sturgeon conservation.

(K) Any other natural or human-in-
duced phenomenon that threatens the
survival or recovery of beluga stur-
geon.

(ii) We will publish an information
notice in the FEDERAL REGISTER, as
well as on our Web site and at our wild-
life ports of entry, if the Service’s Divi-
sion of Scientific Authority adminis-
tratively suspends or restricts trade in
beluga sturgeon products after deter-
mining that wild beluga sturgeon stock
status worsens or threats to the species
increase. This information notice will
provide:

(A) The problem(s) identified in the
biennial reports or other salient docu-
ments.

(B) The scope of the problem and the
number of nations involved.

(C) The scope of the trade restriction
or suspension we are imposing, includ-
ing products covered, duration of the
restriction or suspension, and criteria
for lifting it and reinstating any ex-
emption to threatened species permits.

(D) How the public can provide input,
make comments, and recommend re-
medial action to withdraw the trade
measures imposed.

(z) Gila trout (Oncorhynchus gilae). (1)
Except as noted in paragraph (z)(2) of
this section, all prohibitions of 50 CFR
17.31 and exemptions of 50 CFR 17.32
apply to the Gila trout.

(i) No person may possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of this
section or in violation of applicable
fish and conservation laws and regula-
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tions promulgated by the States of
New Mexico or Arizona.

(ii) It is unlawful for any person to
attempt to commit, solicit another to
commit, or cause to be committed any
offense listed in paragraph (z)(1)(i) of
this section.

(2) In the following instances you
may take Gila trout in accordance
with applicable State fish and wildlife
conservation laws and regulations to
protect this species in the States of
New Mexico or Arizona:

(i) Fishing activities authorized
under New Mexico or Arizona laws and
regulations; and

(ii) Educational purposes, scientific
purposes, the enhancement of propaga-
tion or survival of the species, zoolog-
ical exhibition, and other conservation
purposes consistent with the Endan-
gered Species Act.

(3) The four relict populations of Gila
trout (Main Diamond Creek, South Di-
amond Creek, Spruce Creek, and Whis-
key Creek) will not be opened to fish-
ing.

(4) Any changes to State recreational
fishing regulations will be made by the
States in collaboration with the Serv-
ice.

(5) Any violation of State applicable
fish and wildlife conservation laws or
regulations with respect to the taking
of this species is also a violation of the
Endangered Species Act of 1973, as
amended.

(aa) Shovelnose sturgeon
(Scaphirhynchus platorynchus). (1) With-
in the geographic areas set forth in
paragraph (aa)(2) of this section, except
as expressly noted in this paragraph,
take of any shovelnose sturgeon,
shovelnose-pallid sturgeon hybrids, or
their roe associated with or related to
a commercial fishing activity is pro-
hibited. Capture of shovelnose sturgeon
or shovelnose-pallid sturgeon hybrids
in commercial fishing gear is not pro-
hibited if it is accidental or incidental
to otherwise legal commercial fishing
activities, such as commercial fishing
targeting nonsturgeon species, Dpro-
vided the animal is released imme-
diately upon discovery, with all roe in-
tact, at the point of capture.
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(2) The shovelnose and shovelnose-
pallid sturgeon hybrid populations cov-
ered by this special rule occur in por-
tions of Arkansas, Iowa, Illinois, Kan-
sas, Kentucky, Louisiana, Missouri,
Mississippi, Montana, North Dakota,
Nebraska, South Dakota, and Ten-
nessee. The specific areas are:

(i) The portion of the Missouri River
in Iowa, Kansas, Missouri, Montana,
North Dakota, Nebraska, and South
Dakota;

(ii) The portion of the Mississippi
River downstream from the Melvin
Price Locks and Dam (Lock and Dam
26) in Arkansas, Illinois, Kentucky,
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Louisiana, Missouri, and
Tennessee;

(iii) The Platte River downstream of
the Elkhorn River confluence in Ne-
braska;

(iv) The portion of the Kansas River
downstream from the Bowersock Dam
in Kansas;

(v) The Yellowstone River down-
stream of the Bighorn River confluence
in North Dakota and Montana; and

(vi) The Atchafalaya River in Lou-
isiana.

(3) A map showing the area covered
by this special rule (the area of shared
habitat between shovelnose and pallid
sturgeon) follows:

Mississippi,
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Figure 1: Areas Where Pallid and Shovelnose Sturgeon
Commonly Coexist in the Missouri and Mississippi River Basins
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[40 FR 44415, Sept. 26, 1975]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations to §17.44, see the List of CFR Sec-
tions Affected, which appears in the Finding
Aids section of the printed volume and on
GPO Access.

§17.45 Special rules—snails and clams.
[Reserved]

§17.46 Special rules—crustaceans.

(a) Madison Cave isopod (Antrolana
lira). (1) All provisions of §17.31 (a) and
(b) apply to this species except that it
may be taken for scientific purposes
without Federal permits issued pursu-
ant to these regulations: Provided, that
all other Federal, State, or local laws,
regulations, ordinances or other re-
strictions or limitations have been
complied with.

(b) [Reserved]

[47 FR 43701, Oct. 4, 1982]
§17.47 [Reserved]

§17.48 Special rules—common sponges
and other forms. [Reserved]

Subpart E—Similarity of
Appearance

SOURCE: 42 FR 32377, June 24, 1977, unless
otherwise noted.

§17.50 General.

(a) Whenever a species which is not
Endangered or Threatened closely re-
sembles an Endangered or Threatened
species, such species may be treated as
either Endangered or Threatened if the
director makes such determination in
accordance with section 4(e) of the Act
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and the criteria of paragraph (b) of this
section. After the Director has made
such determination in accordance with
the notification procedures specified in
the Act, such species shall appear in
the list in §17.11 (Wildlife) or §17.12
(Plants) with the mnotation ‘‘(S/A)”
(similarity of appearance) in the ‘‘Sta-
tus” column, following either a letter
“E” or a letter “T”’ to indicate wheth-
er the species is being treated as En-
dangered or Threatened.

(b) In determining whether to treat a
species as Endangered or Threatened
due to similarity of appearance, the Di-
rector shall consider the criteria in
section 4(e) of the Act, as indicated
below:

(1) The degree of difficulty enforce-
ment personnel would have in distin-
guishing the species, at the point in
question, from an Endangered or
Threatened species (including those
cases where the criteria for recognition
of a species are based on geographical
boundaries);

(2) The additional threat posed to the
Endangered or Threatened species by
the loss of control occasioned because
of the similarity of appearance; and

(3) The probability that so desig-
nating a similar species will substan-
tially facilitate enforcement and fur-
ther the purposes and policy of the Act.

Example 1. The ABC sparrow is Endangered
wildlife. The ABD sparrow is a subspecies
that is so similar to the ABC sparrow that
when found outside their normal habitat, the
two cannot readily be distinguished by law
enforcement personnel. The ABD sparrow is
listed in §17.11, after following the proper
procedures as follows:

SPECIES AND RANGE

I Portion of range :
Common name sﬂgm'eﬂc Population | Known distribution | where endangered | Status YIVST:Q Sﬁﬁglsal
or threatened
ABC sparrow ... ABCus ..... Entire ... E 7 NA
ABD sparrow ... ABDus ..... NA ... E(S/A) 7 NA

Example 2. Suppose the ABC sparrow is list-
ed as Endangered in only a portion of its
range. Within the meaning of the Act, the
ABC sparrow as defined by geographic
boundaries is a species. The ABC sparrow
which occurs beyond those boundaries is a
different species, even though it is identical,

except in location, to the listed species. If
the criteria of this section were met, the two
species would be listed as follows:
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SPECIES AND RANGE
S Portion of range ;
Common name SCnI:mlefIC Population | Known distribution | where endangered | Status m?:g' Sﬁjelggal
or threatened
ABC sparrow ... 1daho ....ccovveiries Entire ....cocooieiinen E 7 NA
United States ......... NA e E(S/A) 7 NA

Example 3. The XY cactus has been deter-
mined to be an Endangered species. The XZ
cactus so closely resembles the XY cactus
that enforcement personnel cannot distin-
guish between the two. The Endangered XY
cactus could be illegally sold as the non-en-

dangered XZ species, thus posing an addi-
tional threat to the Endangered species.
After following the proper procedures, the
X7 cactus would be placed on the list and
treated as though it was an Endangered spe-
cies. This entry would appear as follows:

SPECIES AND RANGE

At Portion of range .
Common name sﬂgm'eﬂc Population | Known distribution | where endangegred Status YIVST:Q Sﬁﬁglsal
or threatened
XYum . XY cactus | Arizona .... | Entire ........ccocoeveiis | i E 7 NA
XZUM oo | e do ...... Arizona | NA e | e E(S/A) 8 NA
and
Mexico.

§17.51 Treatment as endangered or
threatened.

(a) Any species listed in §17.11 or
§17.12, pursuant to §17.50, shall be
treated as Endangered or Threatened,
as indicated in the ‘‘Status’ column.

(b) All of the provisions of subparts C
(Endangered Wildlife), D (Threatened
Wildlife), F (Endangered Plants) or G
(Threatened Plants), as appropriate,
shall apply to any such species.

§17.52 Permits—similarity of appear-
ance.

Upon receipt of a complete applica-
tion and unless otherwise indicated in
a special rule, the Director may issue
permits for any activity otherwise pro-
hibited with a species designated as
Endangered or Threatened due to its
similarity of appearance. Such a per-
mit may authorize a single trans-
action, a series of transactions, or a
number of activities over a specified
period of time.

(a) Application requirements. An appli-
cation for a permit under this section
must be submitted to the Director by
the person who wishes to engage in the
prohibited activity. The permit for ac-
tivities involving interstate commerce
of plants must be obtained by the sell-
er; in the case of wildlife, the permit
must be obtained by the buyer. The ap-

plication must be submitted on an offi-
cial application form (Form 3-200) pro-
vided by the Service, or must contain
the general information and certifi-
cation required by §13.12(a) of this sub-
chapter. It must include, as an attach-
ment, all of the following information:
Documentary evidence, sworn affida-
vits, or other information to show spe-
cies identification and the origin of the
wildlife or plant in question. This in-
formation may be in the form of hunt-
ing licenses, hide seals, official stamps,
export documents, bills of sales, cer-
tification, expert opinion, or other ap-
propriate information.

(b) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a) of this section, the
Director will decide whether or not a
permit should be issued. In making his
decision, the Director shall consider, in
addition to the general criteria, in
§13.21(b) of this subchapter, the fol-
lowing factors:

(1) Whether the information sub-
mitted by the applicant appears reli-
able;

(2) Whether the information sub-
mitted by the applicant adequately
identifies the wildlife or plant in ques-
tion so as to distinguish it from any
Endangered or Threatened wildlife or
plant.
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(c) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this section shall be sub-
ject to the following special conditions:

(1) If indicated in the permit, a spe-
cial mark, to be specified in the per-
mit, must be applied to the wildlife or
plant, and remain for the time des-
ignated in the permit;

(2) A copy of the permit or an identi-
fication label, which includes the sci-
entific name and the permit number,
must accompany the wildlife or plant
or its container during the course of
any activity subject to these regula-
tions.

(d) Duration of permits. The duration
of a permit issued under this section
shall be designated on the face of the
permit.

Subpart F—Endangered Plants

§17.61 Prohibitions.

(a) Except as provided in a permit
issued pursuant to §17.62 or §17.63, it is
unlawful for any person subject to the
jurisdiction of the United States to
commit, to attempt to commit, to so-
licit another to commit, or to cause to
be committed, any of the acts de-
scribed in paragraphs (b) through (e) of
this section in regard to any Endan-
gered plant.

(b) Import or export. It is unlawful to
import or to export any Endangered
plant. Any shipment in transit through
the United States is an importation
and an exportation, whether or not it
has entered the country for customs
purposes.

(c) Remove and reduce to possession. (1)
It is unlawful to remove and reduce to
possession any endangered plant from
an area under Federal jurisdiction.

(2) Notwithstanding paragraph (c)(1)
of this section, any employee or agent
of the Service, any other Federal land
management agency, or a State con-
servation agency, who is designated by
that agency for such purposes, may,
when acting in the course of official
duties, remove and reduce to posses-
sion endangered plants from areas
under Federal jurisdiction without a
permit if such action is necessary to:

(i) Care for a damaged or diseased
specimen;
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(ii) Dispose of a dead specimen; or

(iii) Salvage a dead specimen which
may be useful for scientific study.

(3) Any removal and reduction to pos-
session pursuant to paragraph (c)(2) of
this section must be reported in writ-
ing to the U.S. Fish and Wildlife Serv-
ice, Division of Law Enforcement, P.O.
Box 28006, Washington, DC 20005, within
5 days. The specimen may only be re-
tained, disposed of, or salvaged in ac-
cordance with written directions from
the Service.

(4) Notwithstanding paragraph (c)(1)
of this section, any qualified employee
or agent of a State conservation agen-
cy which is a party to a Cooperative
Agreement with the Service in accord-
ance with section 6(c) of the Act, who
is designated by that agency for such
purposes, may, when acting in the
course of official duties, remove and re-
duce to possession from areas under
Federal jurisdiction those endangered
plants which are covered by an ap-
proved cooperative agreement for con-
servation programs in accordance with
the Cooperative Agreement, provided
that such removal is not reasonably
anticipated to result in:

(i) The death or permanent damage of
the specimens;

(ii) The removal of the specimen
from the State where the removal oc-
curred; or

(iii) The introduction of the specimen
so removed, or of any propagules de-
rived from such a specimen, into an
area beyond the historical range of the
species.

(d) Interstate or foreign commerce. 1t is
unlawful to deliver, receive, carry,
transport, or ship in interstate or for-
eign commerce, by any means whatso-
ever, and in the course of a commercial
activity, an endangered plant.

(e) Sale or offer for sale. (1) It is un-
lawful to sell or to offer for sale in
interstate or foreign commerce any en-
dangered plant.

(2) An advertisement for the sale of
any endangered plant which carries a
warning to the effect that no sale may
be consummated until a permit has
been obtained from the Service, shall
not be considered an offer for sale with-
in the meaning of this paragraph.

[44 FR 54060, Sept. 18, 1979, as amended at 50
FR 39690, Sept. 30, 1985]
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§17.62 Permits for scientific purposes
or for the enhancement of propaga-
tion or survival.

Upon receipt of a complete applica-
tion the Director may issue a permit
authorizing any activity otherwise pro-
hibited by §17.61, in accordance with
the issuance criteria of this section, for
scientific purposes or for enhancing the
propagation or survival of endangered
plants. (See §17.72 for permits for
threatened plants.) Such a permit may
authorize a single transaction, a series
of transactions, or a number of activi-
ties over a specified period of time.

(a) Application requirements. A person
wishing to get a permit for an activity
prohibited by §17.61 submits an appli-
cation to conduct activities under this
paragraph. For interstate commerce
activities the seller gets the permit for
plants coming from cultivated stock
and the buyer gets the permit if the
plants are taken from the wild. The
Service provides application Form 3-
200, or you may submit the general in-
formation and certification required by
§13.12(a) of this subchapter. Applica-
tion requirements differ for permits
issued for plants taken from the wild
(excluding seeds), seeds and cultivated
plants, or herbarium specimens. You
must attach the following information
and any other information requested
by the Director.

(1) For activities involving plants ob-
tained from the wild (excluding seeds),
provide the following information:

(i) The scientific names of the plants
sought to be covered by the permit;

(ii) The estimated number of speci-
mens sought to be covered by the per-
mit;

(iii) The year, country, and approxi-
mate place where taking occurred or
will occur;

(iv) If the activities would involve re-
moval and reduction to possession of a
plant from an area under Federal juris-
diction, the year, State, county, or any
other description such as place name,
township, and range designation that
will precisely place the location where
the proposed removal and reduction to
possession will occur, the name of the
Federal entity having jurisdiction over
the area, and the name, title, address,
and phone number of the person in
charge of the area.
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(v) The name and address of the insti-
tution or other facility where the plant
sought to be covered by the permit will
be used or maintained,;

(vi) A brief description of the appli-
cant’s expertise and facilities as re-
lated to the proposed activity;

(vii) A statement of the applicant’s
willingness to participate in a coopera-
tive propagation program, and to main-
tain or contribute data relating to such
efforts; and

(viii) A statement of the reasons why
the applicant is justified in obtaining
the permit, including:

(A) The activities sought to be au-
thorized by the permit and the rela-
tionship of such activities to scientific
purposes or enhancing the propagation
or survival of the species; and

(B) The planned disposition of such
plant upon termination of the activi-
ties sought to be authorized.

(2) For activities involving seeds and
cultivated plants, provide the following
information:

(i) The scientific names of the plants
sought to be covered by the permit;

(ii) A statement of the applicant’s
willingness to participate in a coopera-
tive propagation program, and to main-
tain or contribute data relating to the
success of such efforts;

(iii) A justification of the activities
sought to be authorized by the permit
and the relationship of such activities
to scientific purposes or enhancing the
propagation or survival of the species;
and

(iv) If the activities would involve
seeds obtained from the wild, addi-
tional information to evaluate the ef-
fects of such taking upon the reproduc-
tive potential of the species where the
taking will occur.

(v) If the activities would involve re-
moval and reduction to possession of
seeds from an area under Federal juris-
diction, the year, State, county or any
other description such as place name,
township, and range designation that
will precisely place the location where
the proposed removal and reduction to
possession will occur, the name of the
Federal entity having jurisdiction over
the area and the name, title, address,
and phone number of the person in
charge of the area.
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(3) For importation or exportation
involving the non-commercial loan, ex-
change, or donation of herbarium or
other preserved, dried, or embedded
museum specimens of any endangered
species between scientists or scientific
institutions, provide the following in-
formation:

(i) The name and address of the insti-
tution or other facility where the
plants sought to be covered by the per-
mit will be used or maintained; and

(ii) A justification of the activities
sought to be authorized by the permit
and the relationship of such activities
to scientific purposes or enhancing the
propagation or survival of the species.

(4) When the activity applied for in-
volves a species also regulated by the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora, additional requirements of
§23.15(c) of this subchapter must be
met. For your convenience, §23.15(c) is
repeated here.

Application requirements for permits or
certificates to import, export or re-export
wildlife or plants listed in appendix I, II or
IIT that are not subject to the regulations in
part 17 or part 18 of this subchapter. Any per-
son subject to the jurisdiction of the United
States who wishes to get such a permit or
certificate submits an application under this
section to the Director, U.S. Fish and Wild-
life Service, (Attention: Office of Manage-
ment Authority), 4401 N. Fairfax Drive,
Room 700, Arlington, VA 22203. The Service
provides Form 3-200 for the application to
which as much of the following information
relating to the purpose of the permit or cer-
tificate must be attached.

(1) The scientific and common names of
the species (or taxa to the rank listed in Ap-
pendix I, II, or III) sought to be covered by
the permit. the number of wildlife or plants,
and the activity sought to be authorized
(such as importing, exporting, re-exporting,
ete.);

(2) A statement as to whether the wildlife
or plant, at the time of application, (i) is liv-
ing in the wild, (ii) is living, but not in the
wild, or (iii) is dead;

(3) A description of the wildlife or plant,
including (i) size, (ii) sex (if known), and (iii)
type of goods, if it is a part or derivative;

(4) In the case of living wildlife or plants,
(i) a description of the type, size, and con-
struction of any container the wildlife or
plant will be placed in during transportation,
and (ii) the arrangements for watering and
otherwise caring for the wildlife or plant
during transportation;
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(5) The name and address of the person in
a foreign country to whom the wildlife or
plant is to be exported from the United
States, or from whom the wildlife or plant is
to be imported into the United States;

(6) The country and place where the wild-
life or plant was or is to be taken from the
wild;

(7) In the case of wildlife or plants listed in
Appendix I to be imported into the United
States, (i) a statement of the purposes and
details of the activities for which the wild-
life or plant is to be imported; (ii) a brief re-
sume of the technical expertise of the appli-
cant or other persons who will care for the
wildlife or plant; (iii) the name, address, and
description, including diagrams or photo-
graphs, of the facility where the wildlife or
plant will be maintained; and (iv) a descrip-
tion of all mortalities, in the two years pre-
ceding the date of this application, including
any wildlife species covered in the applica-
tion (or any species of the same genus or
family) held by the applicant, including the
causes and steps taken to avoid such mor-
talities; and

(8) Copies of documents, sworn affidavits,
or other evidence showing that either (i) the
wildlife or plant was acquired prior to the
date the Convention applied to it, or (ii) the
wildlife or plant was bred in captivity, or ar-
tificially propagated, or was part of or de-
rived therefrom, or (iii) the wildlife or plant
is an herbarium specimen, or live plant ma-
terial to be imported, exported, or re-ex-
ported as a noncommercial loan, donation,
or exchange between scientists or scientific
institutions.

(b) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a) of this section, the
Director will decide whether or not a
permit should be issued. In making his
decision, the Director shall consider, in
addition to the general criteria in
§13.21(b) of this subchapter, the fol-
lowing factors:

(1) Whether the purpose for which the
permit is requested will enhance the
survival of the species in the wild;

(2) Whether the purpose for which the
permit is requested will enhance the
propagation of the species;

(3) The opinions or views of scientists
or other persons or organizations hav-
ing expertise concerning the plant or
other matters germane to the applica-
tion; and

(4) Whether the expertise, facilities,
or other resources available to the ap-
plicant appear adequate to successfully
accomplish the objectives stated in the
application.
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(c) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this section shall be sub-
ject to the following special conditions:

(1) If requested, the permittee shall
submit to the Director a written report
of the activities authorized by the per-
mit. Such report must be postmarked
by the date specified in the permit or
otherwise requested by the Director.

(2) A copy of the permit or an identi-
fication label, which includes the sci-
entific name, the permit number, and a
statement that the plant is of ‘‘wild or-
igin” or ‘‘cultivated origin’” must ac-
company the plant or its container
during the course of any activity sub-
ject to these regulations, unless the
specimens meet the special conditions
referred to in paragraph (c)(3) of this
section.

(3) In the case of plants that are her-
barium specimens, or other preserved,
dried or embedded museum specimens
to be imported or exported as a non-
commercial loan, exchange or donation
between scientists or scientific institu-
tions, the names and addresses of the
consignor and consignee must be on
each package or container. A descrip-
tion such as ‘‘herbarium specimens”
and the code letters assigned by the
Service to the scientists or scientific
institution must be entered on the Cus-
toms declaration form affixed to each
package or container. If the specimens
are of taxa also regulated by the Con-
vention on International Trade in En-
dangered Species of Wild Fauna and
Flora, the letters “CITES” (acronym
for the Convention) also must be en-
tered on the Customs declaration form,
as indicated in §23.15(e)(3) of this sub-
chapter.

(d) Duration of permit. The duration of
a permit issued under this section shall
be designated on the face of the permit.

[44 FR 54060, Sept. 18, 1979, as amended at 50
FR 39690, Sept. 30, 1985; 63 FR 52635, Oct. 1,
1998]

§17.63 Economic hardship permits.

Upon receipt of a complete applica-
tion, the Director may issue a permit
authorizing any activity otherwise pro-
hibited by §17.61, in accordance with
Section 10(b) of the Act and the
issuance criteria of this section, in
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order to prevent undue economic hard-
ship. No such exemption may be grant-
ed for the importation or exportation
of a species also listed in Appendix I of
the Convention on International Trade
in endangered Species of Wild Fauna
and Flora, if the specimen would be
used in a commercial activity.

(a) Application requirements. An appli-
cation for a permit under this section
must be submitted to the Director by
the person allegedly suffering undue
economic hardship because his desired
activity is prohibited. The application
must be submitted on an official appli-
cation form (Form 3-200) provided by
the Service, or must contain the gen-
eral information and certification re-
quired by §13.12(a) of this subchapter.
It must include, as an attachment, all
of the information required in §17.62
plus the following additional informa-
tion.

(1) The possible legal or economic al-
ternatives to the activity sought to be
authorized by the permit.

(2) A full statement, accompanied by
copies of all relevant correspondence,
showing the applicant’s involvement
with the plant sought to be covered by
the permit (as well as his involvement
with similar plants). The applicant
should include information on that
portion of his income derived from ac-
tivities involving such plants in rela-
tion to the balance of his income dur-
ing the calendar year immediately pre-
ceding either the FEDERAL REGISTER
notice of review of the status of the
species or proposed rulemaking to list
the species as Endangered, whichever is
earlier.

(3) Where applicable, proof of a con-
tract or other binding legal obligation
which:

(i) Deals specifically with the plant
sought to be covered by the permit;

(ii) Became binding prior to the date
of the FEDERAL REGISTER notice of re-
view of the status of the species or pro-
posed rulemaking to list the species as
endangered, whichever is earlier; and

(iii) Will cause monetary loss of a
given dollar amount if the permit
sought under this section is not grant-
ed.

(b) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a) of this section, the
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Director will decide whether or not a
permit should be issued for economic
hardship, as defined in section 10(b) of
the Act. In making his decision, the Di-
rector shall consider, in addition to the
general criteria in §13.21(b) of this sub-
chapter, the following factors:

(1) Whether the purpose for which the
permit is requested will significantly
affect the survival of the species in the
wild;

(2) The economic, legal, or other al-
ternatives or relief available to the ap-
plicant;

(3) The amount of evidence that the
applicant was in fact party to a con-
tract or other binding legal obligation
which:

(i) Deals specifically with the plant
sought to be covered by the permit;
and

(ii) Became binding prior to the date
of the FEDERAL REGISTER notice of re-
view of the status of the species or pro-
posed rulemaking to list the species as
endangered, whichever is earlier;

(4) The severity of economic hardship
which the contract or other binding
legal obligation referred to in para-
graph (b)(3) of this section would cause
if the permit were denied;

(5) Where applicable, the portion of
the applicant’s income which would be
lost if the permit were denied, and the
relationship of that portion to the bal-
ance of his income.

(c) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this section may be sub-
ject to any of the following special con-
ditions:

(1) If requested, the permittee shall
submit to the Director a written report
of the activities authorized by the per-
mit. Such report must be postmarked
by the date specified in the permit or
otherwise requested by the Director.

(2) If requested, the permittee shall
report to the Service’s office des-
ignated in the permit the death, de-
struction or loss of all living plants
covered by the permit. Such report
must be postmarked by the date speci-
fied in the permit or otherwise re-
quested by the Director.

(d) Duration of permit. The duration of
a permit issued under this section shall
be designated on the face of the permit.

50 CFR Ch. I (10-1-10 Edition)

No permit issued under this section
shall be valid for more than one year
from the date of a FEDERAL REGISTER
notice of review of the status of the
species or proposed rulemaking to list
the species as endangered, whichever is
earlier.

[44 FR 54060, Sept. 18, 1979]

Subpart G—Threatened Plants

§17.71 Prohibitions.

(a) Except as provided in subpart A of
this part, or in a permit issued under
this subpart, all of the provisions in
§17.61 shall apply to threatened plants,
with the following exception. Seeds of
cultivated specimens of species treated
as threatened shall be exempt from all
the provisions of §17.61, provided that a
statement that the seeds are of ‘‘cul-
tivated origin” accompanies the seeds
or their container during the course of
any activity otherwise subject to these
regulations.

(b) In addition to any provisions of
this part 17, any employee or agent of
the Service or of a State Conservation
Agency which is operating a conserva-
tion program pursuant to the terms of
a Cooperative Agreement with the
Service in accordance with section 6(c)
of the Act, who is designated by that
agency for such purposes, may, when
acting in the course of official duties,
remove and reduce to possession from
areas under Federal jurisdiction those
threatened species of plants which are
covered by an approved Cooperative
Agreement to carry out conservation
programs.

(c) Whenever a special rule in §§17.73
to 17.78 applies to a threatened species,
none of the provisions of paragraph (a)
of this section will apply. The special
rule will contain all the applicable pro-
hibitions and exceptions. If indicated
by special rule, the exception for seeds
in paragraph (a) of this section shall
not apply to the threatened species.

[42 FR 32380, June 24, 1977, as amended at 50
FR 39691, Sept. 30, 1985]

§17.72 Permits—general.

Upon receipt of a complete applica-
tion, the Director may issue a permit
authorizing any activity otherwise pro-
hibited with regard to threatened
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plants. The permit shall be governed by
the provisions of this section unless a
special rule applicable to the plant is
provided in §§17.73 to 17.78. A permit
issued under this section must be for
one of the following: scientific pur-
poses, the enhancement of the propaga-
tion or survival of threatened species,
economic hardship, botanical or horti-
cultural exhibition, educational pur-
poses, or other activities consistent
with the purposes and policy of the
Act. Such a permit may authorize a
single transaction, a series of trans-
actions, or a number of activities over
a specified period of time.

(a) Application requirements. A person
wishing to get a permit for an activity
prohibited by §17.71 submits an appli-
cation to conduct activities under this
paragraph. For interstate commerce
activities the seller gets the permit for
plants coming from cultivated stock
and the buyer gets the permit if the
plants are taken from the wild. The
Service provides Form 3-200 for the ap-
plication or you may submit the gen-
eral information and certification re-
quired by §13.12(a) of this subchapter.
Application requirements differ for
permits issued for plants taken from
the wild (excluding seeds), seeds and
cultivated plants, or herbarium speci-
mens. You must attach the following
information and any other information
requested by the Director.

(1) For activities involving plants ob-
tained from the wild (excluding seeds),
provide the following information:

(i) The scientific names of the plants
sought to be covered by the permit;

(ii) The estimated number of speci-
mens sought to be covered by the per-
mit;

(iii) The year, country, and approxi-
mate place where taking occurred or
will occur;

(iv) If the activities would involve re-
moval and reduction to possession of a
plant from an area under Federal juris-
diction, the year, State, county or any
other description such as place name,
township, and range designation that
will precisely place the location where
the proposed removal and reduction to
possession will occur, the name of the
Federal entity having jurisdiction over
the area and the name, title, address,
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and phone number of the person in
charge of the area.

(v) A brief description of the appli-
cant’s expertise and facilities as re-
lated to the proposed activity;

(vi) A justification of the activities
sought to be authorized by the permit
and the relationship of such activities
to scientific purposes, enhancing the
propagation or survival of the species,
or other objectives consistent with the
purposes and policy of the Act; and

(vii) A statement of the applicant’s
willingness to participate in a coopera-
tive propagation program, and to main-
tain or contribute data relating to such
efforts.

(2) For activities involving seeds ob-
tained from the wild and cultivated
plants, provide the following informa-
tion:

(i) The scientific names of the plants
sought to be covered by the permit;

(ii) A statement of the applicant’s
willingness to participate in a coopera-
tive propagation program, and to main-
tain or contribute data relating to the
success of such efforts; and

(iii) A justification of the activities
sought to be authorized by the permit
and the relationship of such activities
to scientific purposes, enhancing the
propagation or survival of the species,
or other objectives consistent with the
purposes and policy of the Act.

(iv) If the activities would involve re-
moval and reduction to possession of
seeds from an area under Federal juris-
diction, the year, State, county, or any
other description such as place name,
township, and range designation that
will precisely place the location where
the proposed removal and reduction to
possession will occur, the name of the
Federal entity having jurisdiction over
the area and the name, title, address,
and phone number of the person in
charge of the area.

(3) For importation or exportation
involving the non-commercial loan, ex-
change or donation of herbarium or
other preserved, dried or embedded mu-
seum specimens of all threatened spe-
cies between scientists or scientific in-
stitutions, provide the following infor-
mation:

(i) The name and address of the insti-
tution or other facility where the
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plants sought to be covered by the per-
mit will be used or maintained; and

(ii) A justification of the activities
sought to be authorized by the permit
and the relationship of such activities
to scientific purposes, enhancing the
propagation or survival of the species,
or other objectives consistent with the
purposes and policy of the Act.

(4) When the activity applied for in-
volves a species also regulated by the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora, additional requirements of
§23.15(c) of this subchapter must be
met. For your convenience, §23.15(c) is
repeated here.

Application requirements for permits or
certificates to import, export or re-export
wildlife or plants listed in Appendix I, II or
IIT that are not subject to the regulations in
part 17 or part 18 of this subchapter. Any per-
son subject to the jurisdiction of the United
States who wishes to get such a permit or
certificate submits an application under this
section to the Director, Fish and Wildlife
Service (Attention: Office of Management
Authority), 4401 N. Fairfax Drive, Room 700,
Arlington, VA 22203. The Service provides
Form 3-200 for the application to which as
much of the following information relating
to the purpose of the permit or certificate
must be attached:

(1) The scientific and common names of
the species (or taxa to the rank listed in Ap-
pendix I, II, or III) sought to be covered by
the permit, the number of wildlife or plants,
and the activity sought to be authorized
(such as importing, exporting, re-exporting,
ete.);

(2) A statement as to whether the wildlife
or plant, at the time of application, (i) is liv-
ing in the wild, (ii) is living, but not in the
wild, or (iii) is dead;

(3) A description of the wildlife or plant,
including (i) size, (ii) sex (if known), and (iii)
type of goods, if it is a part or derivative;

(4) In the case of living wildlife or plants,
(i) a description of the type, size, and con-
struction of any container the wildlife or
plant will be placed in during transportation,
and (ii) the arrangements for watering and
otherwise caring for the wildlife or plant
during transportation;

(5) The name and address of the person in
a foreign country to whom the wildlife or
plant is to be exported from the United
States, or from whom the wildlife or plant is
to be imported into the United States;

(6) The country and place where the wild-
life or plant was or is to be taken from the
wild;

(7) In the case of wildlife or plants listed in
Appendix I to be imported into the United
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States, (i) a statement of the purposes and
details of the activities for which the wild-
life or plant is to be imported; (ii) a brief re-
sume of the technical expertise of the appli-
cant or other persons who will care for the
wildlife or plant; (iii) the name, address, and
description, including diagrams or photo-
graphs, of the facility where the wildlife or
plant will be maintained; and (iv) a descrip-
tion of all mortalities, in the two years pre-
ceding the date of this application, including
any wildlife species covered in the applica-
tion (or any species of the same genus or
family) held by the applicant, including the
causes and steps taken to avoid such mor-
talities; and

(8) Copies of documents, sworn affidavits,
or other evidence showing that either (i) the
wildlife or plant was acquired prior to the
date the Convention applied to it, or (ii) the
wildlife or plant was bred in captivity, or ar-
tificially propagated, or was part of or de-
rived therefrom, or (iii) the wildlife or plant
is an herbarium specimen, or live plant ma-
terial to be imported, exported, or re-ex-
ported as a noncommercial loan, donation,
or exchange between scientists or scientific
institutions.

(b) Issuance criteria. Upon receiving
an application completed in accordance
with paragraph (a) of this section, the
Director will decide whether or not a
permit should be issued. In making his
decision, the Director shall consider, in
addition to the general criteria in
§13.21(b) of this subchapter, the fol-
lowing factors:

(1) Whether the purpose for which the
permit is requested will enhance the
survival of the species in the wild;

(2) Whether the purpose for which the
permit is requested will enhance the
propagation of the species;

(3) The opinions or views of scientists
or other persons or organizations hav-
ing expertise concerning the plant or
other matters germane to the applica-
tion; and

(4) Whether the expertise, facilities,
or other resources available to the ap-
plicant appear adequate to successfully
accomplish the objectives stated in the
application.

(c) Permit conditions. In addition to
the general conditions set forth in part
13 of this subchapter, every permit
issued under this section shall be sub-
ject to the following special conditions:

(1) If requested, the permittee shall
submit to the Director a written report
of the activities authorized by the per-
mit. Such report must be postmarked
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by the date specified in the permit or
otherwise requested by the Director.

(2) A copy of the permit or an identi-
fication label, which includes the sci-
entific name, the permit number, and a
statement that the plant is of ‘“‘wild
orgin” or ‘‘cultivated origin’ must ac-
company the plant or its container
during the course of any activity sub-
ject to these regulations, unless the
specimens meet the special conditions
referred to in paragraph (c)(3) of this
section.

(3) In the case of plants that are her-
barium specimens, or other preserved,
dried, or embedded museum specimens
to be imported or exported as a non-
commercial loan exchange or donation
between scientists or scientific institu-
tions, the names and addresses of the
consignor and consignee must be on
each package or container. A descrip-
tion such as ‘‘herbarium specimens”
and the code letters assigned by the
Service to the scientist or scientific in-
stitution must be entered on the Cus-
toms declaration form affixed to each
package or container. If the specimens
are of taxa also regulated by the Con-
vention on International Trade in En-
dangered Species of Wild Fauna and
Flora, the letters “CITES” (acronym
for the convention) also must be en-
tered on the Customs declaration form
as indicated in §23.15(e)(3) of this sub-
chapter.

(d) Duration of permit. The duration of
a permit issued under this section shall
be designated on the face of the permit.

[42 FR 32380, June 24, 1977, as amended at 50
FR 39691, Sept. 30, 1985; 63 FR 52636, Oct. 1,
1998]

§§17.73-17.78 [Reserved]

Subpart H—Experimental
Populations

SOURCE: 49 FR 33893, Aug. 27, 1984, unless
otherwise noted.

§17.80 Definitions.

(a) The term experimental population
means an introduced and/or designated
population (including any off-spring
arising solely therefrom) that has been
so designated in accordance with the
procedures of this subpart but only
when, and at such times as the popu-
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lation is wholly separate geographi-
cally from nonexperimental popu-
lations of the same species. Where part
of an experimental population overlaps
with natural populations of the same
species on a particular occasion, but is
wholly separate at other times, speci-
mens of the experimental population
will not be recognized as such while in
the area of overlap. That is, experi-
mental status will only be recognized
outside the areas of overlap. Thus, such
a population shall be treated as experi-
mental only when the times of geo-
graphic separation are reasonably pre-
dictable; e.g., fixed migration patterns,
natural or man-made barriers. A popu-
lation is not treated as experimental if
total separation will occur solely as a
result of random and unpredictable
events.

(b) The term essential experimental
population means an experimental pop-
ulation whose loss would be likely to
appreciably reduce the likelihood of
the survival of the species in the wild.
All other experimental populations are
to be classified as nonessential.

§17.81 Listing.

(a) The Secretary may designate as
an experimental population a popu-
lation of endangered or threatened spe-
cies that has been or will be released
into suitable natural habitat outside
the species’ current natural range (but
within its probable historic range, ab-
sent a finding by the Director in the
extreme case that the primary habitat
of the species has been unsuitably and
irreversibly altered or destroyed), sub-
ject to the further conditions specified
in this section; provided, that all des-
ignations of experimental populations
must proceed by regulation adopted in
accordance with 5 U.S.C. 553 and the re-
quirements of this subpart.

(b) Before authorizing the release as
an experimental population of any pop-
ulation (including eggs, propagules, or
individuals) of an endangered or
threatened species, and before author-
izing any necessary transportation to
conduct the release, the Secretary
must find by regulation that such re-
lease will further the conservation of
the species. In making such a finding
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the Secretary shall utilize the best sci-
entific and commercial data available
to consider:

(1) Any possible adverse effects on ex-
tant populations of a species as a result
of removal of individuals, eggs, or
propagules for introduction elsewhere;

(2) The likelihood that any such ex-
perimental population will become es-
tablished and survive in the foreseeable
future;

(3) The relative effects that estab-
lishment of an experimental popu-
lation will have on the recovery of the
species; and

(4) The extent to which the intro-

duced population may be affected by
existing or anticipated Federal or
State actions or private activities
within or adjacent to the experimental
population area.
The Secretary may issue a permit
under section 10(a)(1)(A) of the Act, if
appropriate under the standards set
out in subsections 10(d) and (j) of the
Act, to allow acts necessary for the es-
tablishment and maintenance of an ex-
perimental population.

(c) Any regulation promulgated
under paragraph (a) of this section
shall provide:

(1) Appropriate means to identify the
experimental population, including,
but not limited to, its actual or pro-
posed location, actual or anticipated
migration, number of specimens re-
leased or to be released, and other cri-
teria appropriate to identify the exper-
imental population(s);

(2) A finding, based solely on the best
scientific and commercial data avail-
able, and the supporting factual basis,
on whether the experimental popu-
lation is, or is not, essential to the con-
tinued existence of the species in the
wild;

(3) Management restrictions, protec-
tive measures, or other special man-
agement concerns of that population,
which may include but are not limited
to, measures to isolate and/or contain
the experimental population des-
ignated in the regulation from natural
populations; and

(4) A process for periodic review and
evaluation of the success or failure of
the release and the effect of the release
on the conservation and recovery of
the species.
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(d) The Fish and Wildlife Service
shall consult with appropriate State
fish and wildlife agencies, local govern-
mental entities, affected Federal agen-
cies, and affected private landowners in
developing and implementing experi-
mental population rules. When appro-
priate, a public meeting will be con-
ducted with interested members of the
public. Any regulation promulgated
pursuant to this section shall, to the
maximum extent practicable, represent
an agreement between the Fish and
Wildlife Service, the affected State and
Federal agencies and persons holding
any interest in land which may be af-
fected by the establishment of an ex-
perimental population.

(e) Any population of an endangered
species or a threatened species deter-
mined by the Secretary to be an experi-
mental population in accordance with
this subpart shall be identified by spe-
cial rule in §§17.84-17.86 as appropriate
and separately listed in §17.11(h) (wild-
life) or §17.12(h) (plants) as appropriate.

(f) The Secretary may designate crit-
ical habitat as defined in section
(3)(5)(A) of the Act for an essential ex-
perimental population as determined
pursuant to paragraph (c¢)(2) of this sec-
tion. Any designation of critical habi-
tat for an essential experimental popu-
lation will be made in accordance with
section 4 of the Act. No designation of
critical habitat will be made for non-
essential populations. In those situa-
tions where a portion or all of an essen-
tial experimental population overlaps
with a natural population of the spe-
cies during certain periods of the year,
no critical habitat shall be designated
for the area of overlap unless imple-
mented as a revision to critical habitat
of the natural population for reasons
unrelated to the overlap itself.
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Any population determined by the
Secretary to be an experimental popu-
lation shall be treated as if it were list-
ed as a threatened species for purposes
of establishing protective regulations
under section 4(d) of the Act with re-
spect to such population. The Special
rules (protective regulations) adopted
for an experimental population under

Prohibitions.
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§17.81 will contain applicable prohibi-
tions, as appropriate, and exceptions
for that population.

§17.83 Interagency cooperation.

(a) Any experimental population des-
ignated for a listed species (1) deter-
mined pursuant to §17.81(c)(2) of this
subpart not to be essential to the sur-
vival of that species and (2) not occur-
ring within the National Park System
or the National Wildlife Refuge Sys-
tem, shall be treated for purposes of
section 7 (other than subsection (a)(1)
thereof) as a species proposed to be
listed under the Act as a threatened
species.

(b) Any experimental population des-
ignated for a listed species that either
(1) has been determined pursuant to
§17.81(c)(2) of this subpart to be essen-
tial to the survival of that species, of
(2) occurs within the National Park
System or the National Wildlife Refuge
System as now or hereafter con-
stituted, shall be treated for purposes
of section 7 of the Act as a threatened
species. Notwithstanding the foregoing,
any biological opinion prepared pursu-
ant to section 7(b) of the Act and any
agency determination made pursuant
to section 7(a) of the Act shall consider
any experimental and nonexperimental
populations to constitute a single list-
ed species for the purposes of con-
ducting the analyses under such sec-
tions.

§17.84 Special rules—vertebrates.

(a) Delmarva Peninsula fox squirrel
(Sciurus mniger cinereus). (1) The Del-
marva Peninsula fox squirrel popu-
lation identified in paragraph (a)(6) of
this section is a nonessential experi-
mental population.

(2) No person shall take this species,
except:

(i) For educational purposes, sci-
entific purposes, the enhancement of
propagation or survival of the species,
zoological exhibition, and other con-
servation purposes consistent with the
Act and in accordance with applicable
State fish and wildlife conservation
laws and regulations; or

(ii) Incidental to recreational activi-
ties.

(3) Any violation of applicable State
fish and wildlife conservation laws or
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regulations with respect to the taking
of this species (other than incidental
taking as described in paragraph
(a)(2)(ii) of this section) will also be a
violation of the Endangered Species
Act.

(4) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife laws or regu-
lations or the Endangered Species Act.

(5) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraph (a)(2) or
(4) of this section.

(6) The site for reintroduction of Del-
marva Peninsula fox squirrel is totally
isolated from existing populations of
this species. The nearest extant popu-
lation is in the Chincoteague National
Wildlife Refuge approximately 50 miles
from the reintroduction site. The re-
introduction site is within the historic
range of this species and is located at
the Assawoman Wildlife Area, Sussex
County, Delaware. Observation of pre-
vious releases have shown that fox
squirrels have not traveled more than 2
or 3 miles from release sites, therefore,
the possibility of this population con-
tacting extant wild populations is un-
likely.

(7) The reintroduced population will
be checked periodically to determine
its condition and the success of the re-
introduction. Of special concern will be
the establishment of breeding pairs and
the reproductive success of the popu-
lation. The movement patterns of the
released individuals and the overall
health of the population will also be
observed.

(b) Colorado squawfish (Ptychocheilus
lucius) and woundfin (Plagopterus
argentissimus). (1) The Colorado
squawfish and woundfin populations
identified in paragraph (b)(6) of this
section, are experimental, nonessential
populations.

(2) No person shall take the species,
except in accordance with applicable
State or Tribal fish and wildlife con-
servation laws and regulations in the
following instances:

(i) For educational purposes, sci-
entific purposes, the enhancement of
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propagation or survival of the species,
zoological exhibition, and other con-
servation purposes consistent with the
Act; or

(ii) Incidental to otherwise lawful ac-
tivities, provided that the individual
fish taken, if still alive, is immediately
returned to its habitat.

(3) Any violation of applicable State
or Tribal fish and wildlife conservation
laws or regulations with respect to the
taking of this species (other than inci-
dental taking as described in paragraph
(b)(2)(ii) of this section) will also be a
violation of the Endangered Species
Act.

(4) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applica-
ble State or Tribal fish and wildlife
laws or regulations.

(5) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (b) (2)
through (4) of this section.

(6) All of the sites for reintroduction
of Colorado squawfish and woundfin are
totally isolated from existing popu-
lations of these species. The nearest
population of Colorado squawfish is
above Lake Powell in the Green and
Colorado Rivers, an upstream distance
of at least 800 miles including 6 main-
stream dams, and 200 miles of dry riv-
erbed. Woundfin are similarly isolated
(450 miles distant, 200 miles of dry
streambed and 5 mainstream dams). All
reintroduction sites are within the
probable historic range of these species
and are as follows:

Colorado Squawfish

(i) Arizona: Gila County. Salt River from
Roosevelt Dam upstream to U.S Highway 60
bridge.

(ii) Arizona: Gila and Yavapai Counties.
Verde River from Horseshoe Dam upstream
to Perkinsville.

The lower segments of large streams which
flow into these two sections of river may,
from time to time, be inhabited by Colorado
squawfish. Downstream  movement of
squawfish in these areas will be restricted by
dams and upstream movement is limited by
lack of suitable habitat.
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Woundfin

(i) Aricona: Gila and Yavapai Counties.
Verde River from backwaters of Horseshoe
Reservoir upstream to Perkinsville.

(ii) Arizona: Graham and Greenlee Counties.
Gila River from backwaters of San Carlos
Reservoir upstream to Arizona/New Mexico
State line.

(iii) Aricona: Greenlee County. San Fran-
cisco River from its junction with the Gila
River upstream to the Arizona/New Mexico
State line.

(iv) Arizona: Gila County. Tonto Creek,
from Punkin Center upstream to Gisela.

(v) Arizona: Yavapai County. Hassayampa
River, from Red Cliff upstream to Wagoner.

The movement of woundfin beyond these
areas will be limited to the lower portion of
larger tributaries where suitable habitat ex-
ists. Downstream movement is limited by
dams, reservoirs, and dry streambed. Up-
stream movement from these areas is re-
stricted due to the absence of habitat. Up-
stream areas are too cold and the gradient is
too steep to support populations of woundfin.

(7) The reintroduced populations will
be checked annually to determine their
condition. A seining survey will be
used to determine population expan-
sion or contraction, reproduction suc-
cess, and general health condition of
the fish.

(c) Red wolf (Canis rufus). (1) The red
wolf populations identified in para-
graphs (¢)(9)(1) and (c)(9)(ii) of this sec-
tion are nonessential experimental
populations.

(2) No person may take this species,
except as provided in paragraphs (c)(3)
through (5) and (10) of this section.

(3) Any person with a valid permit
issued by the Service under §17.32 may
take red wolves for educational pur-
poses, scientific purposes, the enhance-
ment of propagation or survival of the
species, =zoological exhibition, and
other conservation purposes consistent
with the Act and in accordance with
applicable State fish and wildlife con-
servation laws and regulations;

(4)(i) Any person may take red wolves
found on private land in the areas de-
fined in paragraphs (c)(9) (i) and (ii) of
this section, Provided that such taking
is not intentional or willful, or is in de-
fense of that person’s own life or the
lives of others; and that such taking is
reported within 24 hours to the refuge
manager (for the red wolf population
defined in paragraph (c)(9)(i) of this
section), the Park superintendent (for
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the red wolf population defined in para-
graph (c)(9)(ii) of this section), or the
State wildlife enforcement officer for
investigation.

(ii) Any person may take red wolves
found on lands owned or managed by
Federal, State, or local government
agencies in the areas defined in para-
graphs (¢)(9) (i) and (ii) of this section,
Provided that such taking is incidental
to lawful activities, is unavoidable, un-
intentional, and not exhibiting a lack
of reasonable due care, or is in defense
of that person’s own life or the lives of
others, and that such taking is re-
ported within 24 hours to the refuge
manager (for the red wolf population
defined in paragraph (c)(9)(i) of this
section), the Park superintendent (for
the red wolf population defined in para-
graph (c¢)(9)(ii) of this section), or the
State wildlife enforcement officer for
investigation.

(iii) Any private landowner, or any
other individual having his or her per-
mission, may take red wolves found on
his or her property in the areas defined
in paragraphs (¢)(9) (i) and (ii) of this
section when the wolves are in the act
of killing livestock or pets, Provided
that freshly wounded or killed live-
stock or pets are evident and that all
such taking shall be reported within 24
hours to the refuge manager (for the
red wolf population defined in para-
graph (¢)(9)(i) of this section), the Park
superintendent (for the red wolf popu-
lation defined in paragraph (c)(9)(ii) of
this section), or the State wildlife en-
forcement officer for investigation.

(iv) Any private landowner, or any
other individual having his or her per-
mission, may harass red wolves found
on his or her property in the areas de-
fined in paragraphs (c)(9) (i) and (ii) of
this section, Provided that all such har-
assment is by methods that are not le-
thal or physically injurious to the red
wolf and is reported within 24 hours to
the refuge manager (for the red wolf
population defined in paragraph
(¢)(9)(i) of this section), the Park su-
perintendent (for the red wolf popu-
lation defined in paragraph (c)(9)(ii) of
this section), or the State wildlife en-
forcement officer, as noted in para-
graph (c)(6) of this section for inves-
tigation.
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(v) Any private landowner may take
red wolves found on his or her property
in the areas defined in paragraphs (c)(9)
(i) and (ii) of this section after efforts
by project personnel to capture such
animals have been abandoned, Provided
that the Service project leader or biol-
ogist has approved such actions in
writing and all such taking shall be re-
ported within 24 hours to the Service
project leader or biologist, the refuge
manager (for the red wolf population
defined in paragraph (c)(9)(i) of this
section), the Park superintendent (for
the red wolf population defined in para-
graph (c¢)(9)(ii) of this section), or the
State wildlife enforcement officer for
investigation.

(vi) The provisions of paragraphs (4)
(i) through (v) of this section apply to
red wolves found in areas outside the
areas defined in paragraphs (c)(9) (1)
and (ii) of this section, with the excep-
tion that reporting of taking or harass-
ment to the refuge manager, Park su-
perintendent, or State wildlife enforce-
ment officer, while encouraged, is not
required.

(5) Any employee or agent of the
Service or State conservation agency
who is designated for such purposes,
when acting in the course of official
duties, may take a red wolf if such ac-
tion is necessary to:

(i) Aid a sick, injured, or orphaned
specimen;

(ii) Dispose of a dead specimen, or
salvage a dead specimen which may be
useful for scientific study;

(iii) Take an animal that constitutes
a demonstrable but non-immediate
threat to human safety or that is re-
sponsible for depredations to lawfully
present domestic animals or other per-
sonal property, if it has not been pos-
sible to otherwise eliminate such dep-
redation or loss of personal property,
Provided That such taking must be
done in a humane manner, and may in-
volve Kkilling or injuring the animal
only if it has not been possible to
eliminate such threat by live capturing
and releasing the specimen unharmed
on the refuge or Park;

(iv) Move an animal for genetic pur-
poses.

(6) Any taking pursuant to para-
graphs (c¢) (3) through (5) of this section
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must be immediately reported to ei-
ther the Refuge Manager, Alligator
River National Wildlife Refuge,
Manteo, North Carolina, telephone 919/
473-1131, or the Superintendent, Great
Smoky Mountains National Park, Gat-
linburg, Tennessee, telephone 615/436—
1294. Either of these persons will deter-
mine disposition of any live or dead
specimens.

(7) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife laws or regu-
lations or the Endangered Species Act.

(8) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (c) (2)
through (7) of this section.

(9)(Q) The Alligator River reintroduc-
tion site is within the historic range of
the species in North Carolina, in Dare,
Hyde, Tyrrell, and Washington Coun-
ties; because of its proximity and po-
tential conservation value, Beaufort
County is also included in the experi-
mental population designation.

(ii) The red wolf also historically oc-
curred on lands that now comprise the
Great Smoky Mountains National
Park. The Park encompasses properties
within Haywood and Swain Counties in
North Carolina, and Blount, Cocke, and
Sevier Counties in Tennessee. Graham,
Jackson, and Madison Counties in
North Carolina, and Monroe County in
Tennessee, are also included in the ex-
perimental designation because of the
close proximity of these counties to
the Park boundary.

(iii) Except for the three island prop-
agation projects and these small re-
introduced populations, the red wolf is
extirpated from the wild. Therefore,
there are no other extant populations
with which the refuge or Park experi-
mental populations could come into
contact.

(10) The reintroduced populations
will be monitored closely for the dura-
tion of the project, generally using
radio telemetry as appropriate. All ani-
mals released or captured will be vac-
cinated against diseases prevalent in
canids prior to release. Any animal
that is determined to be in need of spe-
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cial care or that moves onto lands
where the landowner requests their re-
moval will be recaptured, if possible,
by Service and/or Park Service and/or
designated State wildlife agency per-
sonnel and will be given appropriate
care. Such animals will be released
back into the wild as soon as possible,
unless physical or behavioral problems
make it necessary to return the ani-
mals to a captive-breeding facility.

(11) The status of the Alligator River
National Wildlife Refuge project will
be reevaluated by October 1, 1992, to de-
termine future management status and
needs. This review will take into ac-
count the reproductive success of the
mated pairs, movement patterns of in-
dividual animals, food habits, and over-
all health of the population. The dura-
tion of the first phase of the Park
project is estimated to be 10 to 12
months. After that period, an assess-
ment of the reintroduction potential of
the Park for red wolves will be made. If
a second phase of reintroduction is at-
tempted, the duration of that phase
will be better defined during the assess-
ment. However, it is presently thought
that a second phase would last for 3
years, after which time the red wolf
would be treated as a resident species
within the Park. Throughout these pe-
riods, the experimental and non-
essential designation of the animals
will remain in effect.

(d) Southern sea otter (Enhydra lutris
nereis). (1) Definitions. The definitions
set out in §17.3 apply to this paragraph
(d). For purposes of this paragraph—

(i) The term defense-related agency ac-
tion means an agency action proposed
to be carried out directly by a military
department, which does not have as its
intended purpose the taking of south-
ern sea otters. For purposes of this def-
inition, the United States Coast Guard
is not a military department.

(ii) The term management zone means
that area delineated in paragraph
(d)(5)(Q) of this section which surrounds
the translocation zone and separates
the translocation zone from the exist-
ing range of the parent population and
adjacent range where expansion of the
parent population is necessary for the
recovery of southern sea otters.

(iii) The term member of the experi-
mental population of southern sea otters
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includes any southern sea otter, alive
or dead, found within the translocation
zone or the management zone, and any
part or product of any such southern
sea otter.

(iv) The term parent population means
the population of southern sea otters
existing along the central California
coast north of the management zone.

(v) The term translocation zone means
the area delineated in paragraph
(d)(4)(1) of this section within which an
experimental population of southern
sea otters is released and contained.

(vi) The term established experimental
population of southern sea otters means a
translocated population that meets the
following criteria: An estimated com-
bined minimum of 150 healthy male
and female sea otters residing within
the translocation zone, little or no
emigration into the management zone
occurring, and a minimum annual re-
cruitment to the experimental popu-
lation in the translocation zone of 20
sea otters for at least 3 years of the
latest b-year period, or replacement
yield sufficient to maintain the experi-
mental population at or near carrying
capacity during the post-establishment
and growth phase or carrying capacity
phase of the experimental population.

(vii) The term stabilized population is
a population of sea otters within the
translocation zone at the conclusion of
the movement of animals from the par-
ent population, except for purposes of
genetic enhancement, which (A) is
equal to or greater than the number of
otters that were released from the
holding pens alive and healthy, or 70
otters, whichever is less, and (B) is ex-
hibiting growth. A stabilized popu-
lation would represent the point at
which the experimental population
shifts from the transplant stage to the
initial growth and reestablishment
stage.

(viii) The term carrying capacity
means the ecological state in which the
numbers of sea otters within the
translocation zone remain relatively
constant and in balance with the avail-
able food supply.

(2) Description of experimental popu-
lation. The experimental population of
southern sea otters shall include all
southern sea otters found within the
translocation zone or the management
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zone. The Service will translocate no
more than 70 southern sea otters dur-
ing the first year, supplemented as nec-
essary with up to 70 otters per year in
subsequent years from the parent popu-
lation to the translocation zone. Al-
though a maximum of 250 southern sea
otters may be moved from the parent
population in order to establish the ex-
perimental population in the
translocation zone, it is not likely that
supplemental translocation after the
initial 70 will involve more than small
numbers of southern sea otters, al-
though under this plan a maximum of
70 could be moved if needed in each
yvear up to a total of 2560. The majority
of animals translocated each year will
be weaned, immature sea otters with a
sex ratio of about 4 to 1, females to
males. Of the adult sea otters selected
for translocation, approximately 3 out
of every 4 animals will be female.

(3) Translocation process—(i) Capture.
Capture locations will be selected pri-
marily from the southern third of the
range of the parent population. Sea ot-
ters will be captured using diver-held
devices, dip nets, surface entangling
nets, or other methods which may be
proven to be safe and effective in the
future. All captured otters will be
tagged and examined by a veterinarian
experienced in treating marine mam-
mals.

(ii) Transport. All animals to be
translocated will be transported di-
rectly to the translocation zone or held
in specially constructed holding facili-
ties prior to their movement to the
translocation zone. Access to and care
of animals will be restricted to Federal
and State personnel and designated
agents directly involved with the
translocation. Hach captured animal
will be placed in a carrying cage and
transported by truck to the local air-
port, from which point they will be
flown to the translocation zone. From
there they will be trucked to the re-
lease site.

(iii) Release. The animals will be re-
leased directly into the wild from their
transport cages, or held for up to 5 days
in secured floating pens at the release
site. No more than 10 individuals will
be held in any pen, and adult males
will be held separately. When held in
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floating pens the animals will be re-
leased passively by opening the float-
ing pens and allowing animals to leave
at will.

(iv) Monitoring. Monitoring will be
conducted on both the parent popu-
lation and the experimental population
by State and Federal biologists and
their designated agents. Monitoring
the parent population will be done to
determine the effects of removal of ot-
ters on the growth and range expansion
or recession of the parent population.
Monitoring of the parent population
will continue at least through the
translocation period and into the fore-
seeable future. Monitoring of the ex-
perimental population will begin with
the first release of translocated otters
and will continue at least until either
the new population reaches the car-
rying capacity of the habitat and es-
tablishes an equilibrium density or the
translocation is determined to have
failed. Monitoring will include inten-
sive studies of changes in key compo-
nents of the nearshore ecosystem of

the translocation zone including
benthic organisms, kelp and finfish.
Monitoring, using ground and aerial

observations, will also include inten-
sive observation and documentation of
the movements, distribution, foraging
and reproductive behavior, dispersal
tendencies, growth and reproductive
rates, prey selection, and social inter-
actions of sea otters in the experi-
mental population. Results of moni-
toring the experimental population and
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the parent population will also be com-
pared and evaluated.

(v) Protection. At least two law en-
forcement officers will be specifically
assigned, at least for the initial three-
to five-year period after the actual
translocation of animals, to conduct
patrols and prevent illegal taking of
southern sea otters in the
translocation zone. Cooperative en-
forcement arrangements will be devel-
oped with other agencies having law
enforcement activities in the area such
as the U.S. Coast Guard, National Ma-
rine Fisheries Service, California De-
partment of Fish and Game, U.S. Navy,
and National Park Service to assist
with protecting the experimental popu-
lation.

(4) Translocation zone. (i) There is es-
tablished a translocation zone for
southern sea otters comprised of San
Nicolas Island, Begg Rock, and the sur-
rounding waters within the following
coordinates:

N. LATITUDE/W. LONGITUDE

33°217.87/119°34.3
33°20.57/119°15.5
33°13.57/119°11.8
33°06.57/119°15.3"
33°02.87/119°26.8
33°08.87/119°46.3
33°17.27/119°56.9
33°30.97/119°54.2

(ii) A map depicting the
translocation zone is set forth below:
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oint Conception
/ CALIFORNIA
MANAGEMENT ZONE / o
// (SHADED AREA) 7/,
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.
SAN NICOLAS ISLAND
/// TRANSLOCATION ZONE h
i
///// |
) ‘
SAN NICOLAS ISLAND TRANSLOCATION ZONE 7
AND MANAGEMENT ZONE 7
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Translocation Zone Coordinates:
(North Latitiude/West Longitude)

33°27.8°/119°34.3", 33°20.5°/119°15.5°
33°13.5'/119°11.8°, 33°06.5°/119°15.3’
33°02.8'/119°26.8°, 33°08.8°/119°46.3"
33°17.2°/119°56.9°, 33°30.9°/119°54.2°

Management Zone:

All U.S. areas south of Point Conception
(34°26.9’ N. Latitude)
except the translocation zone.

(iii) Prohibitions. Except as provided
in paragraph (d)(4)(iv), all of the provi-
sions in §17.21 (a) through (f) shall
apply to any member of the experi-
mental population of southern sea ot-
ters within the translocation zone.

(iv) Exceptions. The prohibitions of
paragraph (d)(4)(iii) shall not apply to:

(A) Any act by the Service, the Cali-
fornia Department of Fish and Game,
or an authorized agent of the Service
or the California Department of Fish
and Game that is necessary to effect
the relocation or management of any
southern sea otter under the provisions
of this paragraph;

(B) Any taking of a member of the
experimental population of southern
sea otters that is incidental to, and not

the purpose of, the carrying out of a
defense-related agency action as de-
fined in paragraph (d)(1)(i) of this sec-
tion; or

(C) Any act authorized by a permit
issued under §17.32.

(5) Management zone. (i) There is es-
tablished a management =zone for
southern sea otters comprised of all
waters, islands, islets, and land areas
seaward of mean high tide subject to
the jurisdiction of the United States
located south of Point Conception,
California (34°26.9° N. Latitude), except
for any area within the translocation
zone delineated in paragraph (d)(4)(i) of
this section.
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(ii) A map depicting the management
zone is set forth in paragraph (d)(4)(ii)
of this section.

(iii) Prohibitions. Except as provided
in paragraph (d)(5)(iv), all of the provi-
sions in §17.21 (a) through (f) shall
apply to any member of the experi-
mental population of southern sea ot-
ters within the management zone.

(iv) Exceptions. The prohibitions of
paragraph (d)(5)(iii) shall not apply to:

(A) Any act by the Service, the Cali-
fornia Department of Fish and Game,
or an authorized agent of the Service
or the California Department of Fish
and Game that is necessary to effect
the relocation or management of any
southern sea otter under the provisions
of this paragraph;

(B) Any taking of a member of the
experimental population of southern
sea otters that is incidental to, and not
the purpose of, the carrying out of an
otherwise lawful activity within the
management zone delineated in para-
graph (d)(5)(i) of this section; or

(C) Any act authorized by a permit
issued under §17.32.

(6) Containment. The following con-
tainment measures, listed in order of
preference, will be employed to prevent
significant emigration of southern sea
otters from San Nicolas Island and oc-
cupation of habitat within the manage-
ment zone:

(i) Capture of animals within the
management zone for return to the ex-
perimental population or to the range
of the parent population using non-le-
thal means. If verified sightings of one
or more sea otters are made at any lo-
cation within the management zone,
field crews will be mobilized as soon as
weather and sea conditions permit, to
capture and remove the otter(s) from
the zone. Capture will be done by expe-
rienced State and/or Federal personnel
or other designated agents, using one
or more of the same techniques used in
the translocation effort, such as diver-
held devices; surface entangling nets;
dip nets; or other effective methods
which may be developed for capturing
sea otters in the future. Animals either
will be flown or moved by air-condi-
tioned van to the release site.

(ii) Artificial reduction of fecundity
for some sea otters within the experi-
mental population. [Reserved]
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(iii) Selective or random, non-lethal
removal of members of the experi-
mental population within the
translocation zone. [Reserved]

Containment measures will be adminis-
tered by the Fish and Wildlife Service’s
Office of Sea Otter Management and
Coordination (OSOMC), in consultation
and cooperation with the California
Department of Fish and Game. The
OSOMC will work closely with State
biologists to remove otters from the
management zone. Federal funding re-
ceived through the normal appropria-
tions process will be used for research,
protection, and containment of the ex-
perimental population. Grants to the
State of California under 16 U.S.C. 1535,
may be employed to facilitate the
measures outlined above. Public dona-
tions for management and containment
of the experimental population will be
accepted with assistance from the Na-
tional Fish and Wildlife Foundation.

(T) Effects of translocation on recovery
and interagency cooperation—(i) Back-
ground. The Recovery Plan specifically
describes the importance of
translocation to the delisting of the
southern sea otter under the Endan-
gered Species Act. The Plan states:

Sea otter translocation, if properly de-
signed and implemented, should provide the
necessary foundation for ultimately obtain-
ing the Recovery Plan’s objective and restor-
ing the southern sea otter to a non-threat-
ened status and maintaining OSP by: (i) Es-
tablishing a second colony (or colonies) suffi-
ciently distant from the present population
such that a smaller portion of southern sea
otters will be jeopardized in the event of a
large-scale oil spill, and (ii) establishing a
data base for identifying the optimal sus-
tainable population level for the sea otter.

Thus the translocation, and establish-
ment of a population of sea otters has
been identified by the Recovery Plan as
a critical action necessary for the re-
covery and delisting of the species.
With regard to the relationship of a
successful translocation to the initi-
ation of a delisting action under the
Endangered Species Act. The Plan
states:

Delisting should be considered when the
southern sea otter population is stable or in-
creasing at sustainable rates in a large
enough area of their original habitat that
only a small proportion of the population
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would be decimated by any single natural or
man-caused catastrophe. To reach this point:
(1) At least one additional population of sea
otters must be established outside the cur-
rent population range, (2) the existing popu-
lation of sea otters and its habitat must be
protected, and (3) the threat from oil spills
or other major environmental changes must
be minimized.

The successful establishment of the ex-
perimental population to be carried out
pursuant to this rule should fully sat-
isfy the first criterion specified above
from the Recovery Plan, provided that
the parent population is showing sus-
tained growth and expanding its range
from its present size and distribution.
However, if such growth and expansion
is not occurring, the establishment of a
single new population may not be suffi-
cient to satisfy the broader criterion
that the population must be increasing
at a sustainable rate in a large enough
area of their original habitat that only
a small proportion of the population
would be decimated by any single nat-
ural or man-caused catastrophe.

(ii) Effect on recovery. The
translocation will not influence the
legal status of the species until such
time as the Service determines that
the experimental population is estab-
lished. Once established, other factors
such as the status of the parent popu-
lation and completion of other recov-
ery tasks will be considered. If the ex-
perimental population becomes estab-
lished and the other recovery tasks
identified in the recovery plan for the
southern sea otter are attained, the
southern sea otter will be eligible for
consideration for delisting in accord-
ance with the requirements of 50 CFR
424.11(d). If a catastrophic event were
to significantly diminish the parent
population, the size of the experi-
mental population would be a factor in
determining whether or not the south-
ern sea otter should remain listed as
“threatened’” or reclassified as ‘‘en-
dangered,” or if relisting should be
considered if a delisting action had
been completed.

(iii) Effect on interagency cooperation.
In determining the likelihood of jeop-
ardy or non-jeopardy opinions for pro-
posed Federal actions that ‘“‘may af-
fect’> southern sea otters, the prob-
ability of jeopardy determinations will
decrease proportionally for comparable
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projects with comparable types of im-
pacts as the experimental population
grows from the point of being estab-
lished toward the maximum number
that its habitat can support, i.e., car-
rying capacity. Thus, there is an in-
verse relationship between the size of
the experimental population (after
being determined to be established)
and the probability of jeopardy deter-
minations associated with section 7
consultations under the Endangered
Species Act for projects affecting ei-
ther the parent or the experimental
population. However, the status of the
experimental population is not the
only factor to be considered in section
7 evaluations. The status of the parent
population, as well as the cumulative
impacts, baseline level of threats, and
effects of the action on either popu-
lation, will also be taken into account.
In addition to considering the size of
the experimental population, the con-
tribution that such population could
make toward helping restore a dam-
aged parent population will also be a
factor that will be considered during
section 7 evaluations. For section 7
purposes, once the translocated otters
become stabilized and enter into the
initial growth and reestablishment
stage, but before meeting the criteria
for an established population, the ex-
perimental population will have an ex-
istence value that will be taken into
consideration both quantitatively and
qualitatively. Its numbers will be
added to those of the parent population
for purposes of analyzing the impacts
of a Federal action on the southern sea
otter population. Moreover, during the
initial growth and reestablishment
stage, as part of the analysis of the im-
pacts on the population as a whole, the
impacts of proposed Federal actions
will be analyzed to clearly determine
the relative risk to each of the two
populations (parent population and the
experimental population).

(8) Determination of a failed
translocation. The translocation would
generally be considered to have failed
if one or more of the following condi-
tions exists:

(i) If, after the first year following
initiation of translocation or any sub-
sequent year, no translocated otters re-
main within the translocation zone and
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the reasons for emigration or mor-
tality cannot be identified and/or rem-
edied;

(ii) If, within three years from the
initial transplant, fewer than 25 otters
remain in the translocation zone and
the reason for emigration or mortality
cannot be identified and/or remedied;

(iii) If, after two years following the
completion of the transplant phase, the
experimental population is declining at
a significant rate and the translocated
otters are not showing signs of success-
ful reproduction (i.e., no pupping is ob-
served); however, termination of the
project under this and the previous cri-
terion may be delayed if reproduction
is occurring and the degree of dispersal
into the management zone is small
enough that the efforts to continue to
remove otters from the management
zone are acceptable to the Service and
California Department of Fish and
Game;

(iv) If the Service determines, in con-
sultation with the affected State and
Marine Mammal Commission, that ot-
ters are dispersing from the
translocation zone and becoming estab-
lished within the management zone in
sufficient numbers to demonstrate that
containment cannot be successfully ac-
complished. This standard is not in-
tended to apply to situations in which
individuals or small numbers of otters
are sighted within the management
zone or temporarily manage to elude
capture. Instead, it is meant to be ap-
plied when it becomes apparent that,
over time, otters are relocating from
the translocation zone to the manage-
ment zone in such numbers that: (A)
An independent breeding colony is
likely to become established within the
management zone, or (B) they could
cause economic damage to fishery re-
sources within the management zone.
It is expected that the Service could
make this determination within a year
provided sufficient information is
available;

(v) If the health and well-being of the
experimental population should be-
come threatened to the point that the
colony’s continued survival is unlikely,
despite the protections given to it by
the Service, State, and applicable laws
and regulations. An example would be
if an overriding military action for na-
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tional security was proposed that
would threaten to devastate the colony
and removal of the otters was deter-
mined to be the only viable way of pre-
venting the loss of the individuals.

(vi) If, based on any one of these cri-
teria, the Service concludes, after con-
sultation with the affected State and
Marine Mammal Commission, that the
translocation has failed to produce a
viable, contained experimental popu-
lation, this rulemaking will be amend-
ed to terminate the experimental popu-
lation, and all otters remaining within
the translocation zone will be captured
and all healthy otters will be placed
back into the range of the parent popu-
lation. Efforts to maintain the man-
agement zone free of otters will be cur-
tailed after all reasonable efforts have
been made to remove all otters that
are still within the management zone
at the time of the decision to termi-
nate the translocated population. A
joint State-Service consultation will
determine when all reasonable efforts
have been made and additional efforts
would be futile.

(vii) Prior to declaring the
translocation a failure, a full evalua-
tion will be conducted into the prob-
able causes of the failure. If the causes
could be determined, and legal and rea-
sonable remedial measures identified
and implemented, consideration will be
given to continuing to maintain the
translocated population. If such rea-
sonable measures cannot be identified
and implemented, the results of the
evaluation will be published in the
FEDERAL REGISTER with a proposed
rulemaking to terminate the experi-
mental population.

(e) Yellowfin madtom  (Noturus
flavipinnis). (1) Where is the yellowfin
madtom designated as a nonessential ex-
perimental population (NEP)? We have
designated three populations of this
species as NEPs: the North Fork
Holston River Watershed NEP, the
Tellico River NEP, and the French
Broad River and Holston River NEP.

(i) The North Fork Holston River Wa-
tershed NEP area is within the species’
historic range and is defined as follows:
The North Fork Holston River water-
shed, Washington, Smyth, and Scott
Counties, Virginia; South Fork Holston
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River watershed upstream to Ft. Pat-
rick Henry Dam, Sullivan County, Ten-
nessee; and the Holston River from the
confluence of the North and South
Forks downstream to the John Sevier
Detention Lake Dam, Hawkins County,
Tennessee. This site is totally isolated
from existing populations of this spe-
cies by large Tennessee River tribu-
taries and reservoirs. As the species is
not known to inhabit reservoirs and be-
cause individuals of the species are not
likely to move 100 river miles through
these large reservoirs, the possibility
that this population could come in con-
tact with extant wild populations is
unlikely.

(ii) The Tellico River NEP area is
within the species’ historic range and
is defined as follows: The Tellico River,
between the backwaters of the Tellico
Reservoir (approximately Tellico River
mile 19 (30.4 kilometers) and Tellico
River mile 33 (52.8 kilometers), near
the Tellico Ranger Station, Monroe
County, Tennessee. This species is not
currently known to exist in the Tellico
River or its tributaries. Based on its
habitat requirements, we do not expect
this species to become established out-
side this NEP area. However, if individ-
uals of this population move upstream
or downstream or into tributaries out-
side the designated NEP area, we would
presume that they came from the re-
introduced population. We would then
amend this regulation to enlarge the
boundaries of the NEP area to include
the entire range of the expanded popu-
lation.

(iii) The French Broad River and
Holston River NEP area is within the
species’ historic range and is defined as
follows: the French Broad River, Knox
and Sevier Counties, Tennessee, from
the base of Douglas Dam (river mile
(RM) 32.3 (61.7T km)) downstream to the
confluence with the Holston River;
then up the Holston River, Knox,
Grainger, and Jefferson Counties, Ten-
nessee, to the base of Cherokee Dam
(RM 52.3 (83.7T km)); and the lower 56 RM
(8 km) of all tributaries that enter
these river reaches. This species is not
known to exist in any of the tribu-
taries to the free-flowing reaches of the
French Broad River below Douglas
Dam, Knox and Sevier Counties, Ten-
nessee, or of the Holston River below
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the Cherokee Dam, Knox, Grainger,
and Jefferson Counties, Tennessee.
Based on its habitat requirements, we
do not expect this species to become
established outside this NEP area.
However, if individuals of this popu-
lation move upstream or downstream
or into tributaries outside the des-
ignated NEP area, we would presume
that they came from the reintroduced
population. We would then amend this
regulation to enlarge the boundaries of
the NEP area to include the entire
range of the expanded population.

(iv) We do not intend to change the
NEP designations to ‘‘essential experi-
mental,”” ‘‘threatened,” or ‘‘endan-
gered” within the NEP areas. Addition-
ally, we will not designate critical
habitat for these NEPs, as provided by
16 U.S.C. 1539(j)(2)(C)(ii).

(2) What activities are not allowed in
the NEP areas? (i) Except as expressly
allowed in paragraph (e)(3) of this sec-
tion, all the prohibitions of §17.31(a)
and (b) apply to the yellowfin madtom.

(ii) Any manner of take not described
under paragraph (e)(3) of this section is
prohibited in the NEP area. We may
refer unauthorized take of this species
to the appropriate authorities for pros-
ecution.

(iii) You may not possess, sell, de-
liver, carry, transport, ship, import, or
export by any means whatsoever any of
the identified fishes, or parts thereof,
that are taken or possessed in violation
of paragraph (e)(2) of this section or in
violation of the applicable State fish
and wildlife laws or regulations or the
Act.

(iv) You may not attempt to commit,
solicit another to commit, or cause to
be committed any offense defined in
paragraph (e)(2) of this section.

(3) What take is allowed in the NEP
area? Take of this species that is acci-
dental and incidental to an otherwise
legal activity, such as recreation (e.g.,
fishing, boating, wading, trapping, or
swimming), forestry, agriculture, and
other activities that are in accordance
with Federal, State, and local laws and
regulations, is allowed.

(4) How will the effectiveness of these
reintroductions be monitored? We will
prepare periodic progress reports and
fully evaluate these reintroduction ef-
forts after 5 and 10 years to determine
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whether to continue or terminate the
reintroduction efforts.

(5) Note: Map of the NEP area for the
yellowfin madtom in the Tellico River,
Tennessee, appears immediately fol-
lowing paragraph (m)(5) of this section.

(6) Note: Map of the NEP area for the
yellowfin madtom in the French Broad
River and Holston River, Tennessee,
appears immediately following para-
graph (m)(7) of this section.

(f) Guam rail (Rallus owstoni). (1) The
Guam rail population identified in
paragraph (f)(7) of this section is a non-
essential experimental population.

(2) No person shall take this species,
except:

(i) In accordance with a valid permit
issued by the Service under §17.32 for
educational purposes, scientific pur-
poses, the enhancement of propagation
or survival of the species, zoological
exhibition, and other conservation pur-
poses consistent with the Act; or

(ii) As authorized by the laws and
regulations of the Commonwealth of
the Northern Mariana Islands, after
the Service has made the determina-
tion that the experimental population
has become well established and occu-
pies all suitable habitat island-wide.

(3) Any employee of the Service, the
Commonwealth of the Northern Mar-
iana Islands Division of Fish and Wild-
life, or the Guam Division of Aquatic
and Wildlife Resources who is des-
ignated for such purposes, may, when
acting in the course of official duties,
take a Guam rail without a permit if
such action is necessary to:

(i) Aid a sick, injured, or orphaned
specimen;

(ii) Dispose of a dead specimen;

(iii) Salvage a dead specimen that
may be useful for scientific study; or

(iv) Take an animal that is respon-
sible for depredations to personal prop-
erty if it has not been possible to oth-
erwise eliminate such depredations
and/or loss of personal property, pro-
vided that such taking must be done in
a humane manner and may involve in-
juring or killing the bird only if it has
not been possible to eliminate depreda-
tions by live capturing and releasing
the specimen unharmed in other suit-
able habitats.

(4) Any violation of applicable com-
monwealth of the Northern Mariana Is-
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lands fish and wildlife conservation
laws or regulations with respect to the
taking of this species (other than tak-
ing as described in paragraph (f)(2)(ii)
of this section) will also be a violation
of the Endangered Species Act.

(5) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export by any means whatsoever, any
such species taken in violation of these
regulations or in violation of applica-
ble Commonwealth of the Northern
Mariana Islands fish and wildlife laws
or regulations or the Endangered Spe-
cies Act.

(6) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (f) (2)
through (5) of this section.

(7) The sites for introduction of
Guam rails on Rota, Commonwealth of
the Northern Mariana Islands, are on
an island separated from Guam by 50
kilometers of ocean. The last known
observation of an individual of this spe-
cies occurred near the northern tip of
Guam, which is closest to the island of
Rota. No intermingling of these popu-
lations will occur since this species has
been extirpated in the wild on Guam.
The Rota release sites are of necessity
outside the historic range of the Guam
rail, as described in this regulation, be-
cause its primary range has been un-
suitably and irreversibly destroyed by
the brown tree snake.

(8) The nonessential experimental
population on Rota will be checked pe-
riodically by staff of the Common-
wealth of the Northern Mariana Islands
Division of Fish and Wildlife and co-
operating staff from the University of
Tennessee to determine dispersal pat-
terns, mortality, and reproductive suc-
cess. The overall success of the releases
and general health of the population
will also be assessed.

(g) Black-footed ferret (Mustela
nigripes). (1) The black-footed ferret
populations identified in paragraph
(2)(9)(A) through (vii) of this section are
nonessential experimental populations.
We will manage each of these popu-
lations in accordance with their respec-
tive management plans.
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(2) No person may take this species
in the wild in the experimental popu-
lation area, except as provided in para-
graphs (g)(3), (4), (b), and (10) of this
section.

(3) Any person with a valid permit
issued by the U.S. Fish and Wildlife
Service (Service) under section 17.32
may take black-footed ferrets in the
wild in the experimental population
areas.

(4) Any employee or agent of the
Service or appropriate State wildlife
agency designated for such purposes,
acting in the course of official duties,
may take a black-footed ferret in the
wild in the experimental population
areas if such action is necessary:

(i) For scientific purposes;

(ii) To relocate a ferret to avoid con-
flict with human activities;

(iii) To relocate a ferret that has
moved outside the Little Snake Black-
footed Ferret Management Area/Coyote
Basin Primary Management Zone or
the Rosebud Sioux Reservation Experi-
mental Population Area when that re-
location is necessary to protect the fer-
ret or is requested by an affected land-
owner or land manager, or whose re-
moval is requested pursuant to para-
graph (g)(12) of this section.

(iv) To relocate ferrets within the ex-
perimental population area to improve
ferret survival and recovery prospects;

(v) To relocate ferrets from the ex-
perimental population areas into other
ferret reintroduction areas or cap-
tivity;

(vi) To aid a sick,
phaned animal; or

(vii) To salvage a dead specimen for
scientific purposes.

(5) A person may take a ferret in the
wild within the experimental popu-
lation areas, provided such take is inci-
dental to and not the purpose of, the
carrying out of an otherwise lawful ac-
tivity and if such ferret injury or mor-
tality was unavoidable, unintentional,
and did not result from negligent con-
duct. Such conduct is not considered
intentional or ‘‘knowing take’ for the
purposes of this regulation, and the
Service will not take legal action for
such conduct. However, we will refer
cases of knowing take to the appro-
priate authorities for prosecution.

injured, or or-
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(6) You must report any taking pur-
suant to paragraphs (g)3), (4)(vi) and
(vii), and (b) of this section to the ap-
propriate Service Field Supervisor,
who will determine the disposition of
any live or dead specimens.

(i) Report such taking in the Shirley
Basin/Medicine Bow experimental pop-
ulation area to the Field Supervisor,
Ecological Services, Fish and Wildlife
Service, Cheyenne, Wyoming (tele-
phone: 307/772-2374).

(ii) Report such taking in the Conata
Basin/Badlands experimental popu-
lation area to the Field Supervisor, Ec-
ological Services, Fish and Wildlife
Service, Pierre, South Dakota (tele-
phone: 605/224-8693).

(iii) Report such taking in the
northcentral Montana experimental
population area to the Field Super-
visor, Ecological Services, Fish and
Wildlife Service, Helena, Montana
(telephone: 406/449-5225).

(iv) Report such taking in the Aubrey
Valley experimental population area to
the Field Supervisor, Ecological Serv-
ices, Fish and Wildlife Service, Phoe-
nix, Arizona (telephone: 602/640-2720).

(v) Report such taking in the north-
western Colorado/northeastern Utah
experimental population area to the
appropriate Field Supervisor, Ecologi-
cal Services, U.S. Fish and Wildlife
Service, Lakewood, Colorado (tele-
phone: 303/275-2370), or Salt Lake City,
Utah (telephone: 801/524-5001).

(vi) Report such taking in the Chey-
enne River Sioux Tribe Experimental
Population Area to the Field Super-
visor, Ecological Services, U.S. Fish
and Wildlife Service, Pierre, South Da-
kota (telephone 605/224-8693).

(vii) Report such taking in the Rose-
bud Sioux Reservation Experimental
Population Area to the Field Super-
visor, Ecological Services, U.S. Fish
and Wildlife Service, Pierre, South Da-
kota (telephone 605/224-8693).

(7) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export by any means whatsoever, any
ferret or part thereof from the experi-
mental populations taken in violation
of these regulations or in violation of
applicable State fish and wildlife laws
or regulations or the Endangered Spe-
cies Act.
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(8) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to commit, any of-
fense defined in paragraphs (g)(2) and
(7) of this section.

(9) The sites for reintroduction of
black-footed ferrets are within the his-
torical range of the species.

(i) We consider the Shirley Basin/
Medicine Bow Management Area on the
attached map of Wyoming to be the
core recovery area for this species in
southeastern Wyoming. The boundaries
of the nonessential experimental popu-
lation are that part of Wyoming south
and east of the North Platte River
within Natrona, Carbon, and Albany
Counties (see Wyoming map). All
marked ferrets found in the wild within
these boundaries prior to the first
breeding season following the first year
of releases constituted the nonessential
experimental population during this
period. All ferrets found in the wild
within these boundaries during and
after the first breeding season fol-
lowing the first year of releases com-
prise the nonessential experimental
population, thereafter.

(ii) We consider the Conata Basin/
Badlands Reintroduction Area on the
attached map for South Dakota to be
the core recovery area for this species
in southwestern South Dakota. The
boundaries of the nonessential experi-
mental population area occur north of
State Highway 44 and BIA Highway 2
east of the Cheyenne River and BIA
Highway 41, south of I-90, and west of
State Highway 73 within Pennington,
Shannon, and Jackson Counties, South
Dakota. Any black-footed ferret found
in the wild within these boundaries is
part of the nonessential experimental
population after the first breeding sea-
son following the first year of releases
of black-footed ferret in the Reintro-
duction Area. A black-footed ferret oc-
curring outside the experimental popu-
lation area in South Dakota is consid-
ered as endangered but may be cap-
tured for genetic testing. We will dis-
pose of the captured animal in one of
the following ways if necessary:

(A) We may return an animal geneti-
cally related to the experimental popu-
lation to the Reintroduction Area or to
a captive facility.
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(B) Under an existing contingency
plan, we will use up to nine black-foot-
ed ferrets genetically unrelated to the
experimental population in the cap-
tive-breeding program. If a landowner
outside the experimental population
area wishes to retain black-footed fer-
rets on his property, we will develop a
conservation agreement or easement
with the landowner.

(iii) We consider the Northcentral
Montana Reintroduction Area shown
on the attached map for Montana to be
the core recovery area for this species
in northcentral Montana. The bound-
aries of the nonessential experimental
population are those parts of Phillips
and Blaine Counties, Montana, de-
scribed as the area bounded on the
north beginning at the northwest cor-
ner of the Fort Belknap Indian Res-
ervation on the Milk River; east fol-
lowing the Milk River to the east Phil-
lips County line; then south along said
line to the Missouri River; then west
along the Missouri River to the west
boundary of Phillips County; then
north along said county line to the
west boundary of Fort Belknap Indian
Reservation; then further north along
said boundary to the point of origin at
the Milk River. All marked ferrets
found in the wild within these bound-
aries prior to the first breeding season
following the first year of releases con-
stituted the nonessential experimental
population during this period. All fer-
rets found in the wild within these
boundaries during and after the first
breeding season following the first year
of releases comprise the nonessential
experimental population thereafter. A
black-footed ferret occurring outside
the experimental area in Montana is
initially considered as endangered but
may be captured for genetic testing.
We will dispose of the captured animal
in one of the following ways if nec-
essary:

(A) We may return an animal geneti-
cally related to the experimental popu-
lation to the reintroduction area or to
a captive facility.

(B) Under an existing contingency
plan, we will use up to nine black-foot-
ed ferrets genetically unrelated to the
experimental population in the cap-
tive-breeding program. If a landowner
outside the experimental population
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area wishes to retain black-footed fer-
rets on his property, we will develop a
conservation agreement or easement
with the landowner.

(iv) We consider the Aubrey Valley
Experimental Population Area shown
on the attached map for Arizona to be
the core recovery area for this species
in northwestern Arizona. The boundary
of the nonessential experimental popu-
lation area is those parts of Coconino,
Mohave, and Yavapai Counties that in-
clude the Aubrey Valley west of the
Aubrey Cliffs, starting from Chino
Point, north along the crest of the Au-
brey cliffs to the Supai Road (State
Route 18), southwest along the Supai
Road to Township 26 North, then west
to Range 11 West, then south to the
Hualapai Indian Reservation boundary,
then east and northeast along the
Hualapai Indian Reservation boundary
to U.S. Highway Route 66; then south-
east along Route 66 for approximately 6
km (2.3 miles) to a point intercepting
the east boundary of section 27, Town-
ship 256 North, Range 9 West; then south
along a line to where the Atchison-To-
peka Railroad enters Yampa Divide
Canyon; then southeast along the
Atchison-Topeka Railroad alignment
to the intersection of the Range 9 West/
Range 8 West boundary; then south to
the SE corner of section 12, Township
24 North, Range 9 West; then southeast
to SE corner section 20, Township 24
West, Range 8 West; then south to the
SE corner section 29, Township 24
North, Range 8 West; then southeast to
the half section point on the east
boundary line of section 33, Township
24 North, Range 8 West; then northeast
to the SE corner of section 27, Town-
ship 24 North, Range 8 West; then
southeast to the SE corner Section 35,
Township 24 North, Range 8 West; then
southeast to the half section point on
the east boundary line of section 12,
Township 23 North, Range 8 West; then
southeast to the SE corner of section 8,
Township 23 North, Range 7 West; then
southeast to the SE corner of section
16, Township 23 North, Range 7 West;
then east to the half section point of
the north boundary line of section 14,
Township 23 North, Range 7 West; then
south to the half section point on the
north boundary line of section 26,
Township 23 North, Range 7 West; then
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east along section line to route 66; then
southeast along route 66 to the point of
origin at Chino Point. Any black-foot-
ed ferrets found in the wild within
these boundaries is part of the non-
essential experimental population after
the first breeding season following the
first year of releases of ferrets into the
reintroduction area. A black-footed
ferret occurring outside the experi-
mental area in Arizona is initially con-
sidered as endangered but may be cap-
tured for genetic testing. We will dis-
pose of the captured animal in one of
the following ways if necessary:

(A) We may return an animal geneti-
cally related to the experimental popu-
lation to the reintroduction area or to
a captive facility. If a landowner out-
side the experimental population area
wishes to retain black-footed ferrets on
his property, we will develop a con-
servation agreement or easement with
the landowner.

(B) Under an existing contingency
plan, we will use up to nine black-foot-
ed ferrets genetically unrelated to the
experimental population in the cap-
tive-breeding program. If a landowner
outside the experimental population
area wishes to retain black-footed fer-
rets on his property, we will develop a
conservation agreement or easement
with the landowner.

(v) We consider the Little Snake
Black-footed Ferret Management Area
in Colorado and the Coyote Basin
Black-footed Ferret Primary Manage-
ment Zone in Utah as the initial recov-
ery sites for this species within the
Northwestern Colorado/Northeastern
Utah Experimental Population Area
(see Colorado/Utah map). The bound-
aries of the nonessential Experimental
Population Area will be all of Moffat
and Rio Blanco Counties in Colorado
west of Colorado State Highway 13; all
of Uintah and Duchesne Counties in
Utah; and in Sweetwater County, Wyo-
ming, the line between Range 96 and 97
West (eastern edge), Range 102 and 103
West (western edge), and Township 14
and 15 North (northern edge). All
marked ferrets found in the wild within
these boundaries prior to the first
breeding season following the first year
of release will constitute the non-
essential experimental population dur-
ing this period. All ferrets found in the
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wild within these boundaries during
and after the first breeding season fol-
lowing the first year of releases of fer-
rets into the reintroduction area will
comprise the nonessential experi-
mental population thereafter. A black-
footed ferret occurring outside the Ex-
perimental Population Area is initially
considered as endangered but may be
captured for genetic testing. We will
dispose of the captured animal in one
of the following ways if necessary:

(A) We may return an animal geneti-
cally related to the experimental popu-
lation to the Reintroduction Area or to
a captive facility.

(B) Under an existing contingency
plan, we will use up to nine black-foot-
ed ferrets genetically unrelated to the
experimental population in the cap-
tive-breeding program. If a landowner
outside the experimental population
area wishes to retain black-footed fer-
rets on his property, we will develop a
conservation agreement or easement
with the landowner.

(vi) The Cheyenne River Sioux Tribe
Reintroduction Area is shown on the
map of north-central South Dakota at
the end of paragraph (g) of this section.
The boundaries of the nonessential ex-
perimental population area are the ex-
terior boundaries of the Cheyenne
River Sioux Reservation which in-
cludes all of Dewey and Ziebach Coun-
ties, South Dakota. Any black-footed
ferret found in the wild within these
counties will be considered part of the
nonessential experimental population
after the first breeding season fol-
lowing the first year of black-footed
ferret release. A black-footed ferret oc-
curring outside the Experimental Pop-
ulation Area in north-central South
Dakota would initially be considered as
endangered but may be captured for ge-
netic testing. When a ferret is found
outside the Experimental Population
Area, the following may occur:

(A) If an animal is genetically deter-
mined to have originated from the ex-
perimental population, we may return
it to the reintroduction area or to a
captive-breeding facility.

(B) If an animal is determined to be
genetically unrelated to the experi-
mental population, we will place it in
captivity under an existing contin-
gency plan. Up to nine black-footed
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ferrets may be taken for use in the cap-
tive-breeding program.

(vii) The Rosebud Sioux Reservation
Experimental Population Area is
shown on the map of south-central
South Dakota at the end of paragraph
(g) of this section. The boundaries of
the nonessential experimental popu-
lation area include all of Gregory,
Mellette, Todd, and Tripp Counties in
South Dakota. Any black-footed ferret
found within these four counties will
be considered part of the nonessential
experimental population after the first
breeding season following the first year
of black-footed ferret release. A black-
footed ferret occurring outside the non-
essential experimental population area
in south-central South Dakota will ini-
tially be considered as endangered but
may be captured for genetic testing. If
necessary, disposition of the captured
animal may occur in the following
ways:

(A) If an animal is genetically deter-
mined to have originated from the ex-
perimental population, we may return
it to the reintroduction area or to a
captive-breeding facility.

(B) If an animal is determined to be
genetically unrelated to the experi-
mental population, we will place it in
captivity under an existing contin-
gency plan. Up to nine black-footed
ferrets may be taken for use in the cap-
tive-breeding program.

(10) Monitoring the reintroduced pop-
ulations will occur continually during
the life of the project, including the
use of radio telemetry and other re-
mote sensing devices, as appropriate.
Vaccination of all released animals
will occur prior to release, as appro-
priate, to prevent diseases prevalent in
mustelids. Any animal that is sick, in-
jured, or otherwise in need of special
care may be captured by authorized
personnel of the Service or appropriate
State wildlife agency or their agents
and given appropriate care. Such an
animal may be released back to its ap-
propriate reintroduction area or an-
other authorized site as soon as pos-
sible, unless physical or behavioral
problems make it necessary to return
the animal to captivity.

(11) We will reevaluate the status of
the experimental population within the
first five years after the first year of
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release of black-footed ferrets to deter-
mine future management needs. This
review will take into account the re-
productive success and movement pat-
terns of the individuals released into
the area, as well as the overall health
of the experimental population and the
prairie dog ecosystem in the above de-
scribed areas. We will propose reclassi-
fication of the black-footed ferret when
we meet the appropriate recovery ob-
jectives for the species.

(12) We will not include a reevalua-
tion of the ‘‘nonessential experi-
mental’’ designation for these popu-
lations during our review of the initial
five year reintroduction program. We
do not foresee any likely situation jus-
tifying alteration of the nonessential
experimental status of these popu-
lations. Should any such alteration
prove necessary and it results in a sub-
stantial modification to black-footed
ferret management on non-Federal
lands, any private landowner who con-
sented to the introduction of black-
footed ferrets on their lands may re-
scind their consent, and at their re-
quest, we will relocate the ferrets pur-
suant to paragraph (g)(4)(iii) of this
section.

169

WYOMING

<
=2
<
=)
z

0

\

r

CARBON CO.
-

§17.84

10 20 30 40 50 Miles

A

-

A

A




§17.84 50 CFR Ch. I (10-1-10 Edition)

South Dakota

!!

< 0 8 ML
0\)‘(«:* SCALE IN MILES

INTERSTATE 90

I
1

—————— s s TT* L

I JACKSON COUNTY

HWY 73

SHANNON COUNTY

BIA HWY 41

BIA HWY 2
LEGEND

% REINTRODUCTION AREA

170



U.S. Fish and Wildlife Serv., Interior

§17.84

|

Montana

Fort Belknap
Indian Reservation I’

Charles M Russel
National Wildlife Refuge

Missouri River

% REINTRODUCTION AREA

Phillips County

Valley County

North

~—

Boundary

|

0 10 20
—

Scale in Miles

171



§17.84

50 CFR Ch. I (10-1-10 Edition)

T28N

Grand Canyon
National Par|

... MOLY

. o
Fraziers Well

T26N

T25N

b

Peach Springs |~

> -\ Chino Point

Seligman

Miles
Shaded area shows
location of inset map 0 5 10
in Arizona

172

Black-footed ferret
Reintroduction Area

Aubrey Valley Experimental
Population Area



§17.84

U.S. Fish and Wildlife Serv., Interior

"yeqn uJa]Seay}JoN/Ope.Io|0)
UJ9FSAMYTION JOJ ZWd/BaJy Juswabeuey ay3 pue eady uoiie|ndod
(e3uauLJadx] 384494 Pajo0L-yoeld dy3 4O saldepunog ay3 Buimoys den

N

segrm

8803y 3UOWORBTRIY 103301 POI00I-Xo%IH [ o™ %
seay uvopysndog jsjvewisedxy [7] j

!

£3oR0) YBIoIN

opuaoro

ysin

£3unoy oouvig OIH

N
\WQH d10A00 euseyonq

&junoy eveegon(q

TVNUIAY

238009
aojemieeng

173



§17.84 50 CFR Ch. I (10-1-10 Edition)

Cheyenne River Sioux Tribe
Black-footed Ferret Experimental Population Area
South Dakota

Primary Reintroductio<

Area

\ ‘ Area of Detail
\\
—L

11

State of South Dakota

174



U.S. Fish and Wildlife Serv., Interior §17.84

T
)
C L
|
Mellete ‘
County
Tripp l\
® Todd County
[ county oo
' \
Primary Reintroduction [ l\
Area
\ /
\ Area of Detail )
\ /
\ /

State of South Dakota

Rosebud Sioux Tribe ITOPA SAPA KIN (Black-footed Ferret)
Experimental Population Area - South Dakota

(h) Whooping crane (Grus americana). through (iii) of this section are non-
(1) The whooping crane populations essential experimental populations.
identified in paragraphs (h)(9)({E)
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(2) No person may take this species
in the wild in the experimental popu-
lation areas except when such take is
accidental and incidental to an other-
wise lawful activity, or as provided in
paragraphs (h)(3) and (4) of this section.
Examples of otherwise lawful activities
include, but are not limited to, agricul-
tural practices, pesticide application,
water management, construction,
recreation, trapping, or hunting, when
such activities are in full compliance
with all applicable laws and regula-
tions.

(3) Any person with a valid permit
issued by the Fish and Wildlife Service
(Service) under §17.32 may take whoop-
ing cranes in the wild in the experi-
mental population area for educational
purposes, scientific purposes, the en-
hancement of propagation or survival
of the species, and other conservation
purposes consistent with the Act and
in accordance with applicable State
fish and wildlife conservation laws and
regulations.

(4) Any employee or agent of the
Service or State wildlife agency who is
designated for such purposes, when act-
ing in the course of official duties, may
take a whooping crane in the wild in
the experimental population area if
such action is necessary to:

(i) Relocate a whooping crane to
avoid conflict with human activities;

(i) Relocate a whooping crane that
has moved outside the eastern U.S.
population area identified in paragraph
(h)(9)(iii) of this section, or the Kis-
simmee Prairie or Rocky Mountain
range of the experimental populations,
when removal is necessary or requested
and is authorized by a valid permit
under §17.22;

(iii) Relocate whooping cranes within
the experimental population areas to
improve survival and recovery pros-
pects;

(iv) Relocate whooping cranes from
the experimental population areas into
captivity;

(v) Aid a sick, injured, or orphaned
specimen; or

(vi) Dispose of a dead specimen, or
salvage a dead specimen which may be
useful for scientific study.

(6) Any taking pursuant to para-
graphs (h)(3) and (4) of this section
must be immediately reported to the
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National Whooping Crane Coordinator,
U.S. Fish and Wildlife Service, P.O.
Box 100, Austwell, Texas 77950 (Phone:
361-286-3559), who, in conjunction with
his counterpart in the Canadian Wild-
life Service, will determine the disposi-
tion of any live or dead specimens.

(6) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export by any means whatsoever, any
such species from the experimental
populations taken in violation of these
regulations or in violation of applica-
ble State fish and wildlife laws or regu-
lations or the Endangered Species Act.

(7) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed, any
offense defined in paragraphs (h) (2)
through (6) of this section.

(8) The Service will not mandate any
closure of areas, including National
Wildlife Refuges, during hunting or
conservation order seasons or closure
or modification of hunting or conserva-
tion order seasons in the following sit-
uations:

(i) For the purpose of avoiding take
of the nonessential experimental popu-
lation identified in paragraph (h)(9)(iii)
of this section;

(ii) If a clearly marked whooping
crane from the nonessential experi-
mental population identified in
(h)(9)(iii) wanders outside the des-
ignated NEP area. In these situations,
the Service will attempt to capture the
stray bird and return it to the appro-
priate area if removal is requested by
the State.

(9) All whooping cranes found in the
wild within the boundaries listed in
paragraphs (h)(9)(i) through (iii) of this
section will be considered nonessential
experimental animals. Geographic
areas the nonessential experimental
populations may inhabit include the
following—

(i) The entire State of Florida. The
reintroduction site is the Kissimmee
Prairie portions of Polk, Osceola, High-
lands, and Okeechobee Counties. Cur-
rent information indicates that the
Kissimmee Prairie is within the his-
toric range of the whooping crane in
Florida.

(A) No other natural populations of
whooping cranes are likely to come
into contact with the experimental
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population at Kissimmee Prairie. The
only natural extant population, known
as the Aransas/Wood Buffalo National
Park population occurs well west of
the Mississippi River. This population
nests in the Northwest Territories and
adjacent areas of Alberta, Canada, pri-
marily within the boundaries of the
Wood Buffalo National Park, and win-
ters along the Central Texas Gulf of
Mexico coast at Aransas National Wild-
life Refuge. The only other extant east-
ern U.S. population is the nonessential
experimental population described in
paragraph (h)(9)(iii) of this section.
Remnant individuals of the Rocky
Mountain nonessential experimental
population occur in the western United
States as described in paragraph
(h)(9)(ii) of this section.

(B) Whooping cranes adhere to ances-
tral breeding grounds, leaving little
possibility that individuals from the
extant Aransas/Wood Buffalo National
Park population will stray into Florida
or the Rocky Mountain Population.
Studies of whooping cranes have shown
that migration is a learned rather than
an innate behavior. The experimental
population released at Kissimmee Prai-
rie is expected to remain mostly within
the prairie region of central Florida.

(ii) The States of Colorado, Idaho,
New Mexico, Utah, and the western
half of Wyoming. Wooping cranes in
this area do not come in contact with
whooping cranes of the Aransas/Wood
Buffalo Population; and

(iii) That portion of the eastern con-
tiguous United States which includes
the States of Alabama, Arkansas, Flor-
ida, Georgia, Illinois, Indiana, Iowa,
Kentucky, Louisiana, Michigan, Min-
nesota, Mississippi, Missouri, North
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Carolina, Ohio, South Carolina, Ten-
nessee, Virginia, West Virginia, and
Wisconsin. (See map following para-
graph (h)(11) of this section). Whooping
cranes within this population are ex-
pected to occur mostly within the
States of Wisconsin, Illinois, Indiana,
Kentucky, Tennessee, Georgia, and
Florida, which is within the historic
range of the whooping crane in the
United States. The additional States
included within the experimental popu-
lation area are those expected to re-
ceive occasional use by the cranes, or
which may be used as breeding or win-
tering areas in the event of future pop-
ulation expansion. Whooping cranes in
this population are not expected to
come in contact with whooping cranes
of the Aransas/Wood Buffalo National
Park Population.

(10) The reintroduced populations
will be monitored during the duration
of the projects by the use of radio te-
lemetry and other appropriate meas-
ures. Any animal that is determined to
be sick, injured, or otherwise in need of
special care will be recaptured to the
extent possible by Service and/or State
wildlife personnel or their designated
agent and given appropriate care. Such
animals will be released back to the
wild as soon as possible, unless phys-
ical or behavioral problems make it
necessary to return them to a captive
breeding facility.

(11) The status of the experimental
populations will be reevaluated peri-
odically to determine future manage-
ment needs. This review will take into
account the reproductive success and
movement patterns of the individuals
released within the experimental popu-
lation areas.
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Whooping Crane Nonessential Experimental
Population Area in the Eastern U.S.

% Experimental Population Area

(i) Gray wolf (Canis lupus). (1) The
gray wolves (wolf) identified in para-
graph (i)(7) of this section are non-
essential experimental. These wolves
will be managed in accordance with the
respective provisions of this paragraph
.

(2) The Service finds that reintroduc-
tion of nonessential experimental gray
wolves, as defined in paragraph (i)(7) of
this section, will further the conserva-
tion of the species.

(3) No person may take this species
in the wild in an experimental popu-
lation area except as provided in para-
graphs (1)(3), (7), and (8) of this section.

(i) Landowners on their private land
and livestock producers (i.e., producers
of cattle, sheep, horses, and mules or as
defined in State and tribal wolf man-
agement plans as approved by the Serv-
ice) who are legally using public land
(Federal land and any other public
lands designated in State and tribal
wolf management plans as approved by
the Service) may harass any wolf in an
opportunistic (the wolf cannot be pur-
posely attracted, tracked, waited for,
or searched out, then harassed) and
noninjurious (no temporary or perma-

nent physical damage may result) man-
ner at any time, provided that such
harassment is nonlethal or is not phys-
ically injurious to the gray wolf and is
reported within 7 days to the Service
project leader for wolf reintroduction
or agency representative designated by
the Service.

(ii) Any livestock producers on their
private land may take (including to
kill or injure) a wolf in the act of kill-
ing, wounding, or biting livestock (cat-
tle, sheep, horses, and mules or as de-
fined in State and tribal wolf manage-
ment plans as approved by the Serv-
ice), provided that such incidents are
reported within 24 hours to the Service
project leader for wolf reintroduction
or agency representative designated by
the Service, and livestock freshly (less
than 24 hours) wounded (torn flesh and
bleeding) or killed by wolves must be
evident. Service or other Service-au-
thorized agencies will confirm if live-
stock were wounded or Kkilled by
wolves. The taking of any wolf without
such evidence may be referred to the
appropriate authorities for prosecu-
tion.
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(iii) Any livestock producer or per-
mittee with livestock grazing allot-
ments on public land may receive a
written permit, valid for up to 45 days,
from the Service or other agencies des-
ignated by the Service, to take (includ-
ing to kill or injure) a wolf that is in
the act of killing, wounding, or biting
livestock (cattle, sheep, horses, and
mules or as defined in State and tribal
wolf management plans as approved by
the Service), provided that six or more
breeding pairs of wolves have been doc-
umented in the experimental popu-
lation area and the Service or other
agencies authorized by the Service has
confirmed that the livestock losses
were caused by wolves and has com-
pleted agency efforts to resolve the
problem. Such take must be reported
within 24 hours to the Service project
leader for wolf reintroduction or agen-
cy representative designated by the
Service. There must be evidence of
freshly wounded or killed livestock by
wolves. Service or other Service-au-
thorized agencies will investigate and
determine if the livestock were wound-
ed or killed by wolves. The taking of
any wolf without such evidence may be
referred to the appropriate authorities
for prosecution.

(iv) Potentially affected States and
tribes may capture and translocate
wolves to other areas within an experi-
mental population area as described in
paragraph (i)(7) of this section, pro-
vided the level of wolf predation is neg-
atively impacting localized ungulate
populations at an unacceptable level.
Such translocations cannot inhibit
wolf population recovery. The States
and tribes will define such unaccept-
able impacts, how they would be meas-
ured, and identify other possible miti-
gation in their State or tribal wolf
management plans. These plans must
be approved by the Service before such
movement of wolves may be conducted.

(v) The Service, or agencies author-
ized by the Service, may promptly re-
move (place in captivity or kill) any
wolf that the Service or agency author-
ized by the Service determines to
present a threat to human life or safe-
ty.

(vi) Any person may harass or take
(kill or injure) a wolf in self defense or
in defense of others, provided that such
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take is reported within 24 hours to the
Service reintroduction project leader
or Service designated agent. The tak-
ing of a wolf without an immediate and
direct threat to human life may be re-
ferred to the appropriate authorities
for prosecution.

(vii) The Service or agencies des-
ignated by the Service may take
wolves that are determined to be
“problem” wolves. Problem wolves are
defined as wolves that in a calendar
year attack livestock (cattle, sheep,
horses, and mules or as defined by
State and tribal wolf management
plans approved by the Service) or
wolves that twice in a calendar year
attack domestic animals (all domestic
animals other than livestock). Author-
ized take includes, but is not limited
to, nonlethal measures such as: Aver-
sive conditioning, nonlethal control,
and/or translocating wolves. Such tak-
ing may be done when five or fewer
breeding pairs are established in an ex-
perimental population area. If the take
results in a wolf mortality, then evi-
dence that the mortality was nondelib-
erate, accidental, nonnegligent, and
unavoidable must be provided. When
six or more breeding pairs are estab-
lished in the experimental population
area, lethal control of problem wolves
or permanent placement in captivity
will be authorized but only after other
methods to resolve livestock depreda-
tions have been exhausted. Depreda-
tions occurring on Federal lands or
other public lands identified in State
or tribal wolf management plans and
prior to six breeding pairs becoming es-
tablished in an experimental popu-
lation area may result in capture and
release of the female wolf and her pups
at or near the site of capture prior to
October 1. All wolves on private land,
including female wolves with pups,
may be relocated or moved to other
areas within the experimental popu-
lation area if continued depredation
occurs. Wolves attacking domestic ani-
mals other than livestock, including
pets on private land, two or more times
in a calendar year will be relocated. All
chronic problem wolves (wolves that
depredate on domestic animals after
being moved once for previous domes-
tic animal depredations) will be re-
moved from the wild (killed or placed
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in captivity). The following three cri-
teria will be used in determining the
status of problem wolves within the
nonessential experimental population
area:

(A) There must be evidence of wound-
ed livestock or partial remains of a
livestock carcass that clearly shows
that the injury or death was caused by
wolves. Such evidence is essential since
wolves may feed on carrion that they
found and did not kill. There must be
reason to believe that additional live-
stock losses would occur if no control
action is taken.

(B) There must be no evidence of ar-
tificial or intentional feeding of
wolves. Improperly disposed of live-
stock carcasses in the area of depreda-
tion will be considered attractants.
Livestock carrion or carcasses on pub-
lic land, not being used as bait under
an agency-authorized control action,
must be removed or otherwise disposed
of so that it will not attract wolves.

(C) On public lands, animal hus-
bandry practices previously identified
in existing approved allotment plans
and annual operating plans for allot-
ments must have been followed.

(viii) Any person may take a gray
wolf found in an area defined in para-
graph (i)(7) of this section, provided
that the take is incidental to an other-
wise lawful activity, accidental, un-
avoidable, unintentional, not resulting
from negligent conduct lacking reason-
able due care, and due care was exer-
cised to avoid taking a gray wolf. Such
taking is to be reported within 24 hours
to a Service or Service-designated au-
thority. Take that does not conform
with such provisions may be referred to
the appropriate authorities for pros-
ecution.

(ix) Service or other Federal, State,
or tribal personnel may receive written
authorization from the Service to take
animals under special circumstances.
Wolves may be live-captured and
translocated to resolve demonstrated
conflicts with ungulate populations or
with other species listed under the Act,
or when they are found outside of the
designated experimental population
area. Take procedures in such in-
stances would involve live-capture and
release to a remote area or placement
in a captive facility, if the animal is
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clearly unfit to remain in the wild.
Killing of wolves will be a last resort
and is only authorized when live-cap-
ture attempts have failed or there is
clear endangerment to human life.

(x) Any person with a valid permit
issued by the Service under §17.32 may
take wolves in the wild in the experi-
mental population area, pursuant to
terms of the permit.

(xi) Any employee or agent of the
Service or appropriate Federal, State,
or tribal agency, who is designated in
writing for such purposes by the Serv-
ice, when acting in the course of offi-
cial duties, may take a wolf from the
wild within the experimental popu-
lation area, if such action is for:

(A) Scientific purposes;

(B) To relocate wolves to avoid con-
flict with human activities;

(C) To relocate wolves within the ex-
perimental population areas to im-
prove wolf survival and recovery pros-
pects;

(D) To relocate wolves that have
moved outside the experimental popu-
lation area back into the experimental
population area;

(E) To aid or euthanize sick, injured,
or orphaned wolves;

(F) To salvage a dead specimen that
may be used for scientific study; or

(G) To aid in law enforcement inves-
tigations involving wolves.

(xii) Any taking pursuant to this sec-
tion must be reported within 24 hours
to the appropriate Service or Service-
designated agency, which will deter-
mine the disposition of any live or dead
specimens.

(4) Human access to areas with facili-
ties where wolves are confined may be
restricted at the discretion of Federal,
State, and tribal land management
agencies. When five or fewer breeding
pairs are in an experimental population
area, land-use restrictions may also be
employed on an as-needed basis, at the
discretion of Federal land management
and natural resources agencies to con-
trol intrusive human disturbance
around active wolf den sites. Such tem-
porary restrictions on human access,
when five or fewer breeding pairs are
established in an experimental popu-
lation area, may be required between
April 1 and June 30, within 1 mile of ac-
tive wolf den or rendezvous sites and
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would apply only to public lands or
other such lands designated in State
and tribal wolf management plans.
When six or more breeding pairs are es-
tablished in an experimental popu-
lation area, no land-use restrictions
may be employed outside of national
parks or national wildlife refuges, un-
less wolf populations fail to maintain
positive growth rates toward popu-
lation recovery levels for 2 consecutive
years. If such a situation arose, State
and tribal agencies would identify, rec-
ommend, and implement corrective
management actions within 1 year,
possibly including appropriate land-use
restrictions to promote growth of the
wolf population.

(5) No person shall possess, sell, de-
liver, carry, transport, ship, import, or
export by any means whatsoever, any
wolf or part thereof from the experi-
mental populations taken in violation
of the regulations in paragraph (i) of
this section or in violation of applica-
ble State or tribal fish and wildlife
laws or regulations or the Endangered
Species Act.

(6) It is unlawful for any person to at-
tempt to commit, solicit another to
commit, or cause to be committed any
offense defined in this paragraph (i).

(7) The sites for reintroduction are
within the historic range of the spe-
cies:

(i) The nonessential experimental
population area includes all of Wyo-
ming.

(ii) All wolves found in the wild with-
in the boundaries of this paragraph
()(7) will be considered nonessential
experimental animals. In the
conterminous United States, a wolf
that is outside an experimental area
(as defined in paragraph (i)(7) of this
section) would take on the status for
wolves in the area in which it is found
unless it is marked or otherwise known
to be an experimental animal; such a
wolf may be captured for examination
and genetic testing by the Service or
Service-designated agency. Disposition
of the captured animal may take any
of the following courses:

(A) If the animal was not involved in
conflicts with humans and is deter-
mined likely to be an experimental
wolf, it may be returned to the reintro-
duction area.
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(B) If the animal is determined likely
to be an experimental wolf and was in-
volved in conflicts with humans as
identified in the management plan for
the closest experimental area, it may
be relocated, placed in captivity, or
killed.

(C) If the animal is determined not
likely to be an experimental animal, it
will be managed according to any Serv-
ice-approved plans for that area or will
be marked and released near its point
of capture.

(D) If the animal is determined not to
be a wild gray wolf or if the Service or
agencies designated by the Service de-
termine the animal shows physical or
behavioral evidence of hybridization
with other canids, such as domestic
dogs or coyotes, or of being an animal
raised in captivity, it may be returned
to captivity or killed.

(8) The reintroduced wolves will be
monitored during the life of the
project, including by the use of radio
telemetry and other remote sensing de-
vices as appropriate. All released ani-
mals will be vaccinated against dis-
eases and parasites prevalent in canids,
as appropriate, prior to release and
during subsequent handling. Any ani-
mal that is sick, injured, or otherwise
in need of special care may be captured
by authorized personnel of the Service
or Service-designated agencies and
given appropriate care. Such an animal
will be released back into its respective
reintroduction area as soon as possible,
unless physical or behavioral problems
make it necessary to return the animal
to captivity or euthanize it.

(9) The Service does not intend to re-
evaluate the ‘‘nonessential experi-
mental” designation. The Service does
not foresee any likely situation that
would result in changing the non-
essential experimental status until the
gray wolf is recovered and delisted in
the northern Rocky Mountains accord-
ing to provisions outlined in the Act.

(j) California condor (Gymnogyps
californianus). (1) The California condor
(Gymnogyps californianus) population
identified in paragraph (j)(8) of this
section is a nonessential experimental
population, and the release of such pop-
ulation will further the conservation of
the species.
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(2) You must not take any California
condor in the wild in the experimental
population area except as provided by
this rule:

(i) Throughout the entire California
condor experimental population area,
you will not be in violation of the En-
dangered Species Act (Act) if you un-
avoidably and unintentionally take (in-
cluding killing or injuring) a California
condor, provided such take is non-neg-
ligent and incidental to a lawful activ-
ity, such as hunting, driving, or rec-
reational activities, and you report the
take as soon as possible as provided
under paragraph 5 below.

(ii) [Reserved]

(3) If you have a valid permit issued
by the Service under §17.32, you may
take California condors in the wild in
the experimental population area, pur-
suant to the terms of the permit.

(4) Any employee or agent of the Fish
and Wildlife Service (Service), Bureau
of Land Management or appropriate
State wildlife agency, who is des-
ignated for such purposes, when acting
in the course of official duties, may
take a California condor from the wild
in the experimental population area
and vicinity if such action is necessary:

(i) For scientific purposes;

(ii) To relocate California condors
within the experimental population
area to improve condor survival, and to
address conflicts with ongoing or pro-
posed activities, or with private land-
owners, when removal is necessary to
protect the condor, or is requested by
an adversely affected landowner or
land manager, or other adversely af-
fected party. Adverse effects and re-
quests for condor relocation will be
documented, reported and resolved in
as an expedient manner as appropriate
to the specific situation to protect con-
dors and avoid conflicts. Prior to any
efforts to relocate condors, the Service
will obtain permission from the appro-
priate landowner(s);

(iii) To relocate California condors
that have moved outside the experi-
mental population area, by returning
the condor to the experimental popu-
lation area or moving it to a captive
breeding facility. All captures and relo-
cations from outside the experimental
population area will be coordinated
with Service Cooperators, and con-
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ducted with the permission of the land-
owner(s) or appropriate land manage-
ment agency(s).

(iv) To aid a sick, injured, or or-
phaned California condor;

(v) To salvage a dead specimen that
may be useful for scientific study; or

(vi) To dispose of a dead specimen.

(6) Any taking pursuant to para-
graphs (j)(2), (HDH3EV), (HD(v), and
(j))(4)(vi), of this section must be re-
ported as soon as possible to the Field
Supervisor, U.S. Fish and Wildlife
Service, Hcological Services, Arizona
Field Office, Phoenix, 2321 W. Royal
Palm Road, Suite 103, Arizona (tele-
phone 602/640-2720) who will determine
the disposition of any live or dead
specimens.

(6) You must not possess, sell, de-
liver, carry, transport, ship, import, or
export by any means whatsoever, any
California condor or part thereof from
the experimental population taken in
violation of this paragraph (j) or in vio-
lation of applicable State or Tribal
laws or regulations or the Act.

(7) It is unlawful for you to attempt
to commit, solicit another to commit,
or cause to be committed, any offense
defined in paragraphs (j)(2) and (j)(6) of
this section.

(8) The designated experimental pop-
ulation area of the California condor
includes portions of three states—Ari-
zona, Nevada, and Utah. The southern
boundary is Interstate Highway 40 in
Arizona from its junction with High-
way 191 west across Arizona to King-
man; the western boundary starts at
Kingman, goes northwest on Highway
93 to Interstate Highway 15, continues
northeasterly on Interstate Highway 15
in Nevada and Utah, to Interstate
Highway 70 in Utah; where the north-
ern boundary starts and goes across
Utah to Highway 191; where the eastern
boundary starts and goes south
through Utah until Highway 191 meets
Interstate Highway 40 in Arizona (See
map at end of this paragraph (j)).

(i) All California condors released
into the experimental population area,
and their offspring, are to be marked
and visually identifiable by colored and
coded patagial wing markers.
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(ii) The Service has designated the
experimental population area to ac-
commodate the potential future move-
ments of a wild population of condors.
All released condors and their progeny
are expected to remain in the experi-
mental area due to the geographic ex-
tent of the designation.

(9) The nonessential experimental
population area includes the entire
highway rights-of-way of the highways
in paragraph (j)(8) of this section that
constitute the perimeter boundary. All
California condors found in the wild
within these boundaries will comprise
the experimental population.

(i) The experimental population is to
be monitored during the reintroduction
project. All California condors are to
be given physical examinations before
being released.

(ii) If there is any evidence that the
condor is in poor health or diseased, it
will not be released to the wild.

(iii) Any condor that displays signs of
illness, is injured, or otherwise needs
special care may be captured by au-
thorized personnel of the Service, Bu-
reau of Land Management, or appro-
priate State wildlife agency or their
agents, and given the appropriate care.
These condors are to be re-released
into the reintroduction area as soon as
possible, unless physical or behavioral
problems make it necessary to keep
them in captivity for an extended pe-
riod of time, or permanently.

(10) The status of the reintroduction
project is to receive an informal review
on an annual basis and a formal eval-
uation within the first 5 years after the
initial release, and every 5 years there-
after. This evaluation will include, but
not be limited to: a review of manage-
ment issues; compliance with agree-
ments; assessment of available carrion;
dependence of older condors on supple-
mental food sources; post release be-
havior; causes and rates of mortality;
alternative release sites; project costs;
public acceptance; and accomplishment
of recovery tasks prescribed in Cali-
fornia Condor Recovery Plan. The
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number of variables that could affect
this reintroduction project make it dif-
ficult to develop criteria for success or
failure after 5 years. However, if after 5
years the project is experiencing a 40
percent or greater mortality rate or re-
leased condors are not finding food on
their own, serious consideration will be
given to terminating the project.

(11) The Service does not intend to
pursue a change in the nonessential ex-
perimental population designation to
experimental essential, threatened, or
endangered, or modify the experi-
mental population area boundaries
without consulting with and obtaining
the full cooperation of affected parties
located within the experimental popu-
lation area, the reintroduction pro-
gram cooperators identified in the
memorandum of understanding (MOU)
for this program, and the cooperators
identified in the agreement for this
program.

(i) The Service does not intend to
change the status of this nonessential
population until the California condor
is recovered and delisted in accordance
with the Act or if the reintroduction is
not successful and the rule is revoked.
No designation of critical habitat will
be made for nonessential populations
(16 U.S.C. §1539(j)(2)(C)(ii).

(ii) Legal actions or other cir-
cumstances may compel a change in
this nonessential experimental popu-
lation’s 1legal status to essential,
threatened, or endangered, or compel
the Service to designate critical habi-
tat for the California condors within
the experimental population area de-
fined in this rule. If this happens, all
California condors will be removed
from the area and this experimental
population rule will be revoked, unless
the parties to the MOU and agreement
existing at that time agree that the
birds should remain in the wild.
Changes in the legal status and/or re-
moval of this population of California
condors will be made in compliance
with any applicable Federal rule-
making and other procedures.
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(k) Mexican gray wolf (Canis lupus Area and in the White Sands Wolf Re-
baileyi). (1) The Mexican gray wolf covery Area, if used, within the Mexi-
(Mexican wolf) populations reestab- can Wolf Experimental Population
lished in the Blue Range Wolf Recovery Area, identified in paragraph (k)(9) of
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this section, are one nonessential ex-
perimental population. This non-
essential experimental population will
be managed according to the following
provisions.

(2) Based on the best available infor-
mation, the Service finds that reintro-
duction of an experimental population
of Mexican wolves into the subspecies’
probable historic range will further the
conservation of the Mexican wolf sub-
species and of the gray wolf species;
that the experimental population is
not ‘‘essential,”” under 50 CFR
17.81(c)(2); that the experimental popu-
lation is wholly separate geographi-
cally from any other wild gray wolf
population or individual wild gray
wolves; that no wild Mexican wolves
are known to exist in the experimental
population area or anywhere else; and
that future migration of wild Mexican
wolves into the experimental popu-
lation area is not possible.

(3) No person, agency, or organiza-
tion may ‘‘take’” [see definition in
paragraph (k)(15) of this section] any
wolf in the wild within the Mexican
Wolf Experimental Population Area,
except as provided in this rule. The
Service may investigate each take of a
Mexican wolf and may refer the take of
a wolf contrary to this rule to the ap-
propriate authorities for prosecution.

(i) Throughout the Mexican Wolf Ex-
perimental Population Area, you will
not be in violation of the Act or this
rule for ‘‘unavoidable and uninten-
tional take’ [see definition in para-
graph (k)(15) of this section] of a wolf.
Such take must be non-negligent and
incidental to a legal activity, such as
military training and testing, trapping,
driving, or recreational activities. You
must report the take within 24 hours to
the Service’s Mexican Wolf Recovery
Coordinator or to a designated rep-
resentative of the Service.

(ii) Throughout the Mexican Wolf Ex-
perimental Population Area, you may
‘“harass’ [see definition in paragraph
(k)(15) of this section ] wolves that are
within 500 yards of people, buildings,
facilities, pets, ‘‘livestock” [see defini-
tion in paragraph (k)(15) of this sec-
tion], or other domestic animals in an
opportunistic, mnoninjurious manner
[see definition of ‘‘opportunistic, non-
injurious harassment’” in paragraph
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(k)(15) of this section] at any time—
provided that wolves cannot be pur-
posely attracted, tracked, searched
out, or chased and then harassed. You
must report harassment of wolves
within 7 days to the Service’s Mexican
Wolf Recovery Coordinator or to a des-
ignated representative of the Service.

(iii) Throughout the Mexican Wolf
Experimental Population Area, exclud-
ing areas within the national park sys-
tem and national wildlife refuge sys-
tem, no Federal agency or their con-
tractors will be in violation of the Act
or this rule for unavoidable or uninten-
tional take of a wolf resulting from
any action authorized by that Federal
agency or by the Service, including,
but not limited to, military training
and testing. This provision does not ex-
empt agencies and their contractors
from complying with sections 7(a)(1)
and 7(a)(4) of the Act, the latter of
which requires a conference with the
Service if they propose an action that
is likely to jeopardize the continued
existence of the Mexican wolf.

(iv) In areas within the national park
system and national wildlife refuge
system, Federal agencies must treat
Mexican wolves as a threatened species
for purposes of complying with section
7 of the Act.

(v) On private land anywhere within
the Mexican Wolf Experimental Popu-
lation Area, livestock owners or their
agents may take (including kill or in-
jure) any wolf actually ‘‘engaged in the
act of killing, wounding, or biting live-
stock’ [see definition in paragraph
(k)(15) of this section]; provided that
evidence of livestock freshly wounded
or killed by wolves is present; and fur-
ther provided that the take is reported
to the Service’s Mexican Wolf Recov-
ery Coordinator or a designated rep-
resentative of the Service within 24
hours.

(vi) On tribal reservation land any-
where within the Mexican Wolf Experi-
mental Population Area, livestock
owners or their agents may take (in-
cluding kill or injure) any wolf actu-
ally engaged in the act of Kkilling,
wounding, or biting livestock; provided
that evidence of livestock freshly
wounded or killed by wolves is present;
and further provided that the take is
reported to the Service’s Mexican Wolf
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Recovery Coordinator or a designated
representative of the Service within 24
hours.

(vii) On ‘“‘public lands’ [see definition
in paragraph (k)(15) of this section] al-
lotted for grazing anywhere within the
Mexican Wolf Experimental Population
Area, including within the designated
“wolf recovery areas’ [see definition in
paragraph (k)(15) of this section], live-
stock owners or their agents may be
issued a permit under the Act to take
wolves actually engaged in the act of
killing, wounding, or biting ‘‘live-
stock’ [see definition in paragraph
(k)(15) of this section]. Before such a
permit is issued, the following condi-
tions must be met—Ilivestock must be
legally present on the grazing allot-
ment; six or more ‘‘breeding pairs’ [see
definition in paragraph (K)(15) of this
section] of Mexican wolves must be
present in the Blue Range Wolf Recov-
ery Area; previous loss or injury of
livestock on the grazing allotment,
caused by wolves, must be documented
by the Service or our authorized agent;
and agency efforts to resolve the prob-
lem must be completed. Permits issued
under this provision will be valid for 45
days or less and will specify the max-
imum number of wolves you are al-
lowed to take. If you take a wolf under
this provision, evidence of livestock
freshly wounded or Kkilled by wolves
must be present. You must report the
take to the Service’s Mexican Wolf Re-
covery Coordinator or a designated rep-
resentative of the Service within 24
hours.

(viii) Throughout the Mexican Wolf
Experimental Population Area, take of
Mexican wolves by livestock guarding
dogs, when used in the traditional
manner to protect livestock on public,
tribal, and private lands, is permitted.
If you become aware that such take by
your guard dog has occurred, you must
report the take to the Service’s Mexi-
can Wolf Recovery Coordinator or a
designated representative of the Serv-
ice within 24 hours.

(ix) Personnel authorized by the
Service may take any Mexican wolf in
the nonessential experimental popu-
lation in a manner consistent with a
Service-approved management plan,
special management measure, or a
valid permit issued by the Service
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under §17.32. This may include, but is
not limited to, capture and
translocation of wolves that—prey on
livestock; attack pets or domestic ani-
mals other than livestock on private or
tribal land; ‘“‘impact game populations
in ways which may inhibit further wolf
recovery’’ [see definition in paragraph
(k)(15) of this section]; prey on mem-
bers of the desert bighorn sheep herd
found on the White Sands Missile
Range and San Andres National Wild-
life Refuge so long as the State of New
Mexico lists it as a species to be pro-
tected; are considered “‘problem
wolves’ [see definition in paragraph
(k)(15) of this section]; are a nuisance;
endanger themselves by their presence
in a military impact area; need aid or
veterinary care; or are necessary for
authorized scientific, research, or man-
agement purposes. Lethal methods of
take may be used when reasonable at-
tempts to capture wolves alive fail and
when the Service determines that im-
mediate removal of a particular wolf or
wolves from the wild is necessary. Au-
thorized personnel may use leg-hold
traps and any other effective device or
method for capturing or controlling
wolves to carry out any measure that
is a part of a Service-approved manage-
ment plan, notwithstanding any con-
flicts in State or local law. The disposi-
tion of all wolves (live or dead) or their
parts taken as part of a Service-au-
thorized management activity must
follow provisions in Service-approved
management plans or interagency
agreements or procedures approved by
the Service on a case-by-case basis.

(x) As determined by the Service to
be appropriate, the Service or any
agent so authorized by the Service may
capture, kill, subject to genetic test-
ing, place in captivity, euthanize, or
return to the wild (if found to be a pure
Mexican wolf) any feral wolf-like ani-
mal, feral wolf hybrid, or feral dog
found within the Mexican Wolf Experi-
mental Population Area that shows
physical or behavioral evidence of hy-
bridization with other canids, such as
domestic dogs or coyotes; being an ani-
mal raised in captivity, other than as
part of a Service-approved wolf recov-
ery program; or being socialized or
habituated to humans.
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(xi) The United States Department of
Agriculture, Animal and Plant Health
Inspection Service, Wildlife Services
(WS) division will discontinue use of
M-44’s and choking-type snares in ‘‘oc-
cupied Mexican wolf range’’ [see defini-
tion in paragraph (k)(15) of this sec-
tion]. The WS division may restrict or
modify other predator control activi-
ties pursuant to a cooperative manage-
ment agreement or a conference be-
tween the Service and the WS division.

(xii) You may harass or take a Mexi-
can wolf in self defense or defense of
the lives of others, provided that you
report the harassment or take within
24 hours to the Service’s Mexican Wolf
Recovery Coordinator or a designated
representative of the Service. If the
Service or an authorized agency deter-
mines that a wolf presents a threat to
human life or safety, the Service or the
authorized agency may kill it, capture
and euthanize it, or place it in cap-
tivity.

(xiii) Intentional taking of any wolf
in the Mexican Wolf Experimental Pop-
ulation Area, except as described
above, is prohibited. The Service en-
courages those authorized to take
wolves to use nonlethal means when
practicable and appropriate.

(4) You must not possess, sell, de-
liver, carry, transport, ship, import, or
export by any means whatsoever, any
wolf or wolf part from the experi-
mental population except as authorized
in this rule or by a valid permit issued
by the Service under §17.32. If you kill
or injure a wolf or find a dead or in-
jured wolf or wolf parts, you must not
disturb them (unless instructed to do
so by an authorized agent of the Serv-
ice), you must minimize your disturb-
ance of the area around them, and you
must report the incident to the Serv-
ice’s Mexican Wolf Recovery Coordi-
nator or a designated representative of
the Service within 24 hours.

(5) You must not attempt to commit,
solicit another to commit, or cause to
be committed, any offense defined in
this rule.

(6) No land use restrictions will be
imposed on private lands for Mexican
wolf recovery without the concurrence
of the landowner.

(7) No land use restrictions will be
imposed on tribal reservation lands for
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Mexican wolf recovery without the
concurrence of the tribal government.

(8) On public lands, the Service and
cooperating agencies may temporarily
restrict human access and ‘‘disturb-
ance-causing land use activities’ [see
definition in paragraph (k)(15) of this
section] within a 1-mile radius around
release pens when wolves are in them,
around active dens between March 1
and June 30, and around active wolf
“rendezvous sites’ [see definition in
paragraph 17.84(k)(15) of this section]
between June 1 and September 30, as
necessary.

(9) The two designated wolf recovery
areas and the experimental population
area for Mexican wolves classified as a
nonessential experimental population
by this rule are described in the fol-
lowing subsections. Both designated
wolf recovery areas are within the sub-
species’ probable historic range and are
wholly separate geographically from
the current range of any known Mexi-
can wolves or other gray wolves.

(i) The Blue Range Wolf Recovery
Area includes all of the Apache Na-
tional Forest and all of the Gila Na-
tional Forest in east-central Arizona
and west-central New Mexico (Figure
1). Initial releases of captive-raised
Mexican wolves will take place, gen-
erally as described in our Preferred Al-
ternative in the FEIS on Mexican wolf
reintroduction, within the Blue Range
Wolf Recovery Area ‘‘primary recovery
zone’’ [see definition in paragraph
(k)(15) of this section]. This is the area
within the Apache National Forest
bounded on the north by the Apache-
Greenlee County line; on the east by
the Arizona-New Mexico state line; on
the south by the San Francisco River
(eastern half) and the southern bound-
ary of the Apache National Forest
(western half); and on the west by the
Greenlee-Graham County line (San
Carlos Apache Reservation boundary).
The Service will allow the wolf popu-
lation to expand into the Blue Range
Wolf Recovery Area ‘‘secondary recov-
ery zone’’ [see definition in paragraph
(k)(15) of this section], which is the re-
mainder of the Blue Range Wolf Recov-
ery Area not in the primary recovery
zone.
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Fig. 1:
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(ii) The White Sands Wolf Recovery
Area in south-central New Mexico in-
cludes all of the White Sands Missile
Range; the White Sands National

Monument; the San Andres National
Wildlife Refuge; and the area adjacent
and to the west of the Missile Range
bounded on the south by the southerly
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boundary of the USDA Jornada Experi-
mental Range and the northern bound-
ary of the New Mexico State Univer-
sity Animal Science Ranch, on the
west by the New Mexico Principal Me-
ridian, on the north by the Pedro
Armendaris Grant boundary and the
Sierra-Socorro County line, and on the
east by the western boundary of the
Missile Range (Figure 2). This is the
back-up reintroduction area, to be used
only if later determined to be both nec-
essary and feasible in accordance with
the Preferred Alternative as set forth
in the FEIS on Mexican wolf reintro-
duction. If this area is used, initial re-
leases of captive-raised wolves would
take place within the White Sands Wolf
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Recovery Area primary recovery zone.
This is the area within the White
Sands Missile Range bounded on the
north by the road from the former Cain
Ranch Head quarters to Range Road 16,
Range Road 16 to its intersection with
Range Road 13, Range Road 13 to its
intersection with Range Road 7; on the
east by Range Road 7; on the south by
Highway 70; and on the west by the
Missile Range boundary. The Service
would allow the wolf population to ex-
pand into the White Sands Wolf Recov-
ery Area secondary recovery zone,
which is the remainder of the White
Sands Wolf Recovery Area not in the
primary recovery zone.
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Fig. 2: White Sands Wolf Recovery Area

TRUTH OR /
CONSEQUENCES /
p—— ._//

NM PRINCIPAL MERIDIAN

—————

O AS CRUCES

m PRIMARY RECOVERY ZONE

(iii) The boundaries of the Mexican
Wolf Experimental Population Area
are the portion of Arizona lying north
of Interstate Highway 10 and south of

ALAMOGORDO
O
' WHITE]SANDS ]
N
‘_ NATIONAL -
IMONUMENT A
WOLF
RECOVERY
AREA
<~ BOUNDARY
l
0 15
SCALE IN MILES

Interstate Highway 40; the portion of
New Mexico lying north of Interstate
Highway 10 in the west, north of the
New Mexico-Texas boundary in the
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east, and south of Interstate Highway
40; and the portion of Texas lying north
of United States Highway 62/180 and
south of the Texas-New Mexico bound-
ary (Figure 3). The Service is not pro-
posing wolf reestablishment through-
out this area, but only within the Blue
Range Wolf Recovery Area, and pos-
sibly later in the White Sands Wolf Re-
covery Area, respectively described in
paragraphs (k)(9) (i) and (ii) of this sec-
tion. If a member of the nonessential
experimental population is captured
inside the Mexican Wolf Experimental
Population Area, but outside the des-
ignated wolf recovery areas, it will be
re-released within the recovery area,
put into the captive population, or oth-
erwise managed according to provi-
sions of a Service-approved manage-
ment plan or action. If a wolf is found
in the United States outside the bound-
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aries of the Mexican Wolf Experi-
mental Population Area (and not with-
in any other wolf experimental popu-
lation area) the Service will presume it
to be of wild origin with full endan-
gered status (or threatened in Min-
nesota) under the Act, unless evidence,
such as a radio collar, identification
mark, or physical or behavioral traits
(see paragraph (k)(3)(x) of this section),
establishes otherwise. If such evidence
exists, the Service or an authorized
agency will attempt to promptly cap-
ture the wolf and re-release it within
the recovery area, put it into the cap-
tive population, or carry out any other
management measure authorized by
this rule or a Service-approved man-
agement plan. Such a wolf is otherwise
not subject to this rule outside the des-
ignated Mexican Wolf Experimental
Population Area.
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(10) If Mexican wolves of the experi- Wolf Experimental Population Area,
mental population occur on public the Service or an authorized agency
lands outside the designated wolf re- will attempt to capture any radio-col-
covery area(s), but within the Mexican lared lone wolf and any lone wolf or
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member of an established pack causing
livestock ‘‘depredations” [see defini-
tion in paragraph (k)(15) of this sec-
tion]. The agencies will not routinely
capture and return pack members that
make occasional forays onto public
land outside the designated wolf recov-
ery area(s) and uncollared lone wolves
on public land. However, the Service
will capture and return to a recovery
area or to captivity packs from the
nonessential experimental population
that establish territories on public
land wholly outside the designated wolf
recovery area(s).

(11) If any wolves move onto private
land outside the designated recovery
area(s), but within the Mexican Wolf
Experimental Population Area, the
Service or an authorized agency will
develop management actions in co-
operation with the landowner including
capture and removal of the wolf or
wolves if requested by the landowner.

(12) If any wolves move onto tribal
reservation land outside the designated
recovery area(s), but within the Mexi-
can Wolf Experimental Population
Area, the Service or an authorized
agency will develop management ac-
tions in cooperation with the tribal
government including capture and re-
moval of the wolf or wolves if re-
quested by the tribal government.

(13) The Service will evaluate Mexi-
can wolf reintroduction progress and
prepare periodic progress reports, de-
tailed annual reports, and full evalua-
tions after 3 and 5 years that rec-
ommend continuation, modification, or
termination of the reintroduction ef-
fort.

(14) The Service does not intend to
change the ‘‘nonessential experi-
mental”’ designation to ‘‘essential ex-
perimental,” ‘‘threatened,” or ‘‘endan-
gered” and foresees no likely situation
which would result in such changes.
Critical habitat cannot be designated
under the nonessential experimental
classification, 16 U.S.C. 1539(j)(2)(C)(ii).

(15) Definitions. Key terms used in
this rule have the following definitions.

Breeding pair means an adult male
and an adult female wolf that have pro-
duced at least two pups during the pre-
vious breeding season that survived
until December 31 of the year of their
birth.
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Depredation means the confirmed
killing or wounding of lawfully present
domestic livestock by one or more
wolves. The Service, WS, or other Serv-
ice-authorized agencies will confirm
cases of wolf depredation on domestic
livestock.

Disturbance-causing land use activity
means any land use activity that the
Service determines could adversely af-
fect reproductive success, natural be-
havior, or survival of Mexican wolves.
These activities may be temporarily
restricted within a 1-mile radius of re-
lease pens, active dens, and rendezvous
sites. Such activities may include, but
are not limited to—timber or wood har-
vesting, management-ignited fire, min-
ing or mine development, camping out-
side designated campgrounds, livestock
drives, off-road vehicle use, hunting,
and any other use or activity with the
potential to disturb wolves. The fol-
lowing activities are specifically ex-
cluded from this definition—

(1) Legally permitted livestock graz-
ing and use of water sources by live-
stock;

(2) Livestock drives if no reasonable
alternative route or timing exists;

(3) Vehicle access over established
roads to private property and to areas
on public land where legally permitted
activities are ongoing if no reasonable
alternative route exists;

(4) Use of lands within the national
park or national wildlife refuge sys-
tems as safety buffer zones for military
activities;

(5) Prescribed natural fire except in
the vicinity of release pens; and

(6) Any authorized, specific land use
that was active and ongoing at the
time wolves chose to locate a den or
rendezvous site nearby.

Engaged in the act of killing, wound-
ing, or biting livestock means to be en-
gaged in the pursuit and grasping, bit-
ing, attacking, wounding, or feeding
upon livestock that are alive. If wolves
are observed feeding on a livestock car-
cass, you cannot assume that wolves
killed the livestock because livestock
can die from many causes and wolves
will feed on carrion.

Harass means ‘‘intentional or neg-
ligent act or omission which creates
the likelihood of injury to the wildlife
by annoying it to such an extent as to
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significantly disrupt normal behavioral
patterns which include, but are not
limited to, breeding, feeding, or shel-
tering” (60 CFR 17.3). This experi-
mental population rule permits only
“opportunistic, noninjurious harass-
ment’’ (see definition below).

Impact on game populations in ways
which may inhibit further wolf recovery.
The Service encourages states and
tribes to define unacceptable impacts
from wolf predation on game popu-
lations in Service-approved manage-
ment plans. Until such time the term
will mean the following—2 consecutive
yvears with a cumulative 35 percent de-
crease in population or hunter harvest
estimates for a particular species of
ungulate in a game management unit
or distinct herd segment compared to
the pre-wolf 5-year average (unit or
herd must contain average of greater
than 100 animals). If wolf predation is
shown to be a primary cause of
ungulate population declines (greater
than 50 percent of documented adult or
young mortality), then wolves may be
moved to reduce ungulate mortality
rates and assist in herd recovery, but
only in conjunction with application of
other common, professionally accept-
able, wildlife management techniques.

Livestock means cattle, sheep, horses,
mules, and burros or other domestic
animals defined as livestock in State
and Tribal wolf management plans ap-
proved by the Service.

Occupied Mexican wolf range means an
area of confirmed presence of resident
breeding packs or pairs of wolves or
area consistently used by at least one
resident wolf over a period of at least
one month. The Service must confirm
or corroborate wolf presence. Exact de-
lineation of the area will be described
by:

(1) 5-mile (8 km) radius around all lo-
cations of wolves and wolf sign con-
firmed as described above (nonradio-
monitored);

(2) 5-mile (8 km) radius around radio
locations of resident wolves when fewer
than 20 radio locations are available
(for radio-monitored wolves only); or

(3) 3-mile (4.8 km) radius around the
convex polygon developed from more
than 20 radio locations of a pack, pair,
or single wolf acquired over a period of
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at least 6 months (for radio-monitored
wolves).

This definition applies only within
the Mexican Wolf Experimental Popu-
lation Area.

Opportunistic, noninjurious harassment
(see ‘“‘harass’’) means as the wolf pre-
sents itself (for example, the wolf trav-
els onto and is observed on private land
or near livestock). This is the only
type of harassment permitted by this
rule. You cannot track, attract, search
out, or chase a wolf and then harass it.
Any harassment must not cause bodily
injury or death to the wolf. The basic
intent of harassment permitted by this
rule is to scare wolves away from the
immediate area. It is limited to ap-
proaching wolves and discharging fire-
arms or other projectile launching de-
vices in proximity to but not in the di-
rection of wolves; throwing objects in
the general direction of but not at
wolves; or making any loud noise in
proximity to wolves.

Primary recovery zonme means an area
where the Service—

(1) Will release captive-raised Mexi-
can wolves,

(2) May return and re-release pre-
viously released Mexican wolves,

(3) May release translocated wild-
born Mexican wolves, and

(4) Will actively support recovery of
the reintroduced population.

Problem wolves means wolves that—

(1) Have depredated lawfully present
domestic livestock,

(2) Are members of a group or pack
(including adults, yearlings, and
young-of-the-year) that were directly
involved in livestock depredations,

(3) Were fed by or are dependent upon
adults involved with livestock depreda-
tions (because young animals will like-
ly acquire the pack’s livestock depre-
dation habits),

(4) Have depredated domestic animals
other than livestock on private or trib-
al lands, two times in an area within
one year, or

(5) Are habituated to humans, human
residences, or other facilities.

Public land means land under admin-
istration of Federal agencies including,
but not limited to the National Park
Service, Bureau of Land Management,
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Fish and Wildlife Service, Forest Serv-
ice, Department of Energy, and Depart-
ment of Defense; and State-owned
lands within the boundary of a des-
ignated wolf recovery area. All State-
owned lands within the boundary of the
experimental population area, but out-
side designated wolf recovery areas,
will be subject to the provisions of this
rule that apply to private lands.

Rendezvous site means a gathering
and activity area regularly used by a
litter of young wolf pups after they
have emerged from the den. Typically,
the site is used for a period ranging
from about one week to one month in
the summer. Several sites may be used
in succession.

Secondary recovery cone means an
area adjacent to a primary recovery
zone in which the Service allows re-
leased wolves to disperse, where wolves
captured in the wild for authorized
management purposes may be
translocated and released, and where
managers will actively support recov-
ery of the reintroduced population.

Take means‘‘to harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture,
or collect, or to attempt to engage in
any such conduct” (16 U.S.C. 1532(19)).
Also, see definitions of ‘‘harass”, ‘‘op-
portunistic, noninjurious harassment’’,
and ‘‘unavoidable and unintentional
take.”

Unavoidable and unintentional take
means accidental, unintentional take
(see definition of ‘“Take’’) which occurs
despite reasonable care, is incidental
to an otherwise lawful activity, and is
not done on purpose. Examples would
be striking a wolf with an automobile
and catching a wolf in a trap outside of
known occupied wolf range. Taking a
wolf with a trap, snare, or other type of
capture device within occupied wolf
range (except as authorized in para-
graph (K)(3)(ix) and (x) of this section)
will not be considered unavoidable, ac-
cidental, or unintentional take, unless
due care was exercised to avoid taking
a wolf. Taking a wolf by shooting will
not be considered unavoidable, acci-
dental, or unintentional take. Shooters
have the responsibility to be sure of
their targets.

Wolf recovery area means a designated
area where managers will actively sup-

§17.84

port reestablishment of Mexican wolf
populations.

(1) Grizzly bear (Ursus arctos
horribilis). (1) Where does this special rule
apply? The special rule in this para-
graph (1) applies to the designated Bit-
terroot Grizzly Bear Experimental Pop-
ulation Area (Experimental Population
Area), which is found within the spe-
cies’ historic range and is defined as
follows:

The boundaries of the Experimental Popu-
lation Area are delineated by U.S. 93 from its
junction with the Bitterroot River near Mis-
soula, Montana, to Challis, Idaho; Idaho 75
from Challis to Stanley, Idaho; Idaho 21 from
Stanley to Lowman, Idaho; State Highway 17
from Lowman to Banks, Idaho; Idaho 55 from
Banks to New Meadows, Idaho; U.S. 95 from
New Meadows to Coeur d’Alene, Idaho; Inter-
state 90 from Coeur d’Alene, Idaho, to its
junction with the Clark Fork River near St.
Regis, Montana; the Clark Fork River from
its junction with Interstate 90 near St. Regis
to its confluence with the Bitterroot River
near Missoula, Montana; and the Bitterroot
River from its confluence with the Clark
Fork River to its junction with U.S. High-
way 93, near Missoula, Montana (See map at
the end of this paragraph (1)).

(2) What is the legal status of the grie-
ely bear? (i) The grizzly bear is listed as
“threatened” in §17.11 (h) and pro-
tected under this part. However, the
grizzly bear population to which this
paragraph (1) applies is considered a
nonessential experimental population
in accordance with section 10(j) of the
Act.

(ii) We have determined that, as of
December 18, 2000, no grizzly bear popu-
lation exists in the Experimental Popu-
lation Area. We find, in accordance
with §17.81 (b), that the reintroduction
of grizzly bears as a nonessential exper-
imental population, as defined in §17.81
(b), will further the conservation of the
species and will be consistent with pro-
visions of section 10(j) of the Act,
which requires that an experimental
population be geographically separate
from other nonexperimental popu-
lations of the same species. We also
find, in accordance with §17.81 (c)(2),
that the experimental population of
grizzly bears in the Experimental Pop-
ulation Area is not essential to the sur-
vival of the species in the wild.
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(iii) Grizzly bears within the Experi-
mental Population Area and the Recov-
ery Area will be accommodated
through management provisions pro-
vided for in this paragraph (1) and
through management plans and poli-
cies developed by the Citizen Manage-
ment Committee (Committee; see para-
graph (1)(6) of this section). After re-
introduction, every grizzly bear found
within the Experimental Population
Area will be considered a member of
the nonessential experimental popu-
lation.

(iv) In the conterminous United
States, a grizzly bear that is outside
the Experimental Population Area
identified in paragraph (1)(1) of this
section will be considered as threat-
ened.

(3) Where will grizzly bears be released,
and where will recovery be emphasized?
The Bitterroot Grizzly Bear Recovery
Area identifies the area of recovery
emphasis within the Experimental Pop-
ulation Area. The Recovery Area con-
sists of the Selway-Bitterroot Wilder-
ness and the Frank Church-River of No
Return Wilderness (See map at the end
of paragraph (1) of this section). All re-
introductions will take place in the
Selway-Bitterroot Wilderness unless it
is later determined that reintroduction
in the Frank Church-River of No Re-
turn Wilderness is appropriate. If, in
the future, new wilderness areas are
designated adjacent to the Recovery
Area, the Committee may recommend
to the Secretary their addition to the
Recovery Area. The Secretary would
have to amend this paragraph (1) to
change the definition of the Recovery
Area.

(4) What activities are prohibited in the
Ezxperimental Population Area? (i) You
may not take (see definition in §10.12
of this subchapter) any grizzly bear in
the Experimental Population Area, ex-
cept as provided in this paragraph (1).
We may refer unauthorized take of
grizzly bears to the appropriate au-
thorities for prosecution.

(ii) You may not possess, sell, de-
liver, carry, transport, ship, import, or
export by any means whatsoever any
grizzly bear or parts thereof that are
taken from the Experimental Popu-
lation Area or possessed in violation of
the regulations in this paragraph (1) or
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in violation of applicable State wildlife
conservation laws or regulations or the
Act.

(iii) You may not attempt to commit,
solicit another to commit, or cause to
be committed, any offense defined in
this paragraph (1).

(6) What activities are allowed in the
Ezxperimental Population Area? (i) For
purposes of this paragraph (1), except
for persons engaged in hunting or
shooting activities, you will not be in
violation of the Act for ‘‘unavoidable
and unintentional take’ (see definition
in paragraph (1)(16) of this section) of
grizzly bears within the Experimental
Population Area when such take is in-
cidental to a legal activity and is not a
result of negligent conduct lacking
reasonable due care, and when due care
was exercised to avoid the taking. Any
taking must be reported within 24
hours to appropriate authorities as
listed in paragraph (1)(5)(iii) of this sec-
tion. Persons lawfully engaged in hunt-
ing or shooting activities must cor-
rectly identify their target before
shooting in order to avoid illegally
shooting a grizzly bear. Shooting a
grizzly bear as a result of mistaking it
for another species is considered a lack
of reasonable due care. The act of tak-
ing a grizzly bear that is wrongly iden-
tified as another species may be re-
ferred to appropriate authorities for
prosecution.

(ii) Any person with a valid permit
issued by us may take grizzly bears in
the Experimental Population Area for
scientific purposes, the enhancement of
propagation or survival of the species,
zoological exhibition, and other con-
servation purposes. Such permits must
be consistent with the Act, with man-
agement plans adopted for the non-
essential experimental population, and
with applicable State wildlife con-
servation laws and regulations.

(iii) You may take grizzly bears in
the Experimental Population Area in
self-defense or in defense of the lives of
others. Such taking must be reported
within 24 hours as to date, exact loca-
tion, and circumstances to the Grizzly
Bear Recovery Coordinator, University
Hall, Room 309, University of Montana,
Missoula, Montana 59812 (406-243-4903);
or the Assistant Regional Director for
Law Enforcement, Eastside Federal

196



U.S. Fish and Wildlife Serv., Interior

Complex, 911 NE 11th Avenue, Port-
land, Oregon 97232-4181 (503-231-6125); or
the Assistant Regional Director for
Law Enforcement, P.O. Box 25486, DFC,
Denver, Colorado 80225 (303-236-7540);
and either the Idaho Department of
Fish and Game, P.O. Box 25, Boise
Idaho 83707 (208-334-3700); or the Mon-
tana Department of Fish, Wildlife and
Parks, 1420 E. Sixth Avenue, Helena,
Montana 59620 (406-444-2535); and Nez
Perce Tribal authorities (208-843-2253)
(as appropriate).

(iv) Livestock owners may obtain a
permit from the Service, and the Idaho
Department of Fish and Game, the
Montana Department of Fish, Wildlife
and Parks, or appropriate Tribal au-
thorities to harass (see definition in
§17.3) grizzly bears found in the Experi-
mental Population Area that are actu-
ally pursuing or killing livestock (to
include permitting the use of livestock
guard dogs around livestock to harass
such grizzly bears). Prior to issuance of
such a permit, authorized State, Fed-
eral, or Tribal officials must document
pursuit or killing of livestock. All such
harassment must be accomplished by
an opportunistic, noninjurious method
(see definition of ‘“‘opportunistic, non-
injurious harassment’ in paragraph
(1)(16) of this section) to the grizzly
bear, and such harassment must be re-
ported within 24 hours as to date, exact
location, and circumstances to the au-
thorities listed under paragraph
(1)(5)(iii) of this section.

(v) Livestock owners may obtain a
permit from the Service, and the Idaho
Department of Fish and Game, the
Montana Department of Fish, Wildlife
and Parks or appropriate Tribal au-
thorities to take grizzly bears on pri-
vate lands found in the Experimental
Population Area in a manner other
than harassment as defined in this
paragraph (1), in order to protect live-
stock actually pursued or being killed
on private property. Prior to issuance
of such a permit, authorized State,
Federal, or Tribal officials must docu-
ment pursuit or killing of livestock.
Any response protocol established by
the Committee must have been satis-
fied and efforts to capture depredating
grizzly bears by Service or State or
Tribal wildlife agency personnel must
have proven unsuccessful. All such tak-
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ing must be reported as to date, exact
location, and circumstances within 24
hours to the authorities listed under
paragraph (1)(5)(iii) of this section.

(vi) Any authorized employee or
agent of the Service or appropriate
State wildlife agency or Nez Perce
Tribe who is lawfully designated for
such purposes, when acting in the
course of official duties, may take a
grizzly bear from the wild in the Exper-
imental Population Area if such action
is necessary to:

(A) Aid a sick, injured, or orphaned
grizzly bear;

(B) Dispose of a dead grizzly bear, or
salvage a dead grizzly bear that may be
useful for scientific study;

(C) Take a grizzly bear that con-
stitutes a demonstrable but nonimme-
diate threat to human safety or that is
responsible for depredations to law-
fully present domestic animals or other
personal property, if otherwise elimi-
nating such depredation or loss of per-
sonal property has not been possible,
and after eliminating such threat by
live-capturing and releasing the grizzly
bear unharmed in the area defined in
paragraph (1)(2) of this section or other
areas approved by the Committee has
been demonstrated not to be possible;

(D) Move a grizzly bear for genetic
management purposes;

(E) Relocate grizzly bears within the
Experimental Population Area to im-
prove grizzly bear survival and recov-
ery prospects; or (F') Relocate a grizzly
bear to avoid conflict with human ac-
tivities. However, grizzly bears in the
Experimental Population Area will not
be disturbed unless they demonstrate a
real and imminent threat to human
safety, livestock, or bees. Unless the
Committee determines otherwise, this
rule provides that on private lands out-
side the national forest boundary in
the Bitterroot Valley, Montana (exclu-
sion area), any human/grizzly conflicts
will be considered unacceptable. Griz-
zly bear occupancy will be discouraged
in the exclusion area, and grizzly bears
found there will be captured and re-
turned to the Recovery Area, or placed
in captivity, or destroyed, depending
on the history of each bear. If a grizzly
bear enters the exclusion area, State
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and Federal wildlife management agen-
cies will attempt to capture it imme-
diately and notify the public of its
presence as soon as possible. The public
will be kept updated until the bear is
caught. Further, any grizzly bear that
occupies inhabited human settlement
areas on private land within the Exper-
imental Population Area that, in the
judgment of the management agencies
or Committee, presents a clear threat
to human safety or whose behavior in-
dicates that it may become habituated
to humans, will be relocated or de-
stroyed by management agencies.

(6) How will local citizens be involved in
the management of the Bitterroot non-
essential experimental grizzly bear popu-
lation? (i) The Secretary will establish
a Citizen Management Committee for
the Bitterroot grizzly bear experi-
mental population and will authorize
management implementation responsi-
bility as described in paragraph (1)(9) of
this section, in consultation with the
Governors of Idaho and Montana. As
soon as possible after the effective date
of this rule, the Secretary will organize
the Committee by requesting nomina-
tions of citizen members from the Gov-
ernors of Idaho and Montana and the
Nez Perce Tribe and nominations of
agency members by represented agen-
cies.

(ii) The Committee will be composed
of 15 members serving 6-year terms.
Appointments may initially be of less-
er terms to ensure staggered replace-
ment.

(A) Membership will consist of seven
individuals appointed by the Secretary
based upon the recommendations of the
Governor of Idaho, five members ap-
pointed by the Secretary based upon
the recommendations of the Governor
of Montana, one member representing
the Nez Perce Tribe appointed by the
Secretary based on the recommenda-
tion of the Nez Perce Tribe, one mem-
ber representing the Forest Service ap-
pointed by the Secretary of Agri-
culture, and one member representing
the Fish and Wildlife Service appointed
by the Secretary. Members rec-
ommended by the Governors of Idaho
and Montana will be based on the rec-
ommendations of interested parties
and will include at least one represent-
ative each from the appropriate State
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wildlife agencies. If either Governor or
the Tribe fails to make recommenda-
tions within 60 days, the Secretary (or
his/her designee) will accept rec-
ommendations from interested parties,
and will make the appointments.

(B) The Committee will consist of a
cross-section of interests reflecting a
balance of viewpoints, and members
are to be selected for their diversity of
knowledge and experience in natural
resource issues, and for their commit-
ment to collaborative decision-making.
In their recommendations to the Sec-
retary, the Governors of Idaho and
Montana will attach written docu-
mentation of the qualifications of
those nominated relating to their
knowledge of, and experience in, nat-
ural resource issues and their commit-
ment to collaborative decision-making.

(C) Except for the representatives
from Federal agencies, the Committee
will be selected from communities
within and adjacent to the Recovery
and Experimental Population Areas.

(D) The Secretary will fill vacancies
as they occur with the appropriate
members based on the recommendation
of the appropriate Governor, the Nez
Perce Tribe, or agency.

(7 Will independent scientific informa-
tion be readily available to the Committee?
The Secretary will appoint two sci-
entific advisors to the Committee as
nonvoting members to attend all meet-
ings of the Committee and to provide
scientific expertise to the Committee.
These scientific advisors will not be
employed by Federal agencies involved
in grizzly bear recovery. The Secretary
will contact the Wildlife Society Chap-
ters in Idaho and Montana and the Uni-
versities of Idaho and Montana for
nominations and will select one wild-
life scientist representing each State
and appoint them as advisors to the
Committee.

(8) What is the overall mission of the
Committee, and how will it operate? (i)
The mission of the Committee is to fa-
cilitate recovery of the grizzly bear in
the Bitterroot ecosystem by assisting
in implementing the Bitterroot eco-
system chapter of the recovery plan
(Bitterroot Ecosystem Recovery Plan
Chapter—Supplement to the Grizzly
Bear Recovery Plan, U.S. Fish and
Wildlife Service, Missoula, Montana,
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1996). The Committee will make rec-
ommendations to land and wildlife
management agencies that it believes
will lead to recovery of the grizzly
bear. Decisions on, and implementation
of, these recommendations are the re-
sponsibility of the land and wildlife
management agencies.

(ii) The Committee will meet a min-
imum of two times per year. These
meetings will be open to the public.
Additionally, the committee will pro-
vide reasonable public notice of meet-
ings, produce and provide written min-
utes of meetings to interested persons,
and involve the public in its decision-
making process. This public participa-
tion process will allow members of the
public and/or special interest groups to
have input to Committee decisions and
management actions.

(9) What authority will the Committee
have, and what will be its primary tasks?
The Committee will have the authority
and the responsibility to carry out the
following functions:

(i) Developing a process for obtaining
the best biological, social, and eco-
nomic data. This process will include
an explicit mechanism for soliciting
peer-reviewed, scientific articles on
grizzly bears and their management,
and holding periodic public meetings
not less than every 2 years, in which
qualified scientists may submit com-
ments to and be questioned by the
Committee. The two scientific advisors
will lead this process. The Committee
will base its decisions upon the best
scientific and commercial data avail-
able. All decisions of the Committee,
including components of its manage-
ment plans, must lead toward recovery
of the grizzly bear in the Bitterroot
ecosystem and minimize social and
economic impacts to the extent prac-
ticable within the context of the exist-
ing recovery goals for the species.

(ii) Soliciting technical advice and
guidance from outside experts. The sci-
entific advisors will lead the develop-
ment of an ongoing process to provide
the Committee with the best scientific
and commercial data available. The
scientific advisors will provide this in-
formation in the form of peer-reviewed
scientific articles on grizzly bears and
their management, Committee meet-
ings with presentations by scientific
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experts, and requests to State and Fed-
eral management agencies and the pri-
vate sector for scientific expertise and
advice.

(iii) Implementing the Bitterroot
Ecosystem Chapter of the Grizzly Bear
Recovery Plan consistent with this
paragraph (1). The Committee will de-
velop recommendations on existing
management plans and policies of land
and wildlife management agencies, as
necessary, for the management of griz-
zly bears in the Experimental Popu-
lation Area. The Committee will make
recommendations to land and wildlife
management agencies regarding
changes to plans and policies, but the
final decision on implementation of
those recommendations will be made
by those agencies. If Committee rec-
ommendations require significant
changes to existing plans and policy,
and the agencies tentatively agree to
accept those recommendations, then
the requirements of the National Envi-
ronmental Policy Act may apply. Such
management plans and policies will be
in accordance with applicable State
and Federal laws. The Committee will
give full consideration to Service com-
ments and opinions and those of the
Forest Service, Idaho Department of
Fish and Game, the Montana Depart-
ment of Fish, Wildlife and Parks, and
the Nez Perce Tribe.

(iv) Providing means by which the
public may participate in, review, and
comment on the decisions of the Com-
mittee. The Committee must thor-
oughly consider and respond to public
input prior to making decisions.

(v) Developing its internal processes,
where appropriate, such as governance,
decision-making, quorum, terms of
members, officers, meeting schedules
and location, public notice of meetings,
and minutes.

(vi) Requesting staff support from
the Service, the Idaho Department of
Fish and Game, Montana Department
of Fish, Wildlife and Parks, Forest
Service, other affected Federal agen-
cies, and the Nez Perce Tribe, when
necessary to perform administrative
functions, and requesting reimburse-
ment from us for non-Federal Com-
mittee members for costs associated
with travel, lodging, and incidentals.
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(vii) Reviewing existing grizzly bear
standards and guidelines used by the
Forest Service and other agencies and
landowners. The Committee will per-
form an annual review of grizzly bear
mortalities and the number and loca-
tion of bear/human conflicts. This re-
view will be the primary mechanism to
assess the adequacy of existing man-
agement techniques and standards. If
the Committee deems such standards
and guidelines inadequate for recovery
of grizzly bears, the Committee may
recommend changes to the Forest
Service and other agencies and land-
owners.

(viii) Developing grizzly bear guid-
ance for proper camping and sanitation
within the Experimental Population
Area and making recommendations to
land management agencies for adop-
tion of such guidelines. Existing camp-
ing and sanitation procedures devel-
oped in other ecosystems with grizzly
bears will serve as a basis for such
guidelines.

(ix) Developing a protocol for re-
sponding to grizzly/human encounters,
livestock depredations, damage to law-
fully present property, and other griz-
zly/human conflicts within the Experi-
mental Population Area. Any response
protocol developed by the Committee
will have to undergo public comment
and be revised as appropriate based on
comments received. Any conflicts or
mortalities associated with these ac-
tivities will result in review by the
Committee to determine what the
Committee may do to help prevent fu-
ture conflicts or mortalities. The Com-
mittee will recommend, as necessary,
policy changes on trail restrictions for
human safety to appropriate wildlife
and land management agencies.

(x) Recommending to the Service
changes to recovery criteria, including
mortality limits, population deter-
minations, and other criteria for recov-
ery as appropriate.

(xi) Reviewing all human-caused griz-
zly bear mortalities to determine
whether new measures for avoiding fu-
ture occurrences are required and
make recommendations on such meas-
ures to appropriate land and wildlife
management agencies. If grizzly bear
mortalities occur as a result of black
bear hunting, the Committee will work
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with the State Fish and Game Depart-
ments in both Idaho and Montana to
develop solutions to minimize the ef-
fects on grizzly bears of black bear
hunting.

(xii) Developing strategies to empha-
size recovery inside the Recovery Area
and to accommodate grizzly bears in-
side other areas of the Experimental
Population Area.

(A) Grizzly bears may range outside
the Recovery Area because grizzly bear
habitat exists throughout the Experi-
mental Population Area. The Com-
mittee will not recommend that bears
be disturbed or moved unless conflicts
are both significant and cannot be cor-
rected as determined by the Com-
mittee. This provision includes con-
flicts associated with livestock, for
which the Committee will develop
strategies to discourage grizzly bear
occupancy in portions of the Experi-
mental Population Area outside of the
Recovery Area.

(B) Unless the Committee determines
otherwise, this rule provides that pri-
vate land outside the national forest
boundary in the Bitterroot Valley,
Montana (exclusion area), is an area
where any human/grizzly conflicts will
be considered unacceptable. Grizzly
bear occupancy will be discouraged in
these areas, and grizzly bears will be
captured and returned to the Recovery
Area. If a grizzly bear enters the exclu-
sion area, State and Federal wildlife
management agencies will attempt to
capture it immediately and notify the
public of its presence as soon as pos-
sible. The public will be kept updated
until the bear is caught. Further, any
grizzly bear that occupies the exclusion
area or other inhabited human settle-
ment areas on private land within the
Experimental Population Area that, in
the judgment of the management agen-
cies or Committee, presents a clear
threat to human safety or whose be-
havior indicates that it may become
habituated to humans, will be relo-
cated or destroyed by management
agencies.

(xiii) Establishing standards for de-
termining whether the experimental
reintroduction has been successful and
making recommendations on the inclu-
sion of such standards in the Grizzly
Bear Recovery Plan. These standards
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will be based on the best scientific and
commercial information available and
will reflect that, absent extraordinary
circumstances, the success or failure of
the program cannot be measured in
fewer than 20 years. General guidelines
for the standards by which failure will
be measured include, but are not lim-
ited to, one or more of the following
conditions:

(A) If, within the number of years es-
tablished by the Committee following
initial reintroduction, no relocated
grizzly bear remains within the Experi-
mental Population Area and the rea-
sons for emigration or mortality can-
not be identified and/or remedied; or

(B) If, within the number of years es-
tablished by the Committee following
initial reintroduction, no cubs of the
year or yearlings exist and the relo-
cated bears are not showing signs of
successful reproduction as evidenced
by no cubs of the year or yearlings.

(xiv) Developing procedures for the
expeditious issuance of permits de-
scribed in paragraphs (1)(5)(iv) and
(1)(5B)(v) of this section, and making
recommendations on such procedures
to appropriate agencies.

(xv) Developing 2-year work plans for
the recovery effort for submittal to the
Secretary pursuant to paragraph
(1)(11)(i) of this section.

(xvi) Establishing, based on the best
available science, a refined interim re-
covery goal for the Bitterroot Eco-
system Chapter of the Grizzly Bear Re-
covery Plan and a final recovery goal
when sufficient information is avail-
able and after grizzly bears are reintro-
duced and occupy suitable habitats in
the Experimental Population Area. As
this information becomes available,
the Committee may recommend the re-
covery goal to the Secretary along
with procedures for determining how
this goal will be measured. The recov-
ery goal for the Bitterroot grizzly bear
population will be consistent with the
habitat available within the Recovery
Area. Additional adjacent areas of pub-
lic land can be considered for contribu-
tion of suitable habitat when setting
the recovery goal if additional land is
shown to be necessary by the best sci-
entific and commercial data available.
Any recommendations for revised re-
covery goals developed by the Com-
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mittee will require public review and
our approval as appropriate prior to re-
vision of any recovery plan. Grizzly
bears outside the Recovery Area and
within the Experimental Population
Area can contribute to meeting the re-
covery goal if their long-term occu-
pancy in such habitats outside the Re-
covery Area is reasonably certain.

(10) What agencies will be responsible
for day-to-day management activities?
The Idaho Department of Fish and
Game, the Montana Department of
Fish, Wildlife and Parks, the Nez Perce
Tribe, and the Forest Service, in co-
ordination with us, will exercise day-
to-day management responsibility
within the Experimental Population
Area in accordance with this
paragaraph (1). The Service and these
cooperating agencies will share man-
agement responsibility as per agree-
ments with, and in consideration of,
recommendations from the Committee.

(11) How will progress of the Committee
be monitored; and what process will be
followed by the Secretary to resolve dis-
putes over whether Committee actions are
leading to recovery? (i) The Secretary or
our representative on the Committee
will review the Committee’s 2-year
work plans (see paragraph (1)(9)(xv) of
this section). If the Secretary deter-
mines, through our representative on
the Committee, that the Committee’s
decisions, work plans, or the imple-
mentation of those plans are not lead-
ing to the recovery of the grizzly bear
within the Experimental Population
Area or are not in compliance with this
paragraph (1), our representative will
ask the Committee to determine
whether such a decision, plan, or im-
plementation of a plan is leading to re-
covery and is in compliance with this
paragraph (1). The Secretary, who re-
tains final responsibility and authority
for implementation of the Act, will re-
view the Committee’s determination,
as provided in paragraphs (1)(11)(ii)
through (iv) of this section, and then
make a final determination. Should
the Secretary find that a decision,
work plan, or implementation of a plan
by the Committee is inadequate for re-
covery of the grizzly bear or is not in
compliance with this paragraph (1), the
Secretary may assume lead manage-
ment responsibility.
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(ii) The Service representative will
consider Committee input before mak-
ing any determination that Committee
actions are not leading to recovery or
are not in compliance with this para-
graph (1). In the event that our rep-
resentative on the Committee deter-
mines that the actions of the Com-
mittee are not leading to recovery of
the Bitterroot grizzly bear population
or are not in compliance with this
paragraph (1), he or she will rec-
ommend to the Committee, based on
the best scientific and commercial data
available, alternative or corrective ac-
tions and provide 6 months for the
Committee to accomplish those ac-
tions. Should the Committee reject
these corrective actions, our represent-
ative will convene a Scientific Review
Panel of three and will submit to the
panel for review those Committee ac-
tions or decisions that he or she has de-
termined are not leading to recovery or
are not in compliance with this
paragrpah (1). The Service representa-
tive will consider the views of all Com-
mittee members prior to convening a
Scientific Review Panel.

(iii) Members of the Scientific Re-
view Panel will be professional sci-
entists who have had no involvement
with the Committee and are not em-
ployed by Federal agencies responsible
for grizzly bear recovery efforts. The
Secretary will select one member of
the panel, and the Governors of Idaho
and Montana in consultation with the
Universities of Idaho and Montana (re-
spectively), will select one panel mem-
ber each. The Scientific Review Panel
will review Committee actions or deci-
sions, solicit additional information if
necessary and, using the best scientific
and commercial data available, make
timely recommendations to the Com-
mittee as to whether Committee ac-
tions will lead to recovery of the griz-
zly bear in the Bitterroot ecosystem
and are in compliance with paragraph
(1). Examples of Committee actions, de-
cisions, or lack of actions that can be
submitted to the Scientific Review
Panel include, but are not limited to,
the following: sufficiency of public in-
volvement in Committee activities; de-
cisions involving sanitation and out-
reach activities; management of nui-
sance bears; adequacy of recommenda-
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tions to land and wildlife management
agencies; adequacy of Committee ac-
tions in addressing issues such as ex-
cessive human-caused grizzly bear mor-
tality; and other actions important to
recovery of the grizzly bear in the Bit-
terroot ecosystem. Committee compli-
ance with paragraph (1) provides the
basis for the recommendations of the
Scientific Review Panel.

(iv) If, after timely review, the Com-
mittee rejects the recommendations of
the Scientific Review Panel, and our
representative determines that Com-
mittee actions are not leading to re-
covery of the Bitterroot population, he
or she will notify the Secretary. The
Secretary will review the Panel’s rec-
ommendations and determine the dis-
position of the Committee.

(A) If the Secretary determines that
the Committee should maintain lead
management responsibility, the Com-
mittee will continue to operate accord-
ing to the provisions of this paragraph
(1) until the recovery objectives under
paragraph (1)(9)(xvi) of this section or
the Bitterroot Ecosystem Chapter of
the Recovery Plan have been met and
the Secretary has completed delisting.

(B) If the Secretary decides to as-
sume lead management responsibility,
the Secretary will consult with the
Governors of Idaho and Montana re-
garding that decision and further at-
tempt to resolve the disagreement. If,
after such consultation, the Secretary
assumes lead management responsi-
bility, the Secretary will publish a no-
tice in the FEDERAL REGISTER explain-
ing the rationale for the determination
and notify the Governors of Idaho and
Montana. The Committee will disband,
and all requirements identified in this
paragraph (1) regarding the Committee
will be nullified.

(12) How will the Bitterroot grizzly bear
population be monitored? The reintro-
duced population will be monitored
closely by Federal and State agencies
in cooperation with the Committee for