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(c) If a participant is represented by
an authorized representative, the au-
thorized representative must file a dec-
laration with NAD, executed in accord-
ance with 28 U.S.C. 1746, stating that
the participant has duly authorized the
declarant in writing to represent the
participant for purposes of a specified
adverse decision or decisions, and at-
tach a copy of the written authoriza-
tion to the declaration.

§11.7 Ex parte communications.

(a)(1) At no time between the filing of
an appeal and the issuance of a final
determination under this part shall
any officer or employee of the Division
engage in exr parte communications re-
garding the merits of the appeal with
any person having any interest in the
appeal pending before the Division, in-
cluding any person in an advocacy or
investigative capacity. This prohibi-
tion does not apply to:

(i) Discussions of procedural matters
related to an appeal; or

(ii) Discussions of the merits of the
appeal where all parties to the appeal
have been given notice and an oppor-
tunity to participate.

(2) In the case of a communication
described in paragraph (a)(1)(ii) of this
section, a memorandum of any such
discussion shall be included in the
hearing record.

(b) No interested person shall make
or knowingly cause to be made to any
officer or employee of the Division an
exr parte communication relevant to the
merits of the appeal.

(c) If any officer or employee of the
Division receives an exr parte commu-
nication in violation of this section,
the one who receives the communica-
tion shall place in the hearing record:

(1) All such written communications;

(2) Memoranda stating the substance
of all such oral communications; and

(3) All written responses to such com-
munications, and memoranda stating
the substance of any oral responses
thereto.

(d) Upon receipt of a communication
knowingly made or knowingly caused
to be made by a party in violation of
this section the Hearing Officer or Di-
rector may, to the extent consistent
with the interests of justice and the
policy of the underlying program, re-

§11.8

quire the party to show cause why such
party’s claim or interest in the appeal
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of such violation.

§11.8 Division hearings.

(a) General rules. (1) The Director, the
Hearing Officer, and the appellant shall
have access to the agency record of any
adverse decision appealed to the Divi-
sion for a hearing. Upon request by the
appellant, the agency shall provide the
appellant a copy of the agency record.

(2) The Director and Hearing Officer
shall have the authority to administer
oaths and affirmations, and to require,
by subpoena, the attendance of wit-
nesses and the production of evidence.
A Hearing Officer shall obtain the con-
currence of the Director prior to
issuing a subpoena.

(i) A subpoena requiring the produc-
tion of evidence may be requested and
issued at any time while the case is
pending before the Division.

(ii) An appellant or an agency, acting
through any appropriate official, may
request the issuance of a subpoena re-
quiring the attendance of a witness by
submitting such a request in writing at
least 14 days before the scheduled date
of a hearing. The Director or Hearing
Officer shall issue a subpoena at least 7
days prior to the scheduled date of a
hearing.

(iii) A subpoena shall be issued only
if the Director or a Hearing Officer de-
termined that:

(A) For a subpoena of documents, the
appellant or the agency has established
that production of documentary evi-
dence is necessary and is reasonably
calculated to lead to information
which would affect the final determina-
tion or is necessary to fully present the
case before the Division; or

(B) For a subpoena of a witness, the
appellant or the agency has established
that either a representative of the De-
partment or a private individual pos-
sesses information that is pertinent
and necessary for disclosure of all rel-
evant facts which could impact the
final determination, that the informa-
tion cannot be obtained except through
testimony of the person, and that the
testimony cannot be obtained absent
issuance of a subpoena.
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