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(a) The debts being transferred are 
valid and legally enforceable; 

(b) There are no legal bars to collec-
tion; and 

(c) The agency has complied with all 
prerequisites to a particular collection 
action under the laws, regulations or 
policies applicable to the agency, un-
less the agency and Treasury agree 
that Treasury will do so on behalf of 
the agency. 

§ 3.34 Fees. 
Federal agencies operating Treasury- 

designated debt collection centers are 
authorized to charge a fee for services 
rendered regarding referred or trans-
ferred debts. The fee may be paid out of 
amounts collected and may be added to 
the debt as an administrative cost. 

Subpart D—Administrative Offset 

SOURCE: 73 FR 4, Jan. 2, 2008, unless other-
wise noted. 

§ 3.40 Scope. 
(a) This subpart sets forth the proce-

dures to be used by agencies in col-
lecting debts by administrative offset. 
The term ‘‘administrative offset’’ has 
the meaning provided in 31 U.S.C. 
3701(a)(1). 

(b) This section does not apply to: 
(1) Debts arising under the Social Se-

curity Act, except as provided in 42 
U.S.C. 404; 

(2) Payments made under the Social 
Security Act, except as provided for in 
31 U.S.C. 3716(c) (see 31 CFR 285.4, Fed-
eral Benefit Offset); 

(3) Debts arising under, or payments 
made under, the Internal Revenue Code 
(except for offset of tax refunds) or the 
tariff laws of the United States; 

(4) Offsets against Federal salaries 
(such offsets are covered by subpart F); 

(5) Offsets under 31 U.S.C. 3728 
against a judgment obtained by a debt-
or against the United States; 

(6) Offsets or recoupments under 
common law, State law, or Federal 
statutes specifically prohibiting offsets 
or recoupments of particular types of 
debts; 

(7) Offsets in the course of judicial 
proceedings, including bankruptcy; or 

(8) Intracontractual offsets to satisfy 
contract debts taken by a contracting 

officer under the Contract Disputes 
Act, 41 U.S.C. 601–613. 

(c) Unless otherwise provided for by 
contract or law, debts or payments 
that are not subject to administrative 
offset under 31 U.S.C. 3716 may be col-
lected by administrative offset under 
the common law or other applicable 
statutory authority. 

(d) Supplemental provisions related 
to offsets by the Commodity Credit 
Corporation (CCC) may be found at 7 
CFR part 1403 and for the Farm Service 
Agency at 7 CFR part 792. 

(e) Unless otherwise provided by law, 
administrative offset of payments 
under the authority of 31 U.S.C. 3716 to 
collect a debt may not be conducted 
more than 10 years after the govern-
ment’s right to collect the debt first 
accrued, unless facts material to the 
government’s right to collect the debt 
were not known and could not reason-
ably have been known by the official or 
officials of the government who were 
charged with the responsibility to dis-
cover and collect such debts. This limi-
tation does not apply to debts reduced 
to a judgment. 

(f) In bankruptcy cases, agencies may 
seek legal advice from OGC concerning 
the impact of the Bankruptcy Code, 
particularly 11 U.S.C. 106, 362, and 553, 
on pending or contemplated collections 
by offset. 

§ 3.41 Procedures for notification of in-
tent to collect by administrative off-
set. 

(a) Prior to initiation of collection by 
administrative offset, a creditor agen-
cy must: 

(1) Send the debtor a written Notice 
of Intent to Collect by Administrative 
Offset, by mail or hand-delivery, of the 
type and amount of the debt, the inten-
tion of the agency to use non-central-
ized administrative offset (which in-
cludes a USDA internal administrative 
offset) to collect the debt 30 days after 
the date of the Notice, the name of the 
Federal agency or USDA agency from 
which the creditor agency wishes to 
collect in the case of a non-centralized 
administrative offset, the intent to 
refer the debt to Treasury for collec-
tion through centralized administra-
tive offset (including possible offset of 
tax refunds) 60 days after the date of 
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the Notice if the debt is not satisfied 
by offset within USDA or by agreement 
with another Federal agency, and an 
explanation of the debtor’s rights 
under 31 U.S.C. 3716; and 

(2) Give the debtor the opportunity: 
(i) To inspect and copy agency 

records related to the debt; 
(ii) For a review within the agency of 

the determination of indebtedness in 
accordance with subpart F; and 

(iii) To make a written agreement to 
repay the debt. 

(b) The procedures set forth in para-
graph (a) of this section are not re-
quired when: 

(1) The offset is in the nature of a 
recoupment; 

(2) The debt arises under a contract 
subject to the Contracts Disputes Act; 

(3) In the case of a non-centralized 
administrative offset, the agency first 
learns of the existence of the amount 
owed by the debtor when there is insuf-
ficient time before payment would be 
made to the debtor/payee to allow for 
prior notice and an opportunity for re-
view. When prior notice and an oppor-
tunity for review are omitted, the 
agency shall give the debtor such no-
tice and an opportunity for review as 
soon as practicable and shall promptly 
refund any money ultimately found not 
to have been owed to the government; 
or 

(4) The agency previously has given a 
debtor any of the notice and review op-
portunities required under this part, 
with respect to a particular debt (see, 
e.g., § 3.11). With respect to loans paid 
on an installment basis, notice and op-
portunity to review under this part 
may only be provided once for the life 
of the loan upon the occurrence of the 
first delinquent installment. Subse-
quently, if an agency elects this op-
tion, credit reporting agencies may be 
furnished periodically with updates as 
to the current or delinquent status of 
the loan account and the borrower may 
receive notice of referral to TOP for de-
linquent installments without further 
opportunity for review. Any interest 
accrued or any installments coming 
due after the offset is initiated also 
would not require a new notice and op-
portunity to review. 

(c) The Notice of Intent to Collect by 
Administrative Offset shall be included 

as part of a demand letter issued under 
§ 3.11 to advise the debtor of all debt 
collection possibilities that the agency 
will seek to employ. 

§ 3.42 Debtor rights to inspect or copy 
records, submit repayment pro-
posals, or request administrative 
review. 

(a) A debtor who intends to inspect 
or copy agency or USDA records with 
respect to the debt must notify the 
creditor agency in writing within 30 
days of the date of the Notice of Intent 
to Collect by Administrative Offset. In 
response, the agency must notify the 
debtor of the location, time, and any 
other conditions, consistent with part 
1, subpart A, of this title, for inspect-
ing and copying, and that the debtor 
may be liable for reasonable copying 
expenses. A decision by the agency 
under this paragraph shall not be sub-
ject to review under subpart F or by 
NAD under 7 CFR part 11. 

(b) The debtor may, in response to 
the Notice of Intent to Collect by Ad-
ministrative Offset, propose to the 
creditor agency a written agreement to 
repay the debt as an alternative to ad-
ministrative offset. Any debtor who 
wishes to do this must submit a writ-
ten proposal for repayment of the debt, 
which must be received by the creditor 
agency within 30 days of the date of the 
Notice of Intent to Collect by Adminis-
trative Offset or 15 days after the date 
of a decision adverse to the debtor 
under subpart F. In response, the cred-
itor agency must notify the debtor in 
writing whether the proposed agree-
ment is acceptable. In exercising its 
discretion, the creditor agency must 
balance the government’s interest in 
collecting the debt against fairness to 
the debtor. A decision by the agency 
under this paragraph shall not be sub-
ject to review under subpart F or by 
NAD under 7 CFR part 11. 

(c) A debtor must request an admin-
istrative review of the debt under sub-
part F within 30 days of the date of the 
Notice of Intent to Collect by Adminis-
trative Offset for purposes of a pro-
posed collection by non-centralized ad-
ministrative offset and within 60 days 
of the date of the Notice of Intent to 
Collect by Administrative Offset for 
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