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States when imports, on average, equal 
or exceed 50,000,000 pounds of mush-
rooms annually. 

(d) At least every five years, and not 
more than every three years, the Coun-
cil shall review changes in the geo-
graphic distribution of mushroom pro-
duction volume throughout the United 
States and import volume, using the 
average annual mushroom production 
and imports over the preceding four 
years, and, based on such review, shall 
recommend to the Secretary reappor-
tionment of the regions established in 
paragraph (b) of this section, or modi-
fication of the number of members 
from such regions, as determined under 
the rules established in paragraph (e), 
of this section or both, as necessary to 
best reflect the geographic distribution 
of mushroom production volume in the 
United States and representation of 
imports, if applicable. 

(e) Subject to the nine-member max-
imum limitation, the following proce-
dure will be used to determine the 
number of members for each region to 
serve on the Council under paragraph 
(d) of this section: 

(1) Each region that produces, on av-
erage, at least 50,000,000 pounds of 
mushrooms annually shall be entitled 
to one representative on the Council. 

(2) As provided in paragraph (c) of 
this section, importers shall be rep-
resented by a single, separate region, 
which shall be entitled to one rep-
resentative, if such region imports, on 
average, at least 50,000,000 pounds of 
mushrooms annually. 

(3) If the annual production of a re-
gion is greater than 110,000,000 pounds, 
but less than or equal to 180,000,000 
pounds, the region shall be represented 
by 1 additional member. 

(4) If the annual production of a re-
gion is greater than 180,000,000 pounds, 
but less than or equal to 260,000,000 
pounds, the region shall be represented 
by 2 additional members. 

(5) If the annual production of a re-
gion is greater than 260,000,000 pounds, 
the region shall be represented by 3 ad-
ditional members. 

(6) Should, in the aggregate, regions 
be entitled to levels of representation 
under paragraphs (e)(1), (2), (3), (4) and 
(5) of this section that would exceed 
the nine-member limit on the Council 

under the Act, the seat or seats as-
signed shall be assigned to that region 
or those regions with greater on-aver-
age production or import volume than 
the other regions otherwise eligible at 
that increment level. 

(f) In determining the volume of 
mushrooms produced in the United 
States or imported into the United 
States for purposes of this section, the 
Council and the Secretary shall: 

(1) Only consider mushrooms pro-
duced or imported by producers and 
importers, respectively, as those terms 
are defined in §§ 1209.8 and 1209.15; and 

(2) Use the information received by 
the Council under § 1209.60, and data 
published by the Department. 

(g) For purposes of the provisions of 
this section relating to the appoint-
ment of producers and importers to 
serve on the Council, the term producer 
or importer refers to any individual who 
is a producer or importer, respectively, 
or if the producer or importer is an en-
tity other than an individual, an indi-
vidual who is an officer or employee of 
such producer or importer. 

[58 FR 3449, Jan. 8, 1993, as amended at 74 FR 
50919, Oct. 2, 2009] 

§ 1209.31 Nominations. 

All nominations for appointments to 
the Council under § 1209.33 shall be 
made as follows: 

(a) As soon as practicable after this 
subpart becomes effective, nominations 
for appointment to the initial Council 
shall be obtained from producers by the 
Secretary. In any subsequent year in 
which an appointment to the Council is 
to be made, nominations for positions 
whose terms will expire at the end of 
that year shall be obtained from pro-
ducers, and as appropriate, importers, 
and certified by the Council and sub-
mitted to the Secretary by August 1 of 
such year, or such other date as ap-
proved by the Secretary. 

(b) Nominations shall be made at re-
gional caucuses of producers or import-
ers, or by mail ballot as provided in 
paragraph (e), in accordance with pro-
cedures prescribed in this section. 

(c) Except for initial Council mem-
bers, whose nomination process will be 
initiated by the Secretary, the Council 
shall issue a call for nominations by 
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February 1 of each year in which nomi-
nations for an appointment to the 
Council is to be made. The call shall 
include, at a minimum, the following 
information: 

(1) A list by region of the vacancies 
for which nominees may be submitted 
and qualifications as to producers and 
importers. 

(2) The date by which the names of 
nominees shall be submitted to the 
Secretary for consideration to be in 
compliance with paragraph (a) of this 
section. 

(3) A list of those States, by region, 
entitled to participate in the nomina-
tion process. 

(4) The date, time, and location of 
any next scheduled meeting of the 
Council, and national and State pro-
ducer or importer associations, if 
known, and of the regional caucuses, if 
any. 

(d)(1) Except as provided in para-
graph (e), nominations for each posi-
tion shall be made by regional caucus 
in the region entitled to nominate for 
such position. Notice of such caucus 
shall be publicized to all producers or 
importers within the region, and to the 
Secretary, at least 30 days prior to the 
caucus. The notice shall have attached 
to it the call for nominations from the 
Council and the Department’s equal op-
portunity policy. Except with respect 
to nominations for the initial appoint-
ments to the Council, the responsi-
bility for convening and publicizing the 
regional caucus shall be that of the 
Council. 

(2) All producers or importers within 
the region may participate in the cau-
cus. However, if a producer is engaged 
in the production of mushrooms in 
more than one region or is also an im-
porter, such person’s participation 
within a region shall be limited to one 
vote and shall only reflect the volume 
of such person’s production or imports 
within the applicable region. 

(3) The regional caucus shall conduct 
the selection process for the nominees 
in accordance with procedures to be 
adopted at the caucus subject to the 
following requirements: 

(i) There shall be two individuals 
nominated for each open position. 

(ii) Each nominee shall meet the 
qualifications set forth in the call. 

(iii) If a producer nominee is engaged 
in the production of mushrooms in 
more than one region or is also an im-
porter, such individual shall partici-
pate within the region that such indi-
vidual so elects in writing to the Coun-
cil and such election shall remain con-
trolling until revoked in writing to the 
Council. 

(e) After the regional caucuses for 
the initial Council, the Council may 
conduct the selection of nominees by 
mail ballot in lieu of a regional caucus. 

(f) When producers or importers are 
voting for nominees to the Council, 
whether through a regional caucus or a 
mail ballot, the following conditions 
shall apply: 

(1) Voting for any open position shall 
be on the basis of: 

(i) One vote per eligible voter; and 
(ii) Volume of on-average production 

or imports of the eligible voter within 
that region. 

(2) Whenever the producers or im-
porters in a region are choosing nomi-
nees for one open position on the Coun-
cil, the proposed nominee with the 
highest number of votes cast and the 
proposed nominee with the highest vol-
ume of production or importers voted 
shall be the nominees submitted to the 
Secretary. If a proposed nominee re-
ceives both the highest number of 
votes cast and the highest volume of 
production or imports voted, then the 
proposed nominee with the second 
highest number of votes cast shall be a 
nominee submitted to the Secretary 
along with such proposed nominee re-
ceiving both the highest number of 
votes cast and the highest volume of 
production or imports voted. 

(3) Whenever the producers or im-
porters in a region are choosing nomi-
nees for more than one open position 
on the Council at the same time, the 
number of the nominations submitted 
to the Secretary shall equal twice the 
number of such open positions, and for 
each open position shall consist of the 
proposed nominee with the highest 
number of votes cast and the proposed 
nominee with the highest volume of 
production or imports voted with re-
spect to that position, subject to the 
rule set out in paragraph (f)(2). An indi-
vidual shall only be nominated for one 
such open position. 
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(4) Voters shall certify on their bal-
lots as to their on-average production 
or import volume within the region in-
volved. Such certification may be sub-
ject to verification. 

(g)(1) The Secretary may reject any 
nominee submitted. If there are insuffi-
cient nominees from which to appoint 
members to the Council as a result of 
the Secretary’s rejecting such nomi-
nees, additional nominees shall be sub-
mitted to the Secretary under the pro-
cedures set out in this section. 

(2) Whenever producers or importers 
in a region cannot agree on nominees 
for an open position on the Council 
under the preceding provisions of this 
section, or whenever they fail to nomi-
nate individuals for appointment to the 
Council, the Secretary may appoint 
members in such manner as the Sec-
retary, by regulation, determines ap-
propriate. 

§ 1209.32 Acceptance. 
Each individual nominated for mem-

bership on the Council shall qualify by 
filing a written acceptance with the 
Secretary at the time of nomination. 

§ 1209.33 Appointment. 
From the nominations made pursu-

ant to § 1209.31, the Secretary shall ap-
point the members of the Council on 
the basis of representation provided for 
in § 1209.30, except that no more than 
one member may be appointed to the 
Council from nominations submitted 
by any one producer or importer. 

§ 1209.34 Term of office. 
(a) The members of the Council shall 

serve for terms of three years, except 
that the members appointed to the ini-
tial Council shall serve, proportion-
ately, for terms of one, two, and three 
years. 

(b) Members of the initial Council 
shall be designated for, and shall serve, 
terms as follows: One producer member 
each from regions 1, 2 and 3 shall be ap-
pointed for an initial term of one year; 
one producer member each from re-
gions 1, 2, and 3 shall be appointed for 
an initial term of two years; and one 
producer member each from regions 2, 
3, and 4 shall be appointed for an initial 
term of three years. Because current 
imports of fresh mushrooms are less 

than 35,000,000 pounds, the minimum 
established for representation on the 
Council, importers will not initially 
have a member appointed to the Coun-
cil. 

(c)(1) Except with respect to terms of 
office of the initial Council, the term 
of office for each member of the Coun-
cil shall begin on January 1 or such 
other date that may be approved by the 
Secretary. 

(2) The term of office for the initial 
Council shall begin immediately fol-
lowing appointment by the Secretary, 
except that time in the interim period 
from appointment until the following 
January 1, or such other date that is 
the generally applicable beginning date 
for terms under paragraph (c)(1) ap-
proved by the Secretary, shall not 
count toward the initial term of office. 

(d) Council members shall serve dur-
ing the term of office for which they 
are appointed and have qualified, and 
until their successors are appointed 
and have qualified. 

(e)(1) No member shall serve more 
than two successive three-year terms, 
except as provided in paragraph 
(e)(2)(ii). 

(2)(i) Those members serving initial 
terms of two or three years may serve 
one successive three-year term. 

(ii) Those members serving initial 
terms of one year may serve two suc-
cessive three-year terms. 

§ 1209.35 Vacancies. 
(a) To fill any vacancy occasioned by 

the death, removal, resignation, or dis-
qualification of any member of the 
Council, the Secretary may appoint a 
successor from the most recent nomi-
nations submitted for open positions 
on the Council assigned to the region 
that the vacant position represents, or 
the Secretary may obtain nominees to 
fill such vacancy in such manner as the 
Secretary, by regulation, deems appro-
priate. Each such successor appoint-
ment shall be for the remainder of the 
term vacated. A vacancy will not be re-
quired to be filled if the unexpired 
term is less than six months. 

(b)(1) No successor appointed to a va-
cated term of office shall serve more 
than two successive three-year terms 
on the Council, except as provided in 
paragraph (b)(2)(ii). 
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