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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2010), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in eleven separate volumes. For the period beginning January 1, 2001, a ‘“‘List
of CFR Sections Affected’ is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (b U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, Washington DC 20408, or call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.
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REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000. For GPO Customer Service call
202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Daily Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format via Federalregister.gov.
For more information, contact Electronic Information Dissemination Services,
U.S. Government Printing Office. Phone 202-512-1530, or 888-293-6498 (toll-free). E-
mail, gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register. The NARA site also con-
tains links to GPO Access.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
January 1, 2010.
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THIS TITLE

Title T—AGRICULTURE is composed of fifteen volumes. The parts in these vol-
umes are arranged in the following order: parts 1-26, 27-52, 53-209, 210-299, 300-
399, 400-699, 700-899, 900-999, 1000-1199, 1200-1599, 1600-1759, 1760-1939, 1940-1949, 1950-
1999, and part 2000 to end. The contents of these volumes represent all current
regulations codified under this title of the CFR as of January 1, 2010.

The Food and Nutrition Service current regulations in the volume containing
parts 210-299, include the Child Nutrition Programs and the Food Stamp Program.
The regulations of the Federal Crop Insurance Corporation are found in the vol-
ume containing parts 400-699.

All marketing agreements and orders for fruits, vegetables and nuts appear
in the one volume containing parts 900-999. All marketing agreements and orders
for milk appear in the volume containing parts 1000-1199.

For this volume, Robert J. Sheehan, III was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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PART 1600—GENERAL
INFORMATION

MEETINGS OF THE BOARD OF DIRECTORS OF THE
RURAL TELEPHONE BANK

Sec.

1600.1
1600.2
1600.3
1600.4

General.

Definitions.

Open meetings.

Scheduling of meetings.

1600.5 Public announcement of meetings.

1600.6 Bases for closing a meeting to the
public.

1600.7 Procedures for closing a meeting to
the public.

1600.8 Transcript, recording or
availability to the public.

AUTHORITY: 7 U.S.C. 941 et seq.; Pub. L. 103-
354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.).

SOURCE: 56 FR 49134, Sept. 27, 1991, unless
otherwise noted.

minutes;

MEETINGS OF THE BOARD OF DIRECTORS
OF THE RURAL TELEPHONE BANK

§1600.1 General.

The purpose of this part is to effec-
tuate the provisions of the Government
in the Sunshine Act. This part applies
to the deliberations of a quorum of the
Directors of the Bank required to take
action on behalf of the Bank where
such deliberations determine or result
in the joint conduct or disposition of
official Bank business. Any delibera-
tion to which this part applies is here-
inafter in this part referred to as a
meeting of the Board of Directors.

§1600.2 Definitions.

As used in this part:

Board means Board of Directors of
the Rural Telephone Bank (Bank).

Director means an individual who is a
member of the Board.

Legal Counsel means the legal counsel
of the Bank.

Meeting means the deliberations (in-
cluding those conducted by conference
telephone call or by any other method)
among a quorum of the Directors,
where such deliberations determine or
result in joint conduct of official busi-
ness of the Board. For purposes of this
part, each item on the agenda of a
meeting is considered a meeting or a
portion of a meeting. To the extent
that the discussions do not result in
the beginning of deliberations or
achieve a consensus on a matter of offi-

cial agency business or effectively pre-
determine official actions, the term
Meeting does not include:

(1) Deliberations to determine wheth-
er a meeting or portions of a meeting
will be open or closed or whether infor-
mation pertaining to closed meetings
will be disclosed;

(2) Calling a meeting at a date earlier
than announced as provided in §1600.5;

(3) Changing the subject matter of a
publicly announced meeting as pro-
vided in §1600.5;

(4) Disposition of Board business by
circulation of materials to individual
Board members;

(5) Staff briefings of Board members;

(6) Informal background discussions
among Board members and staff which
clarify issues and expose varying views;
or

(7) Sessions with individuals from
outside the Bank where Board mem-
bers listen to a presentation and may
elicit additional information.

Open to public observation means the
right of any member of the public to
attend and observe, but not participate
or interfere in any way in an open
meeting of the Board.

§1600.3 Open meetings.

(a) Except as provided for in §1600.6
every portion of every meeting of the
Board shall be open to public observa-
tion. Observation does not include par-
ticipation or disruptive conduct by ob-
servers, and persons engaging in such
conduct will be removed from the
meeting. Documents being considered
at meetings of the Board may be ob-
tained subject to the exemptions set
forth in §1600.8.

(b) Board members shall not jointly
conduct or dispose of official Board
business other than in accordance with
this part.

(c) The Secretary of the Board shall
be responsible for assuring that ample
space, sufficient visibility, and ade-
quate acoustics are provided for public
observation of meetings of the Board.

§1600.4 Scheduling of meetings.

A decision to hold a meeting of the
Board should be made as provided in
the bylaws of the Bank and at least ten
days prior to the scheduled meeting
date in order for the Secretary of the



§1600.5

Bank to give the public notice required
by §1600.5. Special meetings of the
Board may be held on less than ten
days notice if a majority of the Board
determines by a recorded vote that
Bank business requires that the special
meeting be held on less than ten days
notice. After public announcement of a
meeting of the Board under the provi-
sions of §1600.5, the subject matter
thereof, or the determination to open
or close a meeting, or portion thereof,
may only be changed if a majority of
the Directors determines by a recorded
vote that business so requires and that
no earlier announcement of the change
is possible.

§ 16(}0.5 Public announcement of meet-
ings.

(a) Except as otherwise provided in
this section, public announcement of
open meetings and meetings or por-
tions thereof closed under §1600.7 will
be made at least seven days in advance
of each meeting. Except to the extent
that such information is determined to
be exempt from disclosure under
§1600.6, each such public announcement
will state the time, place, and subject
matter of the meeting, whether it is to
be open or closed to the public, and the
name and telephone number of the offi-
cial designated to respond to requests
for information about the meeting.
Each such announcement shall be sub-
mitted for publication in the FEDERAL
REGISTER. Copies of the announcement
shall also be mailed to holders of Class
B and Class C Bank stock.

(b) If a meeting is closed, the Board
may omit from the announcement in-
formation usually included, if and to
the extent that it finds that disclosure
would be likely to have any of the con-
sequences listed in §1600.6.

(c) Where a majority of the Board
members determine by recorded vote
that Bank business requires that a
meeting be called on less than ten days
notice, public announcement shall be
made at the earliest practicable time.
Such announcement will state the
time, place, and the subject matter of
the meeting, whether it is to be open or
closed to the public, and the name and
telephone number of the official des-
ignated to respond to requests for in-
formation about the meeting.
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(d) The time or place of a meeting
may be changed following the public
announcement required by paragraph
(a) of this section only if the Secretary
publicly announces such change at the
earliest practicable time. The subject
matter of a meeting, or the determina-
tion of the Board to open or close a
meeting, or portion of a meeting, to
the public, may be changed following
the public announcement required by
this section only if:

(1) A majority of the Directors deter-
mines by a recorded vote that business
so requires and that no earlier an-
nouncement of the change was pos-
sible; and

(2) The Secretary publicly announces
such change and the vote of each Direc-
tor upon such change at the earliest
practicable time.

(e) The earliest practicable time, as
used in this subsection, means as soon
as possible, which should in few, if any,
instances be later than the commence-
ment of the meeting or portion in ques-
tion.

(f) BEach person interested in attend-
ing an open meeting of the Board
should notify the Assistant Secretary
of the Board at least one business day
prior to the open meeting of their in-
tention to attend the meeting. Any
person who fails to do so may not be
accommodated if there is insufficient
space in the meeting room.

§1600.6 Bases for closing a meeting to
the public.

(a) A portion or portions of a Board
meeting may be closed to the public
and any information pertaining to such
meeting otherwise required by §1600.3
to be disclosed to the public may be
withheld, where the Board determines
that public disclosure of information to
be discussed at such meetings is likely
to:

(1) Disclose matters that are:

(i) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interests of na-
tional defense or foreign policy; and

(ii) In fact properly classified pursu-
ant to such Executive Order.

(2) Relate solely to the internal per-
sonnel rules and practices of the Bank;

(3) Disclose matters specifically ex-
empted from disclosure by statute
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(other than the Freedom of Informa-
tion Act, 5 U.S.C. 552), provided that
such statute:

(1) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue;
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(5) Involve accusing any person of a
crime, or formally censuring any per-
son;

(6) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(7) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of
such records or information would:

(i) Interfere with enforcement pro-
ceedings;

(ii) Deprive a person of a right to a
fair trial or to an impartial adjudica-
tion;

(iii) Constitute an unwarranted inva-
sion of personal privacy;

(iv) Disclose the identity of a con-
fidential source, and, in the case of a
record compiled by a criminal enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(v) Disclose investigative techniques
and procedures; or

(vi) Endanger the life or physical
safety of law enforcement personnel.

(8) Disclose information contained in
or related to examination, operating,
or condition reports prepared by, on be-
half of, or for the use of the Bank or
any other agency responsible for the
regulation or supervision of financial
institutions;

(9) Disclose information the pre-
mature disclosure of which would be
likely to significantly frustrate imple-
mentation of a proposed action of the
Board or of another agency, except

§1600.7

that this shall not apply in any in-
stance where the content or nature of
the proposed action has already been
disclosed to the public or where the
Board is required by law to make such
disclosure on its own initiative prior to
taking final action on such proposal; or

(10) Specifically concern the Board’s
participation in a civil action or pro-
ceeding, an action in a foreign court or
international tribunal, or an arbitra-
tion, or the initiation, conduct, or dis-
position by the Board of a particular
case of formal agency adjudication pur-
suant to the procedures in 5 U.S.C. 554
or otherwise involving a determination
on the record after opportunity for a
hearing.

(b) Any Board meeting or portion
thereof, which may be closed, or any
information which may be withheld
under paragraph (a) of this section, will
not be closed or withheld, respectively,
in any case where the Board finds the
public interest requires otherwise.

§1600.7 Procedures for closing a meet-
ing to the public.

(a) A majority of all Directors may
vote to close a meeting or withhold in-
formation pertaining to that meeting.
A separate vote shall be taken with re-
spect to any action under §1600.6(a). A
majority of the Board may act by tak-
ing a single vote with respect to a se-
ries of meetings, a portion or portions
of which are proposed to be closed to
the public, or with respect to any infor-
mation concerning such series of meet-
ings, so long as each meeting in such
series involves the same particular sub-
ject matter and is scheduled to be held
no more than thirty days after the ini-
tial meeting in such series. The vote of
each Director participating in such
vote shall be recorded and no proxy
shall be allowed.

(b) Whenever any person whose inter-
ests may be directly affected by a por-
tion of the Board’s meeting requests
that the Board close such portion to
the public on the basis of exemptions
in paragraph (a)(5), (a)(6), or (a)(7) of
§1600.6, the Board, upon request of any
one of its members, will vote whether
or not to close such portion of the
meeting. The vote of each Director par-
ticipating in such vote shall be re-
corded and no proxy shall be allowed.
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(c) Before every Board meeting
closed on the basis of one or more of
the exemptions in §1600.6(a), the Legal
Counsel will publicly certify that, in
Counsel’s opinion, the meeting may be
closed to the public and shall state
each relevant exemption.

(d) Within one business day after any
vote taken pursuant to paragraph (a),
(b), or (c) of this section, the Board will
make publicly available a written copy
of the vote, reflecting the vote of each
Board member. Except to the extent
that such information is exempt from
disclosure, if a meeting or portion of a
meeting is to be closed to the public,
the Board will make publicly available
within one business day after the re-
quired vote a full written explanation
of its action, together with a list of all
persons expected to attend the meeting
and their affiliation.

§1600.8 Transcript, recording or min-
utes; availability to the public.

(a) The Secretary of the Board will
maintain the following records for each
Board meeting, or portion thereof
which is closed to the public pursuant
to a vote under §1600.7:

(1) A copy of the Legal Counsel’s cer-
tification required by §1600.7;

(2) A copy of a statement from the
presiding officer which sets forth the
time and place of the closed meeting or
portion thereof and a list of persons
present; and

(3) A complete verbatim transcript or
electronic recording adequate to record
fully the proceedings of each Board
meeting or portion of a meeting, ex-
cept that in the case of a meeting or
portion of a meeting closed to the pub-
lic on the basis of exemptions in para-
graph (a)(8) or (a)(10) of §1600.6, the
Secretary of the Board will maintain
either a transcript, electronic record-
ing, or a complete set of minutes. Such
minutes shall fully and clearly describe
all matters discussed and shall provide
a full and accurate summary of actions
taken and the reasons therefor, includ-
ing a description of each of the views
expressed on any item and the record
of all roll-call vote reflecting the vote
of each member of the question. All
documents considered in connection
with any action will be identified in
such minutes.
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(b) The retention period for the
records required by paragraph (a) of
this section will be for a period of at
least two years after the particular
Board meeting or until one year after
the conclusion of any Board proceeding
with respect to which the meeting or
portion thereof was held, whichever oc-
curs later.

(c) The Secretary of the Board will
make promptly available to the public
the transcript, electronic recording,
transcription of the recording, or min-
utes of the discussion of any item on
the agenda of a Board meeting, except
for such item or items of such discus-
sion as the Board determines to con-
tain information which may be with-
held on the basis of one or more of the
exemptions in §1600.6.

(d) Requests for public inspection of
electronic recording, transcripts or
minutes of Board meetings shall be
made to the Assistant Secretary of the
Board of Directors of the Rural Tele-
phone Bank, room 4051-South Building,
U.S. Department of Agriculture, 14th
Street and Independence Avenue SW.,
Washington, DC 20250. Requests for in-
spection or copies of transcripts shall
specify the date of the meeting, the
name of the agenda and the agenda
item number; this information will ap-
pear in the notice of the meeting.

(e) The transcripts, minutes, or tran-
scriptions of electronic recordings of a
Board meeting will disclose the iden-
tity of each speaker, and will be fur-
nished to any person at the actual cost
of transcription or duplication.

PART 1610—LOAN POLICIES

Sec.

1610.1
1610.2
1610.3
1610.4

General.

Definitions.

Loan authorizations.

Loan applications.

1610.5 Minimum Bank loan.

1610.6 Concurrent Bank and RUS cost-of-
money loans.

1610.7 Acquisition of certain exchange fa-
cilities.

1610.8 Adoption of applicable RUS policy.

1610.9 Class B stock.

1610.10 Determination of interest rate on
Bank loans.

1610.11 Prepayments.

AUTHORITY: 7 U.S.C. 941 et seq.; Pub. L. 103-
354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.).
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SOURCE: 38 FR 17184, June 29, 1973, unless
otherwise noted.

§1610.1 General.

Loans made by the Governor of the
Rural Telephone Bank (the ‘‘Bank’)
will be made in conformance with title
IV of the Rural Electrification Act of
1936 (the ‘“‘Act’’), as amended (7 U.S.C.
941 et seq.), and this part 1610. Loans are
made under section 408(a)(1) of the Act
for purposes of section 201 of the Act.
Loans are also made for purposes of
section 408(a)(2) of the Act. The Bank
will give preference to the use of loan
funds for purposes set forth in section
408(a)(2) of the Act to the extent that it
has completed applications for such
loans.

[38 FR 17184, June 29, 1973, as amended at 58
FR 66252, Dec. 20, 1993]

§1610.2 Definitions.

As used in this part:

Act means the Rural Electrification
Act of 1936, as amended (7 U.S.C. 901 et
seq.).

Appropriated means
priated based on subsidy.

Bank means the Rural Telephone
Bank, an agency and instrumentality
of the United States within the United
States Department of Agriculture.

Borrower means any organization
which has an outstanding telephone
loan made by the Bank or RUS, or
guaranteed by RUS, or which is seek-
ing such financing.

Governor means the Governor of the
Bank.

REA means the Rural Electrification
Administration, formerly an agency of
the United States Department of Agri-
culture and predecessor agency to RUS
with respect to administering certain
electric and telephone loan programs.

RUS means the Rural Utilities Serv-
ice, an agency of the United States De-
partment of Agriculture established
pursuant to Section 232 of the Federal
Crop Insurance Reform and Depart-
ment of Agriculture Reorganization
Act of 1994 (Pub.L. 103-354, 108 Stat.
3178), successor to REA with respect to
administering certain electric and tele-
phone programs. See 7 CFR 1700.1.

RUS cost-of-money-loan means a loan
made under section 305(d)(2) of the Act
bearing an interest rate as determined

funds appro-
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under 7 CFR 1735.31(c). RUS cost-of-
money loans are made concurrently
with Bank loans.

TIER (Times Interest Earned Ratio)
means the ratio of the borrower’s net
income (after taxes) plus interest ex-
pense, all divided by interest expense.
For the purpose of this calculation, all
amounts will be annual figures and in-
terest expense will include only inter-
est on debt with a maturity greater
than one year.

[68 FR 66252, Dec. 20, 1993, as amended at 59
FR 66439, Dec. 27, 1994]

§1610.3 Loan authorizations.

The aggregate amount of loans made
will not exceed the amount authorized
by the Board of Directors (the
“Board’’) of the Bank.

[38 FR 17184, June 29, 1973. Redesignated at 58
FR 66252, Dec. 20, 1993]

§1610.4 Loan applications.

No application for a loan will be con-
sidered for approval by the Bank until
it has been reviewed by RUS and the
Governor has determined, based on
such review, the eligibility of the ap-
plicant for a Bank loan and the amount
thereof. Loan application forms are
available from RUS on request. No fees
or charges are assessed for Bank loans.

[568 FR 66252, Dec. 20, 1993]

§1610.5 Minimum Bank loan.

A Bank loan will not be made unless
the applicant qualifies for a Bank loan
of at least $50,000.

[38 FR 17184, June 29, 1973. Redesignated at 58
FR 66252, Dec. 20, 1993]

§1610.6 Concurrent Bank and RUS
cost-of-money loans.

(a) The Bank makes loans, under sec-
tion 408 of the Act, concurrently with
RUS cost-of-money loans made under
section 305(d)(2) of the Act. To qualify
for concurrent Bank and RUS cost-of-
money loans on or after November 1,
1993, a borrower must meet each of the
following requirements:

(1) The average number of proposed
subscribers per mile of line in the serv-
ice area of the borrower is not more
than 15, or the borrower has a projected
TIER (including the proposed loans) of
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at least 1.0, but not greater than 5.0, as
determined by the feasibility study
prepared in connection with the loans,
see 7T CFR part 1737, subpart H; and

(2) The Administrator of RUS has ap-
proved and the borrower is partici-
pating in a telecommunications mod-
ernization plan for the state, see 7 CFR
part 1751, subpart B.

(b) The loan amounts from each pro-
gram (Bank, including amounts for
class B stock, and RUS cost-of-money)
will be proportionate to the total
amount of funds appropriated for the
fiscal year for Bank loans and RUS
cost-of-money loans. To determine the
Bank portion, the total loan amount
will be multiplied by the ratio of Bank
funds appropriated for the fiscal year
to the sum of RUS cost-of-money and
Bank funds appropriated for the fiscal
year in which the loan is approved. The
same method would be used to cal-
culate the RUS cost-of-money portion
(see 7T CFR 1735.31(b)). If during the fis-
cal year the amount of funds appro-
priated changes, the ratio will be ad-
justed accordingly and applied only to
those loans approved afterwards.

(c) The actual rate of interest on the
Bank loan shall be determined as pro-
vided in §1610.10; the RUS cost-of-
money loan shall bear interest at a
rate equal to the current cost of money
to the Federal Government, on the
date of advance of funds to the bor-
rower, for loans of similar maturity,
but not more than 7 percent per year
(see 7T CFR 1735.31(c)).

(d) Generally, no more than 10 per-
cent of lending authority from appro-
priations in any fiscal year for Bank
and RUS cost-of-money loans may be
loaned to a single borrower. The Bank
will publish by notice in the FEDERAL
REGISTER the dollar limit that may be
loaned to a single borrower in that par-
ticular fiscal year based on approved
Bank and RUS lending authority.

[68 FR 66252, Dec. 20, 1993, as amended at 62
FR 46869, Sept. 5, 1997]

§1610.7 Acquisition
change facilities.

In the interest of making optimum
use of the Bank’s loan funds, a Bank
loan for the acquisition of exchange fa-
cilities under section 408(a)(2) of the
Act (7 U.S.C. 948(a)(2)) will not be rec-

of certain ex-
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ommended by the Governor for ap-
proval by the Secretary of Agriculture
unless the Governor determines that
the acquisition is reasonably necessary
to improve the efficiency, effective-
ness, or financial stability of the bor-
rower’s telephone system, that the lo-
cation and character of the proposed
acquisition are such that the acquisi-
tion is reasonably necessary to accom-
plish such improvement, and that the
amount of the requested loan for such
acquisition is reasonably justified by
the nature and scope of the improve-
ment which the acquisition would ef-
fect.

§1610.8 Adoption of applicable RUS
policy.

The policies embodied in 7 CFR part
1610, in all parts of 7 CFR chapter XVII
except those identified below, will be
utilized by the Governor in carrying
out the Bank’s loan program to the ex-
tent that such policies are consistent
with title IV of the Act (7 U.S.C. 941 et
seq.) and to the extent that policies in
7 CFR chapter XVII are consistent with
7 CFR part 1610. The parts of 7 CFR
chapter XVII applicable solely to the
Electric Program and thus exceptions
to this section are parts 1710 through
1734 inclusive.

[65 FR 39397, Sept. 27, 1990]

§1610.9 Class B stock.

Borrowers receiving loans from the
Bank shall be required to invest in
class B stock at 5 percent of the total
amount of loan funds advanced. Bor-
rowers may purchase class B stock by:

(1) Paying an amount (using their
own general funds) equal to 5 percent
of the amount, exclusive of the amount
for class B stock, of each loan advance,
at the time of such advance; or

(2) Requesting that funds for the pur-
chase of class B stock be included in
the loan. If funds for class B stock are
included in a loan, the funds for class B
stock shall be advanced in an amount
equal to 5 percent of the amount, ex-
clusive of the amount for class B stock,
of each loan fund advance, at the time
of such advance.

[566 FR 26596, June 10, 1991]



Rural Telephone Bank, USDA

§1610.10 Determination
rate on Bank loans.

(a) All loan fund advances made on or
after December 22, 1987 under Bank
loans approved on or after October 1,
1987, shall bear interest at the rate de-
termined as established below, but not
less than b percent per annum.

(b) The interest rate for the period
beginning on the date the advance is
made and ending at the close of the fis-
cal year in which the advance is made
shall be the average yield on the date
of advance on outstanding marketable
obligations of the United States having
a final maturity comparable to the
final maturity of the advance. The in-
terest rate shall be determined to the
nearest 0.01 percent.

(1) For this determination, the Bank
will use yields on actively traded
Treasury issues adjusted to constant
maturities obtained from the Federal
Reserve statistical release (‘‘Treasury
rate’’). In accordance with standard
Treasury procedures, the rate in effect
for any given day is the rate set at the
close of business on the preceding day.
The 30-year Treasury rate will be ap-
plied to all advances with a final matu-
rity of at least 30 years from date of
advance. A straight-line interpolation
between other Treasury rates will be
used to determine the rate applicable
for advances with final maturities of
less than 30 years.

(2) The Bank will notify the borrower
in writing of the interest rate that ap-
plies to each advance.

(c) After the fiscal year in which the
advance is made, the interest rate ap-
plied to the advance will be the sum of
the calculations made in paragraphs (c)
(1) through (5) of this section. This in-
terest rate determination shall be
made by the Governor within 30 days of
the end of each fiscal year and shall be
determined to the nearest 0.01 percent.

(1) The aggregate of all amounts re-
ceived by the Bank during the fiscal
yvear from the issuance of Class A
stock, multiplied by the rate of return
payable by the Bank during the fiscal
year as specified in section 406(c) of the
Act, which product is divided by the
aggregate of the amounts advanced by
the Bank during the fiscal year.

(2) The aggregate of all amounts re-
ceived by the Bank during the fiscal

of interest
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year from the issuance of Class B
stock, multiplied by the rate at which
dividends are payable by the Bank dur-
ing the fiscal year as specified in sec-
tion 406(d) of the Act, which product is
divided by the aggregate of the
amounts advanced by the Bank during
the fiscal year. Section 406(d) provides
that ‘“No dividends shall be payable on
Class B stock.” The ‘“‘amounts received
by the Bank during the fiscal year
from the issuance of Class B stock”
means the amount of cash received
during the fiscal year for the purchase
of Class B stock, plus the amount ad-
vanced to borrowers by the Bank dur-
ing the fiscal year for such purchases,
less any Class B stock that is rescinded
during the fiscal year.

(3) The aggregate of all amounts re-
ceived by the Bank during the fiscal
year from the issuance of Class C
stock, multiplied by the rate at which
dividends are payable by the Bank dur-
ing the fiscal year as specified in sec-
tion 406(e) of the Act, which product is
divided by the aggregate of the
amounts advanced by the Bank during
the fiscal year.

(4) The amounts received by the
Bank during the fiscal year from each
issue of telephone debentures and other
obligations of the Bank, multiplied, re-
spectively, by the rates at which inter-
est is payable by the Bank during the
fiscal year to holders of each issue,
each of which product is divided, re-
spectively, by the aggregate of the
amounts advanced by the Bank during
the fiscal year.

(56) The amount by which the aggre-
gate of the amounts advanced by the
Bank during the fiscal year exceeds the
aggregate of the amount received by
the Bank from the issuance of Class A
stock, Class B stock, Class C stock, and
telephone debentures and other obliga-
tions of the Bank during the fiscal
year, multiplied by the historic cost of
money rate as of the close of the imme-
diately preceding fiscal year, which
product is divided by the aggregate of
the amounts advanced by the Bank
during the fiscal year.

(6) As used in paragraph (c)(5) of this
section, the term ‘historic cost of
money rate as of the close of the imme-
diately preceding fiscal year,”” means
the sums of the results of the following
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calculations: The amounts advanced by
the Bank in each fiscal year during the
period beginning with fiscal year 1974
and ending with the immediately pre-
ceding fiscal year, multiplied, respec-
tively, by the cost of money rate for
the fiscal year (as set forth in Table I
for fiscal years 1974 through 1987, and
as determined by the Governor in para-
graphs (c¢) (1) through (5) of this section
for fiscal years after fiscal year 1987),
with each product then divided by the
aggregate of the amounts advanced by
the Bank from the beginning of fiscal
year 1974 through the end of the fiscal
year just ended.

TABLE |

For advances

made in fiscal year: The cost of money rate shall be:

5.01 percent.
... | 5.85 percent.
... | 5.33 percent.
... | 5.00 percent.
... | 5.87 percent.
... | 5.93 percent.
... | 8.10 percent.
... | 9.46 percent.
... | 8.39 percent.
... | 6.99 percent.
... | 6.55 percent.
... | 5.00 percent.

. | 5.00 percent.
5.00 percent.

In this table, “fiscal year” means the 12-month period end-
ing on September 30 of the designated year.

(d) A borrower with a Bank loan ap-
proved on or after October 1, 1987, and
before December 22, 1987, and with
funds not fully advanced as of Decem-
ber 22, 1987, may until the next advance
under the loan or March 21, 1988, which-
ever is later, elect to have the interest
rate specified in the loan commitment
apply to the unadvanced portion in lieu
of the rate which would otherwise
apply as set forth in §1610.10(a). A bor-
rower making such an election shall
contact, in writing, the applicable Area
Office of RUS. The Governor shall then
adjust the interest rate that applies to
the unadvanced portion of the loan ac-
cordingly.

(e) If the Bank, pursuant to section
407(b) of the Act, issues telephone de-
bentures to refinance outstanding tele-
phone debentures or other obligations,
the Bank shall reduce the interest rate
charged on each advance of Bank loan
funds made during the fiscal year(s) in
which the refinanced debentures or
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other obligations were originally
issued. The reduction shall be for the
period beginning on the issue date of
the refinancing debentures and ending
on the date the advance matures or is
completely prepaid, whichever is ear-
lier. This reduction shall be in addition
to any other interest rate reduction re-
quired by section 408(b)(3) of the Act.
The interest rate shall be reduced by
the amount which fully reflects that
percentage of the funds saved by the
Bank as a result of the refinancing
which is equal to the percentage rep-
resentation of the advance of all ad-
vances made during the fiscal year(s)
involved. In no case, however, shall the
interest rate be reduced to less than 5
percent per annum. The interest rate
reduction for each advance shall be de-
termined as follows:

(1) The funds saved by the Bank as a
result of the refinancing shall be com-
puted.

(2) The advance shall be divided by
the total of all advances made during
the fiscal year(s) involved, and stated
to the nearest .01 percent.

(3) The percentage in paragraph (e)(2)
of this section is multiplied by the
amount in paragraph (e)(1) of this sec-
tion to determine the savings for a par-
ticular advance. The interest rate on
that advance is then reduced to fully
reflect the savings over the remaining
amortization period of the loan from
which the advance was made.

(f) Within 60 days after the issue date
described in paragraph (e) of this sec-
tion, the Governor shall amend the
loan documentation for each advance
described in paragraph (e) of this sec-
tion, as necessary, to reflect any inter-
est rate reduction applicable to the ad-
vance by reason of paragraph (e) of this
section, and shall notify each affected
borrower of the reduction.

(g) Within 5 days of determining the
cost of money rate for a fiscal year, the
Governor shall:

(1) Cause the determination to be
published in the FEDERAL REGISTER in
accordance with section 552 of title 5,
United States Code, and

(2) Furnish a copy of the determina-
tion to the Comptroller General of the
United States.

(h) A borrower should not wait until
the end of the fiscal year to submit a
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requisition for an advance of loan funds
if it wants the advance made in that
fiscal year. Borrower requisitions sub-
mitted late in the fiscal year may not
be processed in that fiscal year because
of workload and other factors.

[563 FR 36783, Sept. 22, 1988; 53 FR 39014, Oct.
4, 1988]

§1610.11 Prepayments.

(a) Bank loans approved before No-
vember 1, 1993, may be prepaid in ac-
cordance with the terms thereof, in-
cluding payment of the premium as
provided therein.
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(b) A borrower may prepay part or all
of a Bank loan made on or after No-
vember 1, 1993, by paying the out-
standing principal and any accrued in-
terest without being required to pay a
prepayment premium.

(c) Borrowers that qualify to issue a
refunding note or notes in accordance
with 7 CFR 1735.43, Payments on loans,
shall not be required to pay a prepay-
ment premium on all payments made
in accordance with the new payment
schedule.

[68 FR 66252, Dec. 20, 1993, as amended at 62
FR 46869, Sept. 5, 1997]
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AUTHORITY: 5 U.S.C. 301, 552; 7 U.S.C. 901 et
seq., 1921 et seq., 6941 et seq.; 7T CFR 2.7.

SOURCE: 63 FR 16085, Apr. 2, 1998, unless
otherwise noted.

Subpart A—General

§1700.1 General.

(a) The Rural Electrification Admin-
istration (REA) was established by Ex-
ecutive Order No. 7037 on May 11, 1935.
Statutory authority was provided by
the Rural Electrification Act of 1936
(RE Act) (7 U.S.C. 901). The RE Act es-
tablished REA as a lending agency
with responsibility for developing a
program for rural electrification.

(b) On October 28, 1949, the RE Act
was amended to authorize REA to
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make loans to improve and extend tele-
phone service in rural areas. The Rural
Telephone Bank (RTB), an agency of
the United States, was established by
amendment to the RE Act, approved
May 7, 1971. The Administrator of RUS
serves as the Bank’s chief executive
with the title of Governor.

(c) The Secretary of Agriculture
(Secretary) established the Rural Utili-
ties Service (RUS) on October 20, 1994,
pursuant to the Department of Agri-
culture Reorganization Act of 1994, (7
U.S.C. 6941 et seq.). RUS was assigned
responsibility for administering elec-
tric and telecommunications loan and
loan guarantee programs previously
administered by REA, including pro-
grams of the Rural Telephone Bank
(RTB), and water and waste loans and
grants previously administered by the
Rural Development Administration,
along with other functions as the Sec-
retary determined appropriate. The
rights, interests, obligations, duties,
and contracts previously vested in REA
were transferred to, and vested in RUS.

§1700.2 Availability of information.

(a) The offices of RUS are located in
the South Building of the United
States Department of Agriculture at
1400 Independence Avenue, SW, Wash-
ington, DC 20250-1500. Hours of oper-
ation are from 8:15 AM to 4:45 PM,
Eastern time on Federal Government
business days.

(b) Information about RUS is avail-
able for public inspection and copying
as required by the Freedom of Informa-
tion Act, 5 U.S.C. 552 et seq. Informa-
tion about availability and costs of
agency publications and other agency
materials is available from the Direc-
tor, Program Development and Regu-
latory Analysis, Rural Utilities Serv-
ice, United States Department of Agri-
culture, Room 5159-S, 1400 Independ-
ence Avenue, SW., STOP 1530, Wash-
ington, DC 20250-1530. Phone 202-720-
9450. FAX 202-720-8435.

(c) RUS issues indexes of publications
in conformance with the Freedom of
Information Act and Department of
Agriculture regulations at 7 CFR part
1. Many RUS documents, including reg-
ulations and delegations of authority
for headquarters and field staff are
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available on the world wide web at
hitp://www.usda.gov/rus.

[63 FR 16085, Apr. 2, 1998, as amended at 71
FR 8435, Feb. 17, 2006]

§1700.3 Requests under the Freedom
of Information Act.

Department of Agriculture proce-
dures for requests for records under the
Freedom of Information Act are found
at 7 CFR part 1. Requests must be in
writing and may be submitted in per-
son or by mail to United States De-
partment of Agriculture, Rural Utili-
ties Service, Room 5159-S, 1400 Inde-
pendence Avenue, SW., STOP 1530,
Washington, DC 20250-1530; or by FAX
to 202-401-1977. As set forth in 7 CFR
1.16, fees may be charged for processing
of requests for records. An appeal of
the agency determination concerning
the request for official records shall be
made in writing to the Administrator,
Rural Utilities Service, United States
Department of Agriculture, Room 5135-
S, 1400 Independence Avenue, SW.,
STOP 1510, Washington, DC 20250-1510.

[71 FR 8435, Feb. 17, 2006]

§1700.4 Public comments on proposed
rules.

RUS requires that all persons sub-
mitting comments to a proposed rule
or other document published by the
agency in the FEDERAL REGISTER, sub-
mit comments as specified in the pub-
lished notice. Copies of comments sub-
mitted are available to the public in
conformance with 7 CFR part 1.

[71 FR 8435, Feb. 17, 2006]
§§1700.5-1700.24 [Reserved]

Subpart B—Agency Organization
and Functions

§1700.25 Office of the Administrator.

The Administrator, who also serves
as Governor of the RTB, is appointed
by the President, with the advice and
consent of the Senate. The Under Sec-
retary, Rural Development delegated
to the Administrator, in 7 CFR part 2,
responsibility for administering the
programs and activities of RUS and
RTB. The Administrator is aided di-
rectly by Deputy Administrators and
by Assistant Administrators for the
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electric program, telecommunications
program, the water and environmental
programs, and program accounting and
regulatory analysis, and by other staff
offices. The work of the agency is car-
ried out as described in this part.

§1700.26 Deputy Administrator.

The Deputy Administrator aids and
assists the Administrator. The Deputy
Administrator provides overall policy
direction to all RUS programs. The
Deputy Administrator reviews agency
policies and, as necessary, implements
changes and participates with the Ad-
ministrator and other officials in plan-
ning and formulating the programs and
activities of the agency, including the
making and servicing of loans and
grants. The Deputy Administrator is
“first assistant’” for purposes of the
Federal Vacancies Reform Act of 1998
(5 U.S.C. 3345-3349d).

[71 FR 8435, Feb. 17, 2006]

§1700.27 Chief of Staff.

The Chief of Staff aids and assists the
Administrator and the Deputy Admin-
istrator. The Chief of Staff advises the
Administrator regarding policy initia-
tives and operational issues and assists
the Administrator and the Deputy Ad-
ministrator in developing and planning
agency program initiatives. The Chief
of Staff is responsible for implementa-
tion of overall policy initiatives and
provides direction to all RUS pro-
grams.

[71 FR 8436, Feb. 17, 2006]

§1700.28 Electric Program.

RUS, through the Electric Program,
makes loans and loan guarantees for
rural electrification and the furnishing
of electric service to persons in rural
areas.

(a) The Assistant Administrator, Elec-
tric Program, directs and coordinates
the rural electrification programs, par-
ticipating with the Administrator, and
others, in planning and formulating
the programs and activities of the
agency, and performs other activities
as the Administrator may prescribe
from time to time.

(b) Primary point of contact with bor-
rowers. Two regional divisions, one for
the Northern Region and one for the
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Southern Region, are the primary
points of contact between RUS and its
electric distribution borrowers. Each
office administers the rural electric
program for its assigned geographical
area through headquarters staff and
general field representatives. The
Power Supply Division is the primary
point of contact between RUS and its
electric power supply borrowers.

(c) Staff office.The Electric Staff Divi-
sion is responsible for engineering as-
pects of RUS’ standards, specifications
and other requirements for design, con-
struction, and technical operation and
maintenance of RUS borrowers’ elec-
tric systems. The Electric Staff Divi-
sion oversees the activities of Tech-
nical Standards Committees “A” and
“B’’, Electric, which determine wheth-
er engineering specifications, drawings,
material and equipment are acceptable
for use in RUS borrowers’ electric sys-
tems. The Office of the Assistant Ad-
ministrator prepares analyses of loan
making activities and the business and
regulatory environment of RUS bor-
rowers and recommends policies and
procedures.

[63 FR 16085, Apr. 2, 1998. Redesignated at 71
FR 8436, Feb. 17, 2006]

§1700.29 Telecommunications Pro-

gram.

RUS and RTB, through the Tele-
communications Program, make loans
and loan guarantees to furnish and im-
prove telecommunications service in
rural areas.

(a) The Assistant Administrator, Tele-
communications Program, directs and co-
ordinates the rural telecommuni-
cations programs, including the dis-
tance learning and telemedicine pro-
gram, and in conjunction with the Ad-
ministrator and Deputy Administrator,
and others, the planning and formu-
lating of programs and activities of the
agency, and performs other activities
as the Administrator may prescribe
from time to time.

(b) Primary point of contact with bor-
rowers.Area offices are the primary
points of contact between RUS and all
telecommunications program bor-
rowers. BEach office administers the
rural telecommunications program for
its assigned geographical area with as-
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sistance of field representatives 1lo-
cated in areas assigned to them.

(c) Staff offices.The Telecommuni-
cations Staff Division is responsible for
engineering aspects of design, con-
struction, and technical operation and
maintenance of rural telecommuni-
cations systems and facilities, includ-
ing the activities of Technical Stand-

ards Committees ‘““A” and ‘“‘B’’, Tele-
communications, which determine
whether engineering specifications,

drawings, material, and equipment are
acceptable for use in RUS financed
telecommunications systems. The Ad-
vanced Telecommunications Services
office prepares analyses of loan making
activities and the business and regu-
latory environment of RUS borrowers
and recommends policies and proce-
dures.

[63 FR 16085, Apr. 2, 1998; 63 FR 18307, Apr. 15,
1998. Redesignated at 71 FR 8436, Feb. 17,
2006]

§1700.30 Water
Programs.

RUS, through the Water and Envi-
ronmental Programs, provides loan and
grant funds for water and waste dis-
posal projects serving the most finan-
cially needy rural communities.

(a) The Assistant Administrator, Water
and Environmental Programs, develops
and institutes plans, procedures, and
policies for the effective, efficient, and
orderly management of Water and En-
vironmental Programs responsibilities;
provides leadership to ensure execution
of policies and procedures by the Water
and Waste Disposal programs and sup-
port functions; and performs other ac-
tivities as the Administrator or Deputy
Administrator may prescribe from
time to time.

(b) Primary point of contact. The State
Rural Development Offices are the pri-
mary points of contact between RUS
and loan and grant recipients.

(¢c) The Engineering and Environmental
Staff is responsible for engineering
staff activities at all stages of Water
and Waste Disposal programs imple-
mentation, including review of prelimi-
nary engineering plans and specifica-
tions, procurement practices, contract
awards, construction monitoring, and
system operation and maintenance.
This staff develops agency engineering

and Environmental
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practices, policies, guidelines, and
technical data relating to the construc-
tion and operation of water and waste
disposal systems, and for implementing
the National Environmental Policy
Act, and other environmental require-
ments as they apply to all agency pro-
grams and activities.

[63 FR 16085, Apr. 2, 1998. Redesignated at 71
FR 8436, Feb. 17, 2006]

§1700.31 Distance Learning and Tele-
medicine Loan and Grant Program.

RUS, through the Telecommuni-
cations Program, makes grants and
loans to furnish and improve telemedi-
cine services and distance learning
services in rural areas.

(a) The Assistant Administrator, Tele-
communications Program, directs and co-
ordinates the distance learning and
telemedicine program.

(b) Primary point of contact with bor-
rowers. The area offices, described in
§1700.28(b) support the distance learn-
ing and telemedicine program. Each of-
fice administers the distance learning
and telemedicine program for its as-
signed geographical area with assist-
ance of field representatives located in
areas assigned to them.

[63 FR 16085, Apr. 2, 1998; 63 FR 18307, Apr. 15,

1998. Redesignated at 71 FR 8436, Feb. 17,
2006]

§1700.32 Program Accounting
Regulatory Analysis.

and

RUS, through Program Accounting
and Regulatory Analysis, monitors and
administers applicable regulations,
RUS policy, and accounting require-
ments. The staffs assist the Assistant
Administrator with respect to manage-
ment, information systems, budgets,
and other such matters.

(a) The Assistant Administrator, Pro-
gram Accounting and Regulatory Anal-
ysis, directs and coordinates program
accounting and financial services with
respect to electric and telecommuni-
cations borrowers and directs and co-
ordinates the regulatory actions of the
agency.

(b) This division monitors borrowers’
accounting operations in order to en-
sure compliance with applicable statu-
tory and regulatory requirements and
with the requirements of the Office of
Management and Budget.
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(c) The two regional branches (the
Northern Region and the Southern Re-
gion) work directly with Dborrowers.
Each regional office has a staff of head-
quarters and field accountants. The
Technical Accounting and Auditing
Staff monitors industry developments,
including the standards of the Finan-
cial Accounting Standards Board, and
recommends Agency policies and pro-
cedures.

(d) Program Development and Regu-
latory Analysis directs and administers
the preparation, clearance, processing,
and distribution of RUS submissions to
the Office of the Federal Register in
the form of proposed and final rules
and notices and RUS bulletins and staff
instructions.

[63 FR 16085, Apr. 2, 1998. Redesignated at 71
FR 8436, Feb. 17, 2006]

§1700.33 Financial Services Staff.

The Financial Services Staff evalu-
ates the financial condition of finan-
cially troubled borrowers in order to
protect the Government’s interests.

[63 FR 16085, Apr. 2, 1998. Redesignated at 71
FR 8436, Feb. 17, 2006]

§1700.34 Assistance to High Energy
Cost Rural Communities.

RUS, through the Electric Program,
makes grants and loans to assist high
energy cost rural communities. The
Assistant Administrator, Electric Pro-
gram, directs and coordinates the as-
sistance to high energy cost rural com-
munities program and serves as the
primary point of contact for appli-
cants, grantees, and borrowers.

[70 FR 5351, Feb. 2, 2005. Redesignated at 71
FR 8436, Feb. 17, 2006]

§§1700.35-1700.49 [Reserved]

Subpart C—Loan and Grant
Approval Authorities

§§1700.50-1700.52 [Reserved]

§1700.53 Persons serving as Acting Ad-
ministrator.

In accordance with procedures estab-
lished in the RUS Continuity of Oper-
ations (COOP) plan, the following offi-
cials, in the order indicated below,
shall act in the office of Rural Utilities
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Service Administrator in case of the
Administrator’s absence, or inability
to act, until the absence or inability
ceases.

(a) The Deputy Administrator is
“first assistant” for purposes of the
Federal Vacancies Reform Act of 1998
(5 U.S.C. §3345-3349d) and shall, in the
absence or disability of the Adminis-
trator, or in the event of a vacancy in
the office of Administrator, serve as
Acting Administrator, subject to the
limitations established by law.

(b) In the event of the absence or dis-
ability of both the Administrator and
the Deputy Administrator, or in the
event of a vacancy in both the office of
the Administrator and the Deputy Ad-
ministrator, the official incumbents of
the following positions shall, in the se-
quence shown, temporarily perform all
of the functions and duties of the Ad-
ministrator, except to the extent that
such functions and duties may not be
delegated by law.

(1) Chief of Staff.

(2) Assistant Administrator, Electric
Program.

(3) Assistant Administrator, Water
and Environmental Programs.

(4) Assistant Administrator,
communications Programs.

(5) Assistant Administrator, Program
Accounting and Regulatory Analysis.

(6) Community Programs Director of
the Rural Development Kentucky
State Office.

(c) Eligibility for succession to the
position of RUS Administrator shall be
limited to officially assigned incum-
bents of positions listed in paragraph
(b) of this section. Only officials spe-
cifically designated in the approved
order of succession are eligible. Per-
sons appointed on acting basis, or on
some other temporary basis, are ineli-
gible by virtue of so serving to serve as
a successor. Therefore the order of suc-
cession would fall to the next des-
ignated official in the approved order
of succession. The eligibility of the in-
cumbent of paragraph (b)(6) of this sec-
tion to serve as a successor is also lim-
ited to periods of national emergency
declared by the President or during the
activation of the RUS COOP plan.

(d) In the event of the absence or dis-
ability of the Administrator, or in the
event that the Administrator’s posi-

Tele-
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tion is vacant, the Deputy Rural Utili-
ties Service Administrator is the only
RUS official authorized to serve as
Acting Administrator. When serving as
Acting Administrator, the Deputy Ad-
ministrator is authorized to perform
all of the functions and duties of the
office of the Administrator, including
those functions and duties that are re-
quired by statute or regulation to be
performed exclusively by the Adminis-
trator. In the event of the absence or
disability of both Administrator and
the Deputy Administrator, or in the
event that both the office of Adminis-
trator and Deputy Administrator are
vacant, the officials in the order of suc-
cession indicated in paragraph (b) of
this section shall perform all the func-
tions and duties of the Administrator
but may not serve as Acting Adminis-
trator.

(e) The Administrator retains the
discretion to depart from the order in
paragraph b for occasions where devi-
ation from automatic succession is de-
sired by the Administrator. Such tem-
porary designations shall be in writing.
Notwithstanding the provisions of this
§1710.53 not contained in this para-
graph (e), the Administrator may dele-
gate full or limited authority to per-
form the functions and duties of the of-
fice of Administrator except to the ex-
tent that such functions and duties
may not be delegated by law.

(f) The Administrator may terminate
the delegations under this section
1700.53, in whole or in part, at any
time. Unless terminated by the Admin-
istrator, written delegations under
paragraph (e) of this section expire in
accordance with their terms. Individ-
uals acting as successors under para-
graph (b) of this section will be re-
lieved of such authority as soon as an
incumbent in a position listed higher
on the order of succession is available,
able, and assumes the functions and
duties of the Administrator, or when
an official with requisite authority des-
ignates a permanent or acting Admin-
istrator.

(g) Individuals exercising authority
under this §1700.53 shall keep a record
of important actions taken and the pe-
riod during which the authority is ex-
ercised.
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(h) The authority to perform func-
tions and duties pursuant to this
§1700.53 can not be redelegated by an
incumbent of a position listed in para-
graph (b) of this section.

[71 FR 8436, Feb. 17, 2006]

§1700.54 Electric Program.

(a) Administrator: The authority to
approve the following loans, loan guar-
antees, and lien accommodations and
subordinations of liens is reserved to
the Administrator:

(1) All discretionary hardship loans.

(2) All loans, loan guarantees, and
lien accommodations and subordina-
tions of liens to finance operating
costs.

(3) All loans, loan guarantees, and
lien accommodations and subordina-
tions of liens of more than $20,000,000
for distribution borrowers or more
than $50,000,000 for power supply bor-
rowers.

(4) All loans, loan guarantees, and
lien accommodations and subordina-
tions of liens for distribution borrowers
that are members of a power supply
borrower that is in default of its obli-
gations to the Government or that is
currently assigned to the Financial
Services Staff, unless otherwise deter-
mined by the Administrator.

(5) All loans, loan guarantees, and
lien accommodations and subordina-
tions of liens that require an Environ-
mental Impact Statement.

(6) Certifications and findings re-
quired by the RE Act or other applica-
ble laws and regulations, the placing
and releasing of conditions precedent
to the advance of funds, and all secu-
rity instruments, loan contracts, and
all other necessary documents relating
to the authorities reserved in this sec-
tion.

(7) Execution of all loan contracts,
security instruments, and all other
documents in connection with loans,
loan guarantees, and lien accommoda-
tions approved by the Administrator.

(b) The Assistant Administrator, Elec-
tric Program, has the authority to ap-
prove the following loans, loan guaran-
tees, and lien accommodations and sub-
ordinations of liens, except for those
approvals reserved to the Adminis-
trator:
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(1) Loans, loan guarantees, and lien
accommodations and subordinations of
liens for distribution borrowers in
amounts not exceeding $20,000,000.

(2) Loans, loan guarantees, and lien
accommodations and subordinations of
liens for power supply borrowers in
amounts not exceeding $50,000,000.

(3) Execution of all loan contracts,
security instruments, and all other
documents in connection with loans,
loan guarantees, and lien accommoda-
tions approved by the Assistant Ad-
ministrator, Electric Program.

(c) Directors, Regional Divisions, have
the authority to approve, for distribu-
tion borrowers:

(1) Loans, loan guarantees, and lien
accommodations and subordinations of
liens in amounts not exceeding
$15,000,000 except for those approvals
reserved to the Administrator.

(2) All certifications and findings re-
quired by the RE Act or other applica-
ble laws and regulations, the imposing
and releasing of conditions precedent
to the advance of loan funds, and all se-
curity instruments, loan contracts, and
all other documents relating to the del-
egations set forth in paragraph (c)(1) of
this section.

(d) Director, Power Supply Division,
has the authority to approve for power
supply borrowers:

(1) Loans, loan guarantees, and lien
accommodations and subordinations of
liens in amounts not exceeding
$30,000,000, except for those approvals
reserved to the Administrator.

(2) All certifications and findings re-
quired by the RE Act or other applica-
ble laws and regulations, the placing
and releasing of conditions precedent
to the advance of funds, and all secu-
rity instruments, loan contracts or all
other documents relating to the dele-
gations set forth in paragraph (d)(1) of
this section.

§1700.55 Telecommunications Pro-
gram.

(a) Administrator: The authority to
approve the following loans, loan guar-
antees, and lien accommodations is re-
served to the Administrator:

(1) All loans, loan guarantees, and
lien accommodations and subordina-
tions of liens to finance operating
costs.
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(2) All loans, loan guarantees, or lien
accommodations and subordinations of
liens of $25,000,000 or more.

(3) Loans and loan guarantees with
acquisition costs of $5,000,000 or more.

(4) Loans and loan guarantees con-
taining funds to refinance outstanding
debt of more than $5,000,000.

(5) All loan contracts, security in-
struments, and all other documents to
be executed in connection with loans
and loan guarantees approved by the
Administrator.

(b) Assistant  Administrator, Tele-
communications Program, has the au-
thority to approve the following loans,
loan guarantees, and lien accommoda-
tions, except for those approvals re-
served to the Administrator:

(1) Loans, loan guarantees, and lien
accommodations and subordinations of
liens not to exceed $25,000,000 except for
those reserved to the Administrator.

(2) Loans and loan guarantees with
acquisition costs where the acquisition
portion of the loan is less than
$5,000,000.

(3) Loans and loan guarantees includ-
ing refinancing amounts that do not
exceed $5,000,000.

(4) Distance learning and telemedi-
cine loans and loan guarantees that do
not exceed $5,000,000.

(6) Loan contracts, security instru-
ments, and other documents to be exe-
cuted in connection with loans and
loan guarantees approved by the As-
sistant Administrator, Telecommuni-
cations Program.

(c) Area Directors have the authority
to approve the following loans, loan
guarantees, and lien accommodations,
except for those approvals reserved to
the Administrator:

(1) Loans, loan guarantees, and lien
accommodations and subordinations of
liens of less than $10,000,000.

(2) Loans and loan guarantees with
acquisition costs of less than $2,000,000.

(3) Loans and loan guarantees includ-
ing refinancing amounts of less than
$2,000,000.

(4) Any modifications in the method
of carrying out loan purposes.

§1700.56 Water
Programs.

and Environmental

The State Rural Development Offices
have the responsibility for making and
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servicing water and waste loans and
grants.

§1700.57 Distance Learning and Tele-
medicine Loan and Grant Program.

(a) Administrator: The authority to
approve the following loans and lien
accommodations is reserved to the Ad-
ministrator:

(1) Grants or loan and grant combina-
tions.

(2) The number selected from each
state for financial assistance for grant
approval and loans or grants approved.

(3) Extension of principal and inter-
est repayments for rural development
purposes.

(4) Loan contracts, security instru-
ments, and all other documents to be
executed in connection with loans and
loan guarantees approved by the Ad-
ministrator.

(b)  Assistant  Administrator, Tele-
communications Program, has the au-
thority to approve the following loans
and lien accommodations and subordi-
nations of liens:

(1) Loans, that do not also include re-
quests for grant funds, except for those
reserved to the Administrator.

(2) Loan contracts, security instru-
ments, and all other documents to be
executed in connection with loans and
loan guarantees approved by the As-
sistant Administrator, Telecommuni-
cations Program.

§1700.58 Assistance to high energy
cost rural communities.

(a) Administrator: The authority to
approve the following is reserved to the
Administrator:

(1) Allocation of appropriated funds
among high energy cost community as-
sistance programs;

(2) Awards of grants and loans to ex-
tremely high energy cost communities;

(3) Awards of grants and loans to the
Denali Commission;

(4) Awards of grants to State entities
for State bulk fuel revolving funds; and

(5) Grant agreements, loan contracts,
security instruments and all other doc-
uments executed in connection with
grants and loans agreements approved
by the Administrator.

(b) The Assistant Administrator, Elec-
tric Program has the authority to make
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any required certifications and to ap-
prove all grant and loan servicing ac-
tions not specifically reserved to the
Administrator.

[70 FR 5351, Feb. 3, 2005]

PART 1703—RURAL DEVELOPMENT

Subpart A-B [Reserved]

Subpart C—Rural Business Incubator
Program [Reserved]

1703.80-1703.99 [Reserved]

Subpart D—Distance Learning and Tele-
medicine Loan and Grant Program—
General

Sec.

1703.100

1703.101

1703.102 Definitions.

1703.103 Applicant eligibility and allocation
of funds.

1703.104 [Reserved]

1703.105 Processing of selected applications.

1703.106 Disbursement of loans and grants.

1703.107 Reporting and oversight require-
ments.

1073.108 Audit requirements.

1703.109 Grant and loan administration.

1703.110 Changes in project objectives or
scope.

1703.111 Grant and loan termination.

1703.112 Expedited telecommunications
loans.

1703.113-1703.119 [Reserved]

Purpose.
Policy.

Subpart E—Distance Learning and
Telemedicine Grant Program

1703.120
1703.121
1703.122

[Reserved]

Approved purposes for grants.

Matching contributions.

1703.123 Nonapproved purposes for grants.

1703.124 Maximum and minimum grant
amounts.

1703.125 Completed application.

1703.126 Criteria for scoring grant applica-
tions.

1703.127 Application selection provisions.

1703.128 Submission of applications.

1703.129 Appeals.

Subpart F—Distance Learning and Tele-
medicine Combination Loan and
Grant Program

1703.130 Use of combination loan and grant.

1703.131 Approved purposes for a combina-
tion loan and grant.

1703.132 Nonapproved purposes for a com-
bination loan and grant.

1703.133 Maximum and minimum amounts.

7 CFR Ch. XVII (1-1-10 Edition)

1703.134
1703.135

Completed application.
Application selection provisions.
1703.136 Submission of applications.
1703.137 Appeals.

1703.138-1703.139 [Reserved]

Subpart G—Distance Learning and
Telemedicine Loan Program

1703.140
1703.141
1703.142
1703.143
1703.144
1703.145
1703.146
1703.147

Use of loan funds.

Approved purposes for loans.
Nonapproved purposes for loans.
Maximum and minimum amounts.
Completed application.
Application selection provisions.
Submission of applications.
Appeals.

Subpart H—Deferments of RUS Loan
Payments for Rural Development Projects

1703.300 Purpose.

1703.301 Policy.

1703.302 Definitions and rules of construc-
tion.

1703.303 Eligibility criteria for deferment of
loan payments.

1703.304 Restrictions on the deferment of
loan payments.

1703.305 Requirements for deferment of loan
payments.

1703.306 Limitation on funds derived from
the deferment of loan payments.

1703.307 TUses of the deferments of loan pay-
ments.

1703.308 Amount of deferment funds avail-
able.

1703.309 Terms of repayment of deferred
loan payments.

1703.310 Environmental considerations.

1703.311 Application procedures for
deferment of loan payments.

1703.312 RUS review requirements.

1703.313 Compliance with other regulations.

AUTHORITY: 7 U.S.C. 901 et seq. and 950aaa et
seq.

SOURCE: 54 FR 6870, Feb. 15, 1989, unless
otherwise noted. Redesignated at 55 FR 39394,
Sept. 27, 1990.

Subpart A—B [Reserved]

Subpart C—Rural Business
Incubator Program [Reserved]

§§1703.80-1703.99 [Reserved]
Subpart D—Distance Learning and

Telemedicine Loan and Grant
Program—General

SOURCE: 64 FR 14357, Mar. 25, 1999, unless
otherwise noted.
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§1703.100 Purpose.

The purpose of the Distance Learning
and Telemedicine (DLT) Loan and
Grant Program is to encourage and im-
prove telemedicine services and dis-
tance learning services in rural areas
through the use of telecommuni-
cations, computer networks, and re-
lated advanced technologies by stu-
dents, teachers, medical professionals,
and rural residents. This subpart de-
scribes the general policies for admin-
istering the DLT program. Subpart E
contains the policies and procedures re-
lated to grants; subpart F contains the
policies and procedures related to a
combination loan and grant; and sub-
part G contains the policies and proce-
dures related to loans.

§1703.101 Policy.

(a) The transmission of information
is vital to the economic development,
education, and health of rural Ameri-
cans. To further this objective, RUS
will provide financial assistance to dis-
tance learning and telemedicine
projects that will improve the access of
people residing in rural areas to edu-
cational, learning, training, and health
care services.

(b) In providing financial assistance,
RUS will give priority to rural areas
that it believes have the greatest need
for distance learning and telemedicine
services. RUS believes that generally
the need is greatest in areas that are
economically challenged, costly to
serve, and experiencing outward migra-
tion. This program is consistent with
the provisions of the Telecommuni-
cations Act of 1996 that designate tele-
communications service discounts for
schools, libraries, and rural health care
centers. RUS will take into consider-
ation the community’s involvement in
the proposed project and the appli-
cant’s ability to leverage grant funds.

(¢) In administering this subpart,
RUS will not favor or mandate the use
of one particular technology over an-
other.

(d) Rural institutions are encouraged
to cooperate with each other, with ap-
plicants, and with end-users to pro-
mote the program being implemented
under this subpart.

(e) RUS staff will make diligent ef-
forts to inform potential applicants in

27

§1703.102

rural areas of the programs being im-
plemented under this subpart.

(f) The Administrator will provide
only loans under this subpart to any
entity that has received a tele-
communications or electric loan under
the Rural Electrification Act of 1936.
Telecommunications and Electric bor-
rowers are encouraged to seek a loan
under this subpart to bolster edu-
cational and health care opportunities
in the rural communities they serve. A
borrower receiving a loan shall:

(1) Make the loan available to enti-
ties that qualify as distance learning
or telemedicine projects satisfying the
requirements of this subpart, under
any terms it so chooses as long as the
terms are no more stringent than the
terms under which it received the fi-
nancial assistance.

(2) Use the loan to acquire, install,
improve, or extend a distance learning
or telemedicine system referred to in
this subpart.

(g) The Administrator will allocate
funds that are appropriated each fiscal
year for the subparts E, F, and G, of
this part respectively. Not more than
30 days before the end of the fiscal
yvear, the Administrator may transfer
any funds not committed to grants in
the combination loan and grant pro-
gram to the grant program.

(h) Financial assistance may be pro-
vided for end user sites. Financial as-
sistance may also be provided for hubs
located in rural or non-rural areas if
they are necessary to provide distance
learning or telemedicine services to
rural residents at end user sites.

(i) The Administrator will publish, at
the end of each fiscal year, a notice in
the FEDERAL REGISTER of all applica-
tions receiving financial assistance
under this subpart. Subject to the pro-
visions of the Freedom of Information
Act, (b U.S.C. 552), applications will be
available for public inspection at the
U.S. Department of Agriculture, 1400
Independence Avenue, SW., Wash-
ington, DC, 20250.

§1703.102 Definitions.

1996 Act means the Federal Agri-
culture Improvement Act of 1996.

Act means the Rural Electrification
Act of 1936 (7 U.S.C. 901 et seq.).
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Administrator means the Adminis-
trator of the Rural Utilities Service, or
designee or successor.

Applicant means an eligible organiza-
tion that applies for financial assist-
ance under this subpart.

Approved purposes means project pur-
poses for which grant, loan, or com-
bination loan and grant financial as-
sistance may be expended.

Champion communily means any com-
munity that submitted a valid applica-
tion to become a USDA Empowerment
Zone/Enterprise Community (EZ/EC)
area, that met the requirements to be
designated an EZ/EC area, but not cho-
sen because their score was not high
enough to be selected.

Combination loan and grant means a
grant in combination with a loan made
under the DLT program.

Completed application means an appli-
cation that includes all those items
specified in §§1703.125, 1703.134, and
1703.144 in form and substance satisfac-
tory to the Administrator.

Computer networks mean computer
hardware and software, terminals, sig-
nal conversion equipment including
both modulators and demodulators, or
related devices, used to communicate
with other computers to process and
exchange data through a telecommuni-
cation network in which signals are
generated, modified, or prepared for
transmission, or received, via tele-
communications terminal equipment
and telecommunications transmission
facilities.

Consortium means a combination or
group of entities formed to undertake
the purposes for which the distance
learning and telemedicine financial as-
sistance is provided. At least one of the
entities in a consortium must meet the
requirements of §1703.103.

Construct means to acquire, con-
struct, extend, improve, or install a fa-
cility or system.

Data terminal equipment means equip-
ment that converts user information
into data signals for transmission, or
reconverts the received data signals
into user information, and is normally
found on the terminal of a circuit and
on the premises of the end user.

Distance learning means a tele-
communications link to an end user
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through the use of eligible equipment
to:

(1) Provide educational programs, in-
struction, or information originating
in one area, whether rural or not, to
students and teachers who are located
in rural areas; or

(2) Connect teachers and students, lo-
cated in one rural area with teachers
and students that are located in a dif-
ferent rural area.

DLT borrower means an entity that
has an outstanding loan under the pro-
visions of the DL'T program.

DLT program means the Distance
Learning and Telemedicine Loan and
Grant Program administered by RUS.

Economic wuseful life as applied to
equipment and facilities financed
under the DLT program means the
number of years resulting from divid-
ing 100 percent by the depreciation rate
(expressed as a percent) based on Inter-
nal Revenue Service depreciation rules
or recognized telecommunications in-
dustry guidelines.

Eligible equipment means computer
hardware and software, audio or video
equipment, computer network compo-
nents, telecommunications terminal
equipment, data terminal equipment,
inside wiring, interactive video equip-
ment, or other facilities that would
further telemedicine services or dis-
tance learning services.

Eligible facilities means land, build-
ings, or building construction needed
to carry out an eligible distance learn-
ing or telemedicine project for loan fi-
nancial assistance only.

Empowerment Zone and Enterprise
Community (EZ/EC) means any commu-
nity whose designation as such by
USDA pursuant to 26 U.S.C. 1391 et seq.,
is in effect at the time RUS agrees to
provide financial assistance.

End user is one or more of the fol-
lowing:

(1) Rural elementary, secondary
schools, and other educational institu-
tions, such as institutions of higher
education, vocational and adult train-
ing and education centers, libraries,
and teacher training centers, and stu-
dents, teachers and instructors using
such rural educational facilities, that
participate in a rural distance learning
telecommunications program through
a project funded under this subpart;
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(2) Rural hospitals, primary care cen-
ters or facilities, such as medical cen-
ters, nursing homes, and clinics, and
physicians and staff using such rural
medical facilities, that participate in a
rural telemedicine program through a
project funded under this subpart; and

(3) Other rural community facilities,
institutions, or entities that receive
distance learning or telemedicine serv-
ices.

End user site means a facility that is
part of a network or telecommuni-
cations system that is utilized by end
users.

Financial assistance means a grant,
combination loan and grant, or loan.

GFR means RUS telecommunications
program General Field Representative.

Grant documents means the grant
agreement, including any amendments
and supplements thereto, between RUS
and the grantee.

Grantee means a recipient of a grant
from RUS to carry out the purposes of
the DLT program.

Guarantee means a guarantee for a
loan provided by a RUS borrower or
other qualified third party.

Hub means a facility that is part of a
network or telecommunications sys-
tem that provides educational or med-
ical services to end user sites.

Instructional programming means edu-
cational material, including computer
software, which would be used for edu-
cational purposes in connection with
eligible equipment but does not include
salaries, benefits, and overhead of med-
ical or educational personnel.

Interactive equipment means equip-
ment used to produce and prepare for
transmission audio and visual signals
from at least two distant locations so
that individuals at such locations can
orally and visually communicate with
each other. Such equipment includes
monitors, other display devices, cam-
eras or other recording devices, audio
pickup devices, and other related
equipment.

Loan means a loan made under the
DLT program bearing interest at a rate
equal to the then current cost-of-
money to the government.

Loan documents mean the loan agree-
ment, note, and security instrument,
including any amendments and supple-
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ments thereto, between RUS and the
DLT borrower.

Local exchange carrier means a com-
mercial, cooperative or mutual-type
association, or public body that is en-
gaged in the provision of telephone ex-
change service or exchange access.

Matching contribution means the ap-
plicant’s contribution for approved
purposes.

National school lunch program (NSLP)
means the federally assisted meal pro-
gram established under the National
School Lunch Act of 1946 (42 U.S.C.
1751).

Project means approved purposes for
which financial assistance has been
provided.

Project service area means the area in
which at least 90 percent of the persons
to be served by the project are likely to
reside.

Recipient means a grantee, borrower,
or both of a DLT program grant, loan
or combination loan and grant.

Rural community facility means a fa-
cility such as a school, library, learn-
ing center, training facility, hospital,
or medical facility that provides edu-
cational or health care benefits pri-
marily to residents of rural areas.

RUS means the Rural Utilities Serv-
ice, an agency of the United States De-
partment of Agriculture, successor to
the Rural Electrification Administra-
tion.

Secretary means the Secretary of Ag-
riculture.

Technical assistance means:

(1) Assistance in learning to manage,
operate, or use equipment or systems;
and

(2) Studies, analyses, designs, re-
ports, manuals, guides, literature, or
other forms of creating, acquiring, or
disseminating information.

Telecommunications carrier means any
provider of telecommunications serv-
ices.

Telecommunications or electric borrower
means an entity that has outstanding
RUS or Rural Telephone Bank electric
or telecommunications loans or loan
guarantees under the provisions of the
Act.

Telecommunications systems plan
means the plan submitted by an appli-
cant in accordance with §1703.125 for
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grants, §1703.134 for a combination loan
and grant, or §1703.144 for loans.

Telecommunications terminal equipment
means the assembly of telecommuni-
cations equipment at the end of a cir-
cuit or path of a signal, including but
not limited to facilities that receive or
transmit over the air broadcast, sat-
ellite, and microwave, normally lo-
cated on the premises of the end user,
that interfaces with telecommuni-
cations transmission facilities, and
that is used to modify, convert, encode,
or otherwise prepare signals to be
transmitted via such telecommuni-
cations facilities, or that is used to
modify, reconvert, or carry signals re-
ceived from such facilities, the purpose
of which is to accomplish the goal for
which the circuit or signal was estab-
lished.

Telecommunications transmission facili-
ties means facilities that transmit, re-
ceive, or carry voice, video, or data be-
tween the telecommunications ter-
minal equipment at each end of the
telecommunications circuit or path.
Such facilities include microwave an-
tennae, relay stations and towers,
other telecommunications antennae,
fiber-optic cables and repeaters, co-
axial cables, communication satellite
ground station complexes, copper cable
electronic equipment associated with
telecommunications transmissions,
and similar items.

Telemedicine means a telecommuni-
cations link to an end user through the
use of eligible equipment which elec-
tronically links medical professionals
at separate sites in order to exchange
health care information in audio,
video, graphic, or other format for the
purpose of providing improved health
care services primarily to residents of
rural areas.

[64 FR 14357, Mar. 25, 1999, as amended at 67
FR 3040, Mar. 11, 2002]

§1703.103 Applicant eligibility and al-
location of funds.

(a) To be eligible to receive a grant,
loan and grant combination, or loan
under this subpart:

(1) The applicant must be legally or-
ganized as an incorporated organiza-
tion or partnership, an Indian tribe or
tribal organization, as defined in 25
U.S.C. 450b (b) and (c), a state or local
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unit of government, a consortium, as
defined in §1703.102, or other legal enti-
ty, including a private corporation or-
ganized on a for profit or not-for profit
basis. Each applicant must provide
written evidence of its legal capacity
to contract with RUS to obtain the
grant, loan and grant combination, or
the loan, and comply with all applica-
ble requirements. If a consortium lacks
the legal capacity to contract, each in-
dividual entity must contract with
RUS in its own behalf.

(2) The applicant proposes to utilize
the financing to:

(i) Operate a rural community facil-
ity; or

(ii) Deliver distance learning or tele-
medicine services to entities that oper-
ate a rural community facility or to
residents of rural areas at rates cal-
culated to ensure that the benefit of
the financial assistance is passed
through to such entities or to residents
of rural areas.

(b) Electric or telecommunications
borrowers are not eligible for grants.

[64 FR 14357, Mar. 25, 1999, as amended at 67
FR 3040, Mar. 11, 2002]

§1703.104 [Reserved]

§1703.105 Processing of selected appli-
cations.

(a) During the period between the
submission of an application and the
execution of documents, the applicant
must inform RUS if the project is no
longer viable or the applicant no longer
is requesting financial assistance for
the project. When the applicant so in-
forms RUS, the selection will be re-
scinded or the application withdrawn
and written notice to that effect sent
to the applicant.

(b) If an application has been selected
and the scope of the project changes
substantially, the applicant may be re-
quired to submit a new application to
RUS for review and consideration de-
pending on the degree of change. A new
application will be subject to review in
accordance with this subpart. The fi-
nancial assistance may not be trans-
ferred by the applicant for use for an-
other project.

(c) If State or local governments
raise objections to a proposed project
under the intergovernmental review
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process that are not resolved within 90
days of the Administrator’s selection
of the application, the Administrator
will rescind the selection and written
notice to that effect will be sent to the
applicant. The Administrator, in his
sole discretion may extend the 90 day
period if it appears resolution is immi-
nent.

(d) RUS may request additional in-
formation to complete the appropriate
documents covering financial assist-
ance.

(e) Financial assistance documents. (1)
The documents will include a grant
agreement for grants; loan documents,
including third party guarantees, notes
and security instruments for loans; or
any other legal documents the Admin-
istrator deems appropriate, including
suggested forms of certifications and
legal opinions.

(2) The grant agreement and the loan
documents will include, among other
things, conditions on the release or ad-
vance of funds and include at a min-
imum, a project description, approved
purposes, the maximum amount of the
financial assistance, supplemental
funds required for the project, and cer-
tain agreements or commitments the
applicant may have proposed in its ap-
plication. In addition, the loan docu-
ments may contain covenants and con-
ditions the Administrator deems nec-
essary or desirable to provide addi-
tional assurance that loans will be re-
paid and the purposes of the loan will
be accomplished.

(3) The recipient of a loan will be re-
quired to execute a security instru-
ment in form and substance satisfac-
tory to RUS and must, before receiving
any advance of loan funds, provide se-
curity that is adequate, in the opinion
of RUS, to assure repayment, within
the time agreed, of all loans to the bor-
rower under the DLT program. This as-
surance will generally be provided by a
first lien upon all facilities and equip-
ment financed by the loan. RUS may
require additional security as it deems
necessary.

(4) Adequate security may also be
provided by third-party guarantees,
letters of credit, pledges of revenue, or
other forms of security satisfactory to
RUS.

31

§1703.106

(6) The security instrument and
other loan documents required by RUS
in connection with a loan under the
DLT program shall contain such
pledges, covenants, and other provi-
sions as may, in the opinion of RUS, be
required to secure repayment of the
loan.

(6) If the project does not constitute
a complete operating system, the DLT
recipient shall provide evidence, in
form and substance satisfactory to
RUS, demonstrating that the recipient
has sufficient contractual, financing,
or other arrangements to assure that
the project will provide adequate and
efficient service.

(f) Prior to the execution of a grant
and loan document, RUS reserves the
right to require any changes in the
project or legal documents covering
the project to protect the integrity of
the DLT program and the interests of
the government.

(g) If the applicant fails to submit,
within 120 calendar days from the date
of RUS’ selection of an application, all
of the information that RUS deter-
mines to be necessary to prepare legal
documents and satisfy other require-
ments of this subpart, RUS may re-
scind the selection of the application.

[64 FR 14357, Mar. 25, 1999; 64 FR 25422, May
12, 1999]

§1703.106 Disbursement of loans and
grants.

(a) For financial assistance of $100,000
or greater, prior to the disbursement of
a grant and a loan, the recipient, if it
is not a unit of government, will pro-
vide evidence of fidelity bond coverage
as required by 7 CFR part 3019.

(b) Grants and loans will be disbursed
to recipients on a reimbursement basis,
or with unpaid invoices for the eligible
purposes contained in this subpart, by
the following process:

(1) An SF 270, “Request for Advance
or Reimbursement,” will be completed
by the recipient and submitted to RUS
not more frequently than once a
month;

(2) RUS will review the SF 270 for ac-
curacy when received and will schedule
payment if the form is satisfactory.
Payment will ordinarily be made with-
in 30 days; and
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(3) For financial assistance approved
during and subsequent to FY 1999,
funds will be advanced in accordance
with 7 CFR 1744.69.

(c) The recipient’s share in the cost
of the project must be disbursed in ad-
vance of the loan and grant, or if the
recipient agrees, on a pro rata distribu-
tion basis with financial assistance
during the disbursement period. Recipi-
ents will not be permitted to provide
their contributions at the end of the
project.

(d) A combination loan and grant will
be disbursed on a pro rata basis based
on the respective amounts of financial
assistance provided.

§1703.107 Reporting and oversight re-
quirements.

(a) A project performance activity re-
port will be required of all recipients
on an annual basis until the project is
complete and the funds are expended
by the applicant.

(b) A final project performance re-
port must be provided by the recipient.
It must provide an evaluation of the
success of the project in meeting the
objectives of the program. The final re-
port may serve as the last annual re-
port.

(c) RUS will monitor recipients, as it
determines necessary, to assure that
projects are completed in accordance
with the approved scope of work and
that the financial assistance is ex-
pended for approved purposes.

(d) Recipients shall diligently mon-
itor performance to ensure that time
schedules are being met, projected
work by time periods is being accom-
plished, and other performance objec-
tives are being achieved. Recipients are
to submit an original and one copy of
all project performance reports, includ-
ing, but not limited to, the following:

(1) A comparison of actual accom-
plishments to the objectives estab-
lished for that period;

(2) A description of any problems,
delays, or adverse conditions which
have occurred, or are anticipated, and
which may affect the attainment of
overall project objectives, prevent the
meeting of time schedules or objec-
tives, or preclude the attainment of
particular project work elements dur-
ing established time periods. This dis-
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closure shall be accompanied by a
statement of the action taken or
planned to resolve the situation; and
(3) Objectives and timetable estab-
lished for the next reporting period.

§1703.108 Audit requirements.

A recipient of financial assistance
shall provide RUS with an audit for
each year, beginning with the year in
which a portion of the financial assist-
ance is expended, in accordance with
the following:

(a) If the recipient is a for-profit en-
tity, a Telecommunications or Electric
borrower, or any other entity not cov-
ered by the following paragraph, the
recipient shall provide an independent
audit report in accordance with 7 CFR
part 1773, ‘‘Policy on Audits of RUS
Borrowers.”

(b) If the recipient is a State or local
government, or non-profit organiza-
tion, the recipient shall provide an
audit in accordance with 7 CFR part
30562, ‘‘Audits of States, Local Govern-
ments, and Non-Profit Organizations.”

[64 FR 14357, Mar. 25, 1999; 64 FR 25422, May
12, 1999]

§1703.109 Grant and loan administra-
tion.

RUS will conduct reviews as nec-
essary to determine whether the finan-
cial assistance was expended for ap-
proved purposes. The recipient is re-
sponsible for ensuring that the project
complies with all applicable regula-
tions, and that the grants and loans are
expended only for approved purposes.
The recipient is responsible for ensur-
ing that disbursements and expendi-
tures of funds are properly supported
by invoices, contracts, bills of sale,
canceled checks, or other appropriate
forms of evidence, and that such sup-
porting material is provided to RUS,
upon request, and is otherwise made
available, at the recipient’s premises,
for review by the RUS representatives,
the recipient’s certified public account-
ant, the Office of Inspector General, U.
S. Department of Agriculture, the Gen-
eral Accounting Office, and any other
official conducting an audit of the re-
cipient’s financial statements or
records, and program performance for
the grants and loans made under this
subpart. The recipient shall permit
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RUS to inspect and copy any records
and documents that pertain to the
project.

§1703.110 Changes in project objec-
tives or scope.

The recipient shall obtain prior writ-
ten approval by RUS for any material
change to the scope or objectives of the
project, including any changes to the
scope of work or the budget submitted
to RUS. Any material change shall be
contained in a revised scope of work
plan to be prepared by the recipient,
submitted to, and approved by RUS in
writing.

§1703.111 Grant and loan termination.

(a) The financial assistance may be
terminated when RUS and the recipi-
ent agree upon the conditions of the
termination, the effective date of the
termination, and, in the case of a par-
tial termination of the financial assist-
ance, any unadvanced portion of the fi-
nancial assistance to be terminated
and any advanced portion of the finan-
cial assistance to be returned.

(b) The recipient may terminate the
financial assistance by written notifi-
cation to RUS, providing the reasons
for such termination, the effective
date, and, in the case of a partial ter-
mination, the portion of the financial
assistance to be terminated. In the
case of a partial termination, if RUS
believes that the remaining portion of
the financial assistance will not ac-
complish the approved purposes, then,
RUS may terminate the financial as-
sistance in its entirety, pursuant to
the provisions of paragraph (a) of this
section.

§1703.112 Expedited
cations loans

telecommuni-

RUS will expedite consideration and
determination of an application sub-
mitted by an RUS telecommunications
borrower for a loan under the Act or an
advance of such loan funds to be used
in conjunction with financial assist-
ance under subparts E, F, or G of this
part. See 7 CFR part 1737 for loans and
7 CFR part 1744 for advances under this
section.
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§§1703.113-1703.119 [Reserved]

Subpart E—Distance Learning and
Telemedicine Grant Program

SOURCE: 64 FR 14360, Mar. 25, 1999, unless
otherwise noted.

§1703.120 [Reserved]

§1703.121
grants.

Approved purposes for

For distance learning and telemedi-
cine projects, grants shall finance only
the costs for approved purposes. Grants
shall be expended only for the costs as-
sociated with the initial capital assets
associated with the project. The fol-
lowing are approved grant purposes:

(a) Acquiring, by lease or purchase,

eligible equipment as defined in
§1703.102;

(b) Acquiring instructional program-
ming; and

(c) Providing technical assistance
and instruction for wusing eligible
equipment, including any related soft-
ware; developing instructional pro-
gramming; providing engineering or
environmental studies relating to the
establishment or expansion of the
phase of the project that is being fi-
nanced with the grant (this purpose
shall not exceed 10 percent of the
grant).

[64 FR 14357, Mar. 25, 1999, as amended at 67
FR 3040, Mar. 11, 2002]

§1703.122 Matching contributions.

(a) The grant applicant’s minimum
matching contribution must equal 15
percent of the grant amount requested
and shall be used for approved purposes
for grants listed in §1703.121. Matching
contributions generally must be in the
form of cash. However, in-kind con-
tributions solely for the purposes listed
in §1703.121 may be substituted for
cash.

(b) In-kind items listed in §1703.121
must be non-depreciated or new assets
with established monetary values.
Manufacturers’ or service providers’
discounts are not considered in-kind
matching.

(c) Costs incurred by the applicant,
or others on behalf of the applicant, for
facilities or equipment installed, or
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other services rendered prior to sub-
mission of a completed application,
shall not be considered as an eligible
in-kind matching contribution.

(d) Costs incurred for non-approved
purposes for grant outlined in §1703.123
shall not be used as an in-kind match-
ing contribution.

(e) Any financial assistance from
Federal sources will not be considered
as matching contributions under this
subpart unless there is a Federal statu-
tory exception specifically authorizing
the Federal financial assistance to be
considered as a matching contribution.

[64 FR 14357, Mar. 25, 1999, as amended at 67
FR 3040, Mar. 11, 2002]

§1703.123
grants.

(a) A grant made under this subpart
will not be provided or used:

(1) To cover the costs of acquiring,
installing or constructing tele-
communications transmission facili-
ties;

(2) To pay for medical equipment not
having telemedicine as its essential
function;

(3) To pay salaries, wages, or em-
ployee benefits to medical or edu-
cational personnel;

(4) To pay for the salaries or adminis-
trative expenses of the applicant or the
project;

(5) To purchase equipment that will
be owned by the local exchange carrier
or another telecommunications service
provider unless that service provider is
the applicant.

(6) To duplicate facilities providing
distance learning or telemedicine serv-
ices in place or to reimburse the appli-
cant or others for costs incurred prior
to RUS’ receipt of the completed appli-
cation;

(7) To pay costs of preparing the ap-
plication package for financial assist-
ance under this program;

(8) For projects whose sole objective
is to provide links between teachers
and students or between medical pro-
fessionals who are located at the same
facility;

(9) For site development and the de-
struction or alteration of buildings;

(10) For the purchase of land, build-
ings, or building construction;

Nonapproved purposes for
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(11) For projects located in areas cov-
ered by the Coastal Barrier Resources
Act (16 U.S.C. 3501 et seq.);

(12) For any purpose that the Admin-
istrator has not specifically approved;

(13) Except for leases provided for in
§1703.121, to pay the cost of recurring
or operating expenses for the project;
or

(14) For any other purposes not spe-
cifically contained in §1703.121.

(b) Except as otherwise provided in
§1703.112, grants shall not be used to fi-
nance a project, in part, when the suc-
cess of the project is dependent upon
the receipt of additional financial as-
sistance under this subpart or is de-
pendent upon the receipt of other fi-
nancial assistance that is not assured.

[64 FR 14360, Mar. 25, 1999; 64 FR 25422, May
12, 1999, as amended at 64 FR 25423, May 12,
1999; 67 FR 3040, Mar. 11, 2002]

§1703.124 Maximum
grant amounts.

and minimum

Applications for grants under this
subpart will be subject to limitations
on the proposed amount of grant funds.
The Administrator will establish the
maximum amount of a grant to be
made available to an individual recipi-
ent for each fiscal year under this sub-
part by publishing notice of the max-
imum amount in the FEDERAL REG-
ISTER not sooner than 45 days before
the period for accepting applications
begins. The minimum amount of a
grant is $50,000.

§1703.125 Completed application.

The following items are required to
be submitted to RUS in support of an
application for grant funds:

(a) An application for Federal Assist-
ance. A completed Standard Form 424.

(b) An executive summary of the
project. The applicant must provide
RUS with a general project overview
that addresses the following 8 cat-
egories:

(1) A description of why the project is
needed;

(2) An explanation of how the appli-
cant will address the need cited in
paragraph (b)(1) of this section, why
the applicant requires financial assist-
ance, the types of educational or med-
ical services to be offered by the
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project, and the benefits to rural resi-
dents;

(3) A description of the applicant,
documenting eligibility in accordance
with §1703.103;

(4) An explanation of the total
project cost including a breakdown of
the grant required and the source of
matching contribution and other finan-
cial assistance for the remainder of the
project;

(5) A statement specifying whether
the project is either a distance learning
or telemedicine facility as defined in
§1703.102. If the project provides both
distance learning and telemedicine
services, the applicant must identify
the predominant use of the system;

(6) A general overview of the tele-
communications system to be devel-
oped, including the types of equipment,
technologies, and facilities used;

(7) A description of the participating
hubs and end user sites and the number
of rural residents that will be served by
the project at each end user site; and

(8) A certification by the applicant
that facilities constructed with grants
do not duplicate adequate established
telemedicine or distance learning serv-
ices.

(9) A listing of the location of each
end user site (city, town, village, bor-
ough, or rural areas) plus the State.

(c) Scoring criteria documentation.
Each grant applicant must address and
provide documentation on how it meets
each of the scoring criteria contained
in §1703.126.

(d) A scope of work. The scope of work
must include, at a minimum:

(1) The specific activities to be per-
formed under the project;

(2) Who will carry out the activities;

(3) The time-frames for accom-
plishing the project objectives and ac-
tivities; and

(4) A budget for all capital expendi-
tures reflecting the line item costs for
approved purposes for both the grant
funds and other sources of funds for the
project. Separately, the budget must
specify any line item costs that are
nonapproved purposes for grants as
contained in §1703.123.

(e) Financial information and sustain-
ability. The applicant must provide a
narrative description demonstrating:
feasibility of the project, including
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having sufficient resources and exper-
tise necessary to undertake and com-
plete the project; and, how the project
will be sustained following completion
of the project.

(f) A statement of experience. The ap-
plicant must provide a written nar-
rative (not exceeding three single
spaced pages) describing its dem-
onstrated capability and experience, if
any, in operating an educational or
health care endeavor and any project
similar to the project. Experience in a
similar project is desirable but not re-
quired.

(g) Funding commitment from other
sources. The applicant must provide
evidence, in form and substance satis-
factory to RUS, that funding agree-
ments have been obtained to ensure
completion of the project. These agree-
ments shall be sufficient to ensure:

(1) Payment of all proposed expendi-
tures for the project;

(2) All required matching contribu-
tion in 1703.120;

(3) any additional matching funding
provided in accordance with
§1703.126(b)(4); and

(4) Any other funds necessary to com-
plete the project.

(h) A telecommunications system plan.
A telecommunications system plan
consisting of the following:

(1) The capabilities of the tele-
communications terminal equipment,
including a description of the specific
equipment which will be used to de-
liver the proposed service. The appli-
cant must document discussions with
various technical sources which could
include consultants, engineers, product
vendors, or internal technical experts,
provide detailed cost estimates for op-
erating and maintaining the end user
equipment and provide evidence that
alternative equipment and tech-
nologies were evaluated.

(2) A listing of the proposed tele-
communications terminal equipment,
telecommunications transmission fa-
cilities, data terminal equipment,
interactive video equipment, computer
hardware and software systems, and
components that process data for
transmission via telecommunications,
computer network components, com-
munication satellite ground station
equipment, or any other elements of
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the telecommunications system de-
signed to further the purposes of this
subpart, that the applicant intends to
build or fund using RUS financial as-
sistance.

(3) A description of the consultations
with the appropriate telecommuni-
cations carriers (including other inter-
exchange carriers, cable television op-
erators, enhanced service providers,
providers of satellite services and tele-
communications equipment manufac-
turers and distributors) and the antici-
pated role of such providers in the pro-
posed telecommunications system.

(1) Compliance with other Federal stat-
utes. The applicant must provide evi-
dence of compliance with other Federal
statutes and regulations including, but
not limited to the following:

(1) E.O. 11246, Equal Employment Op-
portunity, as amended by E.O. 11375
and as supplemented by regulations
contained in 41 CFR part 60;

(2) Architectural barriers;

(3) Flood hazard area precautions;

(4) Assistance and Real Property Ac-
quisition Policies Act of 1970;

(5) Drug-Free Workplace Act of 1998
(41 U.S.C. 701);

(6) E.O.s 125649 and 12689, Debarment
and Suspension;

(7) Byrd Anti-Lobbying Amendment
(31 U.S.C. 1352).

() Environmental impact and historic
preservation. (1) The applicant must
provide details of the project’s impact
on the environment and historic pres-
ervation. Grants made under this part
are subject to part 1794 of this chapter
which contains RUS’ policies and pro-
cedures for implementing a variety of
Federal statutes, regulations, and exec-
utive orders generally pertaining to
the protection of the quality of the
human environment that are listed in 7
CFR 1794.1. The application shall con-
tain a separate section entitled ‘“‘Envi-
ronmental Impact of the Project.”

(2) The applicant may use the ‘‘Envi-
ronmental Questionnaire,” available
from RUS, to assist in complying with
the requirements of this section.

(k) Evidence of legal authority and ex-
istence. The applicant must provide evi-
dence of its legal existence and author-
ity to enter into a grant agreement
with RUS and perform the activities
proposed under the grant application.
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(1) Federal debt certification. The ap-
plicant must provide a certification
that it is not delinquent on any obliga-
tion owed to the government (7 CFR
parts 3016 and 3019).

(m) Consultation with USDA State Di-
rector, Rural Development. The applicant
must provide evidence that it has con-
sulted with the USDA State Director,
Rural Development, concerning the
availability of other sources of funding
available at the State or local level.

(n) State strategic plan conformity. The
applicant must provide evidence from
the USDA State Director, Rural Devel-
opment, that the application conforms
with the State strategic plan as pre-
pared under section 381D of the Con-
solidated Farm and Rural Development
Act (7 U.S.C. 1921 et seq.). The applicant
should indicate if such a plan does not
exist.

(0) Supplemental information. The ap-
plicant should provide any additional
information it considers relevant to
the project and likely to be helpful in
determining the extent to which the
project would further the purposes of
the 1996 Act.

(p) Additional information required by
RUS. The applicant must provide any
additional information RUS may con-
sider relevant to the application and
necessary to adequately evaluate the
application. RUS may request modi-
fications or changes, including changes
in the amount of financial assistance
requested, in any proposal described in
an application submitted under this
subpart.

[64 FR 14360, Mar. 25, 1999, as amended at 64
FR 25423, May 12, 1999; 67 FR 3040, Mar. 11,
2002]

§1703.126 Criteria for scoring grant
applications.

(a) Criteria. The criteria in this sec-
tion will be used by RUS to score appli-
cations that have been determined to
be in compliance with the require-
ments of this subpart. Applications for
grants must meet the rurality require-
ments in paragraph (b)(2)(iv) of this
section and address each of the fol-
lowing scoring criteria:

(1) The need for services and benefits
derived from services (up to 55 points);

(2) The comparative rurality of the
project service area (up to 45 points);
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(3) The economic need of the appli-
cant’s service area as estimated by the
NSLP or other supplemental objective
criteria (up to 35 points);

(4) The ability of the applicant to le-
verage resources (up to 35 points);

(5) Innovativeness of the project (up
to 15 points);

(6) The cost effectiveness of the sys-
tem (up to 35 points);

(7) Project participation in EZ/ECs
(Empowerment Zone and Enterprise
Communities) and Champion Commu-
nities (up to 15 points).

(b) Scoring criteria:

(1) The need for services and benefits
derived from services—Up to 55 Points. (i)
This criterion will be used by RUS to
score applications based on the docu-
mentation in support of the need for
services, benefits derived from the
services proposed by the project, and
local community involvement in plan-
ning, implementing, and financial as-
sistance of the project. Applicants may
receive up to 45 points for documenting
the need for services and benefits de-
rived from service as explained in this
section. Applicants with an average
NSLP percentage less than 50 percent
as determined in paragraph (b)(3) of
this section may receive up to an addi-
tional 10 points based on information
submitted that evidences the economic
need of the project’s service area. This
determination will be made by RUS
based on information submitted by the
applicant under paragraph (b)(1) of this
section.

(ii) RUS will consider the extent of
the applicant’s documentation explain-
ing the economic, education, or health
care challenges facing the community;
the applicant’s proposed plan to ad-
dress these challenges; how the grant
can help; and why the applicant cannot
complete the project without a grant.
RUS will also consider the extent to
which the applicant provides evidence
that economic, education, or health
care challenges could not be addressed
without employing advanced tech-
nology. The Administrator will also
consider any support by recognized ex-
perts in the related educational or
health care field, any documentation
substantiating the educational or
health care underserved nature of the
applicant’s proposed service area, and
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any justification for specific edu-
cational or medical services which are
needed and will provide direct benefits
to rural residents.

(A) Some examples of benefits to be
provided by the project include, but are
not limited to:

(I) Improved educational opportuni-
ties for a specified number of students;

(2) Travel time and money saved by
telemedicine diagnoses;

(3) Number of doctors retained in
rural areas;

(4) Number of additional students
electing to attend higher education in-
stitutions;

() Lives saved due to prompt med-
ical diagnoses and treatment;

(6) New education courses offered, in-
cluding college level courses;

(7) Expanded use of educational fa-
cilities such as night training;

(8) Number of patients receiving tele-
medicine diagnoses;

(9) Provision of training, information
resources, library assets, adult edu-
cation, lifetime learning, community
use of technology, jobs, connection to
region, nation, and world.

(B) Other matters that will be consid-
ered by RUS under this criterion in-
clude:

(I) That rural residents, and other
beneficiaries, desire the educational or
medical services to be provided by the
project. A strong indication of need is
the willingness of local end users or in-
stitutions, to the extent possible, to
contribute to the capital costs of estab-
lishing the project. This could include
letters of financial commitment to-
ward the project from Ilocal institu-
tions.

(2) The extent of the project’s plan-
ning, development, and support by
local residents and institutions. This
may include evidence of community in-
volvement, as exemplified in commu-
nity meetings, public forums, and sur-
veys. In addition, applicants should
provide evidence of local residents’ par-
ticipation in the project planning and
development.

(3) The extent to which the applica-
tion addresses the problems of popu-
lation out-migration and how the
project seeks to slow, halt, or prevent
population loss.
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(4) The extent to which the applica-
tion is consistent with the State stra-
tegic plan prepared by the Rural Devel-
opment State Director of the United
States Department of Agriculture.

(2) The comparative rurality of the
project service area—Up to 45 Points.
This criterion will be used to evaluate
the relative rurality of service areas
for various projects. Under this system,
the end user sites and hubs (as defined
in §1703.102) contained within the
project service area are identified and
given a score according to the popu-
lation of the area where the end user
sites are located.

(i) The following definitions are used
in the evaluation of rurality:

(A) Exceptionally Rural Area means
any area of the United States not in-
cluded within the boundaries of any in-
corporated or unincorporated city, vil-
lage, or borough having a population in
excess of 5,000 inhabitants.

(B) Rural Area means any area of the
United States included within the
boundaries of any incorporated or un-
incorporated city, village, or borough
having a population over 5,000 and not
in excess of 10,000 inhabitants.

(C) Mid-Rural Area means any area
of the United States included within
the boundaries of any incorporated or
unincorporated city, village, or bor-
ough having a population over 10,000
and not in excess of 20,000 inhabitants.

(D) Urban Area means any area of
the United States included within the
boundaries of any incorporated or un-
incorporated city, village, or borough
having a population in excess of 20,000
inhabitants.

(ii) There are a total of 45 possible
points for this criterion. Each end user
site will receive points based on its lo-
cation in accordance with paragraph
(b)(2)(1) of this section. If a hub is uti-
lized as an end user site, the hub will
be considered as an end user site. The
applicant will receive points as follows:

(A) If the end user site is located in
an Exceptionally Rural Area, it will re-
ceive 45 points.

(B) If the end user site is located in a
Rural Area, it will receive 30 points.

(C) If the end user site is located in a
Mid-Rural Area, it will receive 15
points.
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(D) If the end user site is located in
an Urban Area, it will receive 0 points.

(iii) The total score for this criterion
will be based on the average score for
all the end user sites included in the
project.

(iv) An application must receive a
minimum of 20 points as an average
score for all the end user sites under
this criterion to be eligible for a grant.

(3) The economic need of the applicant’s
service area as estimated by NSLP—Up to
35 points. This criterion will be used to
evaluate the relative financial need of
the applicant, community, and project.
All applicants are required to provide
the applicable percentage of students
eligible to participate in the NSLP for
each area to be served by the end user
site. The appropriate State or local or-
ganization administering the program
must certify the percentages as being
correct. The applicant must provide
RUS with a listing of the location of
each end user site (city, town, village,
borough or rural area plus the State)
discussing how the appropriate NSLP
percentage was determined in accord-
ance with this section. These percent-
ages may be obtained from the State or
local organization that administers the
program and must be certified by that
organization as being correct. For pur-
poses of this subpart, the NSLP per-
centage will reflect the percentage of
eligibility rather than the percentage
of actual participation.

(i) The following guidelines will be
used to determine the applicable NSLP
percent for a particular application:

(A) Public schools or non-profit pri-
vate schools of high school grade or
under will use the actual eligibility
percentage for that particular school.

(B) Schools and institutions of higher
learning ineligible to participate in the
NSLP and non-school end user sites
(medical facilities, libraries, etc.) will
use the eligibility percentage of all
students in the school district where
the end user will be located.

(C) Percentage ratios will be rounded
up to the next highest or rounded down
to the next lowest whole number for
fraction of percentages at or greater
than .5 or less than .5, respectively.

(D) The project NSLP percentage will
be determined by the average of the
NSLP percentages of the end user sites.



Rural Utilities Service, USDA

If end user sites fall within different
percentile categories, the eligibility
percentages associated with each end
user site will be averaged to determine
the percentile category. For purposes
of averaging, if a hub is also utilized as
an end user site, the hub will be consid-
ered as an end user site.

(ii) The applicant will receive points
as follows:

(A) NSLP percentage greater than or
equal to 75 percent—35 points

(B) NSLP percentage greater than or
equal to 50 percent but less than 75 per-
cent—25 points

(C) NSLP percentage greater than or
equal to 25 percent but less than 50 per-
cent—15 points

(D) NSLP percentage less than 25%
percent—0 points

(4) The ability of the applicant to le-
verage financial resources—Up to 35
points. This criterion will be used to
evaluate the ability of the applicant to
provide a matching contribution for
the project using other non-Federal fi-
nancial assistance. Documentation
submitted in support of the application
should reflect any additional financial
support for the project from non-Fed-
eral sources above the applicant’s min-
imum matching contribution of 15 per-
cent as required by §1703.122. The appli-
cant must include evidence, from au-
thorized representatives of the sources,
of a commitment that the funds are
available and will be used for the
project. The applicant will receive
points as follows:

(i) Matching contribution for ap-
proved purposes greater than 15 per-
cent, but less than or equal to 30 per-
cent of the grant requested—o0 points.

(ii) Matching contribution for ap-
proved purposes greater than 30 per-
cent, but less than or equal to 50 per-
cent of the grant requested—15 points.

(iii) Matching contribution for ap-
proved purposes greater than 50 per-
cent, but less than or equal to 75 per-
cent of the grant requested—25 points.

(iv) Matching contribution for ap-
proved purposes greater than 75 per-
cent, but less than or equal to 100 per-
cent of the grant requested—30 points.

(v) Matching contribution for a grant
for approved purposes greater than 100
percent of the grant requested—35
points.
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(5) Innovativeness of the project—Up to
15 points. This criterion will be used to
evaluate the innovativeness of applica-
tion based on documentation that
shows how the project utilizes ad-
vanced telecommunications in a
unique way to address the needs of the
community. Innovativeness should be
addressed in the context of how the
project will deliver distance learning
or telemedicine services more effec-
tively or at a lower cost. The following
issues may be addressed to show how
the project differs from a typical dis-
tance learning and telemedicine net-
work as follows:

(i) The extent to which the project
differs from a technical standpoint;

(ii) The extent to which the project
differs from an educational or medical
programmatic standpoint;

(iii) The extent to which the project
reflects a unique adaptation of tech-
nology based on the special needs or
circumstances of the proposed area to
be served by the project; and

(iv) The potential of the project to
influence or lead changes in how tele-
communications services can be deliv-
ered in other areas.

(6) The cost-effectiveness of the
project—Up to 35 points. This criterion
will be used to evaluate the cost effec-
tiveness of the application based on the
extent that cost-efficiency is consid-
ered in delivering the services in the
project. The following issues should be
addressed under this criterion:

(i) The extent to which the applicant
has considered various technological
options for delivering the services. The
applicant must provide sufficient docu-
mentation reflecting accepted analyt-
ical and financial methodologies to
substantiate its choice of technology
as the most cost-effective option. RUS
will consider the applicant’s docu-
mentation and analysis comparing var-
ious systems and technologies.

(ii) Whether buying or leasing spe-
cific equipment is more cost effective.

(iii) The extent to which the project
will utilize other existing networks at
the regional, statewide, national or
international levels. To the extent pos-
sible, educational and health care net-
works should be designed to utilize the
widest practicable number of other net-
works that expand the capabilities of
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the project, thereby affording rural
residents opportunities that may not
be available at the local level. The
ability to connect to the Internet alone
cannot be used as the sole basis to ful-
fill this criteria.

(iv) The extent to which the facilities
being constructed with financial assist-
ance, particularly financial assistance
under this chapter provided to entities
other than the applicant, will be uti-
lized to extend or enhance the benefits
of the project.

(v) The extent to which the project
utilizes existing telecommunications
transmission facilities that could pro-
vide the transmission path for the
needed services. For projects that do
not utilize existing transmission facili-
ties, RUS will consider documentation
explaining the necessity of this option.
RUS will also consider any agreements
between the applicant and other enti-
ties for sharing transmission facilities
to lower the fixed costs of such facili-
ties.

(T) Project participation in EZ/ECs and
champion communities—(Up to 15 Points).
This criterion will be used by RUS to
score applications based on the number
of end user sites within an EZ/EC and
Champion Community. Ten (10) points
will be assigned if at least one end user
site is located in an EZ/EC. Five (b)
points will be assigned if at least one
end user site is located in a Champion
Community.

[64 FR 14360, Mar. 25, 1999; 64 FR 25422, May
12, 1999, as amended at 67 FR 3040, Mar. 11,
2002; 67 FR 16011, Apr. 4, 2002]

§1703.127 Application selection provi-
sions.

(a) Applications will be selected for
approval based on scores assigned,
availability of funds, and the provi-
sions of this section. RUS will make
determinations regarding the reason-
ableness of all numbers; dollar levels;
rates; the nature and design of the
project; costs; location; and other char-
acteristics of the application and the
project to determine the number of
points assigned to a grant application
for all selection criteria.

(b) Regardless of the number of
points an application receives in ac-
cordance with §1703.126, the Adminis-
trator may, based on a review of the
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applications in accordance with the re-
quirements of this subpart:

(1) Limit the number of applications
selected for projects located in any one
State during a fiscal year;

(2) Limit the number of selected ap-
plications for a particular project;

(3) Select an application receiving
fewer points than another higher scor-
ing application if there are insufficient
funds during a particular funding pe-
riod to select the higher scoring appli-
cation. In this case, however, the Ad-
ministrator will provide the applicant
of the higher scoring application the
opportunity to reduce the amount of
its grant request to the amount of
funds available. If the applicant agrees
to lower its grant request, it must cer-
tify that the purposes of the project
can be met, and the Administrator
must determine the project is finan-
cially feasible at the lower amount in
accordance with §1703.125(e)(1). An ap-
plicant or multiple applicants affected
under this paragraph will have the op-
portunity to be considered for loan fi-
nancing in accordance with subparts F
and G of this part.

(c) RUS will not approve a grant if
RUS determines that:

(1) The applicant’s proposal does not
indicate financial feasibility or is not
sustainable in accordance with the re-
quirements of §1703.125(e)(1);

(2) The applicant’s proposal indicates
technical flaws, which, in the opinion
of RUS, would prevent successful im-
plementation, operation, or sustain-
ability of the project;

(3) Other applications would provide
more benefit to rural America based on
a review of the financial and technical
information submitted in accordance
with §1703.125(e).

(4) Any other aspect of the appli-
cant’s proposal fails to adequately ad-
dress any requirement of this subpart
or contains inadequacies which would,
in the opinion of RUS, undermine the
ability of the project to meet the gen-
eral purpose of this subpart or comply
with policies of the DLT Program con-
tained in §1703.101.

(d) Grant applications will be ranked
by the type of application (health care
or educational) and total points scored.
Grants available for medical and edu-
cational applicants may be allocated
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based on the total number of medical
and educational applications scoring in
the top 50 percent of all applications
received for that fiscal year. Based on
the number and type of applications re-
ceived, applications may be ranked
only in one category based on the pre-
dominant use of the project.

(e) RUS may reduce the amount of
the applicant’s grant based on insuffi-
cient program funding for the fiscal
year in which the project is reviewed.
RUS will discuss its findings infor-
mally with the applicant and make
every effort to reach a mutually ac-
ceptable agreement with the applicant.
Any discussions with the applicant and
agreements made with regard to a re-
duced grant amount will be confirmed
in writing, and these actions shall be
deemed to have met the notification
requirements set forth in paragraph (f)
of this section.

(f) RUS will provide the applicant
with an explanation of any determina-
tions made with regard to paragraphs
(c)(1) through (c)(4) of this section prior
to making final project selections for
the year. The applicant will be pro-
vided 15 days from the date of RUS’ let-
ter to respond, provide clarification, or
make any adjustments or corrections
to the project. If, in the opinion of the
Administrator, the applicant fails to
adequately respond to any determina-
tions or other findings made by the Ad-
ministrator, the project will not be
funded, and the applicant will be noti-
fied of this determination. If the appli-
cant does not agree with this finding
an appeal may be filed in accordance
with §1703.129.

(g) Grantees shall comply with all ap-
plicable provisions of 7 CFR parts 3015,
3016, and 3019.

[64 FR 14360, Mar. 25, 1999; 64 FR 25422, May
12, 1999]

§1703.128 Submission of applications.

(a) Applications for grants shall be
submitted to the RUS, U.S. Depart-
ment of Agriculture, 1400 Independence
Avenue, SW., STOP 1590, Washington,
DC 20250-1590. Applications should be
marked ‘‘Attention: Assistant Admin-
istrator, Telecommunications Pro-
gram’’.

(b) Applications must be submitted
to RUS postmarked not later than the
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application filing deadline established
by the Administrator if the applica-
tions are to be considered during the
period for which the application was
submitted. The deadline for submission
of applications each fiscal year will be
published, and provided through other
notices, by RUS in the FEDERAL REG-
ISTER, at least 30 days before the dead-
line occurs. It is suggested that appli-
cations be submitted prior to the re-
spective deadline to ensure they can be
reviewed and considered complete by
the deadline. RUS will review each ap-
plication for completeness in accord-
ance with §1703.125, and notify the ap-
plicant, within 15 working days of the
receipt of the application, of the re-
sults of this review, citing any infor-
mation that is incomplete. To be con-
sidered for a grant, the applicant must
submit the information to complete
the application within 15 working days
of the date of RUS’ written response. If
the applicant has submitted an applica-
tion prior to the application filing
deadline, the applicant will have 15
working days from RUS’ response or
until the application filing deadline to
submit information, whichever pro-
vides the applicant more time. If the
applicant fails to submit such informa-
tion by the appropriate deadline, the
application will be considered during
the next established application period.

(c) All applicants must submit an
original and two copies of a completed
application. Applicants must also sub-
mit a copy of the application to the
State government point of contact, if
one has been designated for the State,
at the same time it submits an applica-
tion to RUS. All applications must in-
clude the information required by
§1703.125.

§1703.129 Appeals.

All qualifying applications under this
subpart will be scored based on the cri-
teria contained in §1703.126. Awards
will be made by RUS based on the high-
est ranking applications and the
amount of financial assistance avail-
able for grants. All applicants will be
notified in writing of the score each ap-
plication receives, and included in this
notification will be a tentative min-
imum required score to receive finan-
cial assistance. If the score received by
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the applicant could result in the denial
of its application, or if its score, while
apparently sufficient to qualify for fi-
nancial assistance, may be surpassed
by the score awarded to a competing
application after appeal, that applicant
may appeal its numerical scoring. Any
appeal must be based on inaccurate
scoring of the application by RUS and
no new information or data that was
not included in the original application
will be considered. The appeal must be
made, in writing, within 10 days after
the applicant is notified of the scoring
results. Appeals shall be submitted to
the Administrator, RUS, U.S. Depart-
ment of Agriculture, 1400 Independence
Ave., SW., STOP 1590, Washington, DC
202560-1590. Thereafter, the Adminis-
trator will review the original scoring
to determine whether to sustain, re-
verse, or modify the original scoring
determination. Final determinations
will be made after consideration of all
appeals. The Administrator’s deter-
mination will be final. A copy of the
Administrator’s decision will be fur-
nished promptly to the applicant.

Subpart F—Distance Learning and
Telemedicine Combination
Loan and Grant Program

SOURCE: 64 FR 14366, Mar. 25, 1999, unless
otherwise noted.

§1703.130 Use of combination loan and
grant.

(a) A combination loan and grant
may be used by eligible organizations
as defined in §1703.103 for distance
learning and telemedicine projects to
finance 100 percent of the cost of ap-
proved purposes contained in §1703.131
provided that no financial assistance
may exceed the maximum amount for
the year in which the combination loan
and grant is made.

(b) Applicants must meet the min-
imum eligibility requirement for deter-
mining the extent to which the project
serves rural areas as determined in
§1703.126(b)(2) (the applicant must re-
ceive at least 20 points to be eligible to
receive financial assistance under this
subpart).
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§1703.131 Approved purposes for a
combination loan and grant.

The approved purposes for a combina-
tion loan and grant are:

(a) Acquiring, by lease or purchase,
eligible equipment or facilities as de-
fined in §1703.102;

(b) Acquiring instructional program-
ming;

(c) Providing technical assistance
and instruction for wusing eligible
equipment, including any related soft-
ware; developing instructional pro-
gramming; providing engineering or
environmental studies relating to the
establishment or expansion of the
phase of the project that is being fi-
nanced with a combination loan and
grant (this purpose shall not exceed 10
percent of the total requested financial
assistance);

(d) Paying for medical or educational
equipment and facilities that are
shown to be necessary to implement
the project, including vehicles utilizing
distance learning and telemedicine
technology to deliver educational and
health care services. The applicant
must demonstrate that such items are
necessary to meet the purposes under
this subpart and financial assistance
for such equipment and facilities is not
available from other sources at a cost
which would not adversely affect the
economic viability of the project;

(e) Providing links between teachers
and students or medical professionals
who are located at the same facility,
provided that such facility receives or
provides distance learning or telemedi-
cine services as part of a distance

learning or telemedicine network
which meets the purposes of this sub-
part;

(f) Providing for site development
and alteration of buildings in order to
meet the purposes of this subpart. Fi-
nancial assistance for this purpose
must be necessary and incidental to
the total amount of financial assist-
ance requested;

(g) Purchasing of land, buildings, or
building construction determined by
RUS to be necessary and incidental to
the project. The applicant must dem-
onstrate that financial assistance fund-
ing from other sources is not available
at a cost that does not adversely im-
pact the economic viability of the
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project as determined by the Adminis-
trator. Financial assistance for this
purpose must be necessary and inci-
dental to the total amount of financial
assistance requested; and

(h) Acquiring telecommunications
transmission facilities provided that no
telecommunications carrier will install
such facilities under the Act or
through other financial procedures
within a reasonable time period and at
a cost to the applicant that does not
impact the economic viability of the
project, as determined by the Adminis-
trator.

§1703.132 Nonapproved purposes for a
combination loan and grant.

(a) Without limitation, a combina-
tion loan and grant made under this
subpart shall not be expended:

(1) To pay salaries, wages, or em-
ployee benefits to medical or edu-
cational personnel;

(2) To pay for the salaries or adminis-
trative expenses of the applicant or the
project;

(3) To purchase equipment that will
be owned by the local exchange carrier
or another telecommunications service
provider, unless the applicant is the
local exchange carrier or other tele-
communications service provider;

(4) To duplicate facilities providing
distance learning or telemedicine serv-
ices in place or to reimburse the appli-
cant or others for costs incurred prior
to RUS’ receipt of the completed appli-
cation;

(5) For projects located in areas cov-
ered by the Coastal Barrier Resources
Act (16 U.S.C. 3501 et seq.);

(6) For any purpose that the Admin-
istrator has not specifically approved;

(7) Except for leases (see §1703.131), to
pay the cost of recurring or operating
expenses for the project; or,

(8) For any other purposes not spe-
cifically outlined in §1703.131.

(b) Except as otherwise provided in
§1703.112, funds shall not be used to fi-
nance a project, in part, when the suc-
cess of the project is dependent upon
the receipt of additional financial as-
sistance under this subpart or is de-
pendent upon the receipt of other fund-
ing that is not assured.
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§1703.133 Maximum
amounts.

Applications for a combination loan
and grant under this subpart will be
subject to limitations on the proposed
amount of loans and grants. The Ad-
ministrator will establish the max-
imum amount of loans and grants and
the portion of grant funds as a percent-
age of total assistance for each project
to be made available to an individual
recipient for each fiscal year under this
subpart, by publishing notice of the
maximum amount in the FEDERAL
REGISTER before the beginning of the
fiscal year to carry out this subpart.
The minimum amount of a combina-
tion loan and grant is $50,000.

§1703.134 Completed application.

The following items are required to
be submitted to RUS in support of an
application for a combination loan and
grant:

(a) An application for federal assist-
ance: A completed Standard Form 424.

(b) An executive summary of the
project: The applicant must provide
RUS with a general project overview
that addresses each of the following 9
categories:

(1) A description of why the project is
needed;

(2) An explanation of how the appli-
cant will address the need cited in
paragraph (b)(1) of this section, why
the applicant requires financial assist-
ance, the types of educational or med-
ical services to be offered by the
project, and the benefits to the rural
residents;

(3) A description of the applicant,
documenting eligibility in accordance
with §1703.103;

(4) An explanation of the total
project cost including a breakdown of
the combination loan and grant re-
quired and the source of funding, if ap-
plicable, for the remainder of the
project;

(5) A statement specifying whether
the project provides predominantly dis-
tance learning or telemedicine services
as defined in §1703.102. If the project
provides both distance learning and
telemedicine services, the applicant
must identify the predominant use of
the system;
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(6) A general overview of the tele-
communications system to be devel-
oped, including the types of equipment,
technologies, and facilities used;

(7) A description of the participating
hubs and end user sites and the number
of rural residents that will be served by
the project at each end user site;

(8) A certification by the applicant
that facilities constructed with a com-
bination loan and grant do not dupli-
cate adequately established telemedi-
cine or distance learning services.

(9) A listing of the location of each
end user site (city, town, village, bor-
ough, or rural area plus the State).

(c) A scope of work. The scope of work
must include, at a minimum:

(1) The specific activities to be per-
formed under the project;

(2) Who will carry out the activities;

(3) The time-frames for accom-
plishing the project objectives and ac-
tivities; and

(4) A budget for capital expenditures
reflecting the line item costs for both
the combination loan and grant and
any other sources of funds for the
project.

(d) Financial information. The appli-
cant must show its financial ability to
complete the project; show project fea-
sibility; and provide evidence that it
can execute a note for a loan with a
maturity period greater than one year.
For educational institutions partici-
pating in a project application (includ-
ing all members of a consortium), the
financial data must reflect revenue and
expense reports and balance sheet re-
ports, reflecting net worth, for the
most recent annual reporting period
preceding the date of the application.
For medical institutions participating
in a project application (including all
members of a consortium), the finan-
cial data must include income state-
ment and balance sheet reports, re-
flecting net worth, for the most recent
completed fiscal year preceding the
date of the application. When the ap-
plicant is a partnership, company, cor-
poration, or other entity, current bal-
ance sheets, reflecting net worth, are
needed from each of the entities that
has at least a 20 percent interest in
such partnership, company, corpora-
tion or other entity. When the appli-
cant is a consortium, a current balance
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sheet, reflecting net worth, is needed
from each member of the consortium
and from each of the entities that has
at least a 20 percent interest in such
member of the consortium.

(1) Applicants must include sufficient
pro-forma financial data that ade-
quately reflects the financial capa-
bility of project participants and the
project as a whole to continue a sus-
tainable project for a minimum of 10
years and repay the loan portion of the
combination loan and grant. This docu-
mentation should include sources of
sufficient income or revenues to pay
operating expenses including tele-
communications access and toll
charges, system maintenance, salaries,
training, and any other general oper-
ating expenses, provide for replace-
ment of depreciable items, and show
repayment of interest and principal for
the loan portion of the combination
loan and grant.

(2) A list of property which will be
used as collateral to secure repayment
of the loan. The applicant shall pur-
chase and own collateral that secures
the loan free from liens or security in-
terests and take all actions necessary
to perfect a security interest in the
collateral that secures the loan. RUS
considers as adequate security for a
loan, a guarantee by a RUS tele-
communications or electric borrower
or by another qualified party. Addi-
tional forms of security, including let-
ters of credit, real estate, or any other
items will be considered. RUS will de-
termine the adequacy of the security
offered.

(3) As applicable, a depreciation
schedule covering all assets of the
project. Those assets for which a com-
bination loan and grant are being re-
quested should be clearly indicated.

(4) For each hub and end user site,
the applicant must identify and pro-
vide reasonable evidence of each source
of revenue. If the projection relies on
cost sharing arrangements among hub
and end user sites, the applicant must
provide evidence of agreements made
among project participants.

(6) For applicants eligible under
§1703.103(a)(3), an explanation of the
economic analysis justifying the rate
structure to ensure that the benefit,
including cost saving, of the financial
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assistance is passed through to the
other persons receiving telemedicine or
distance learning services.

(e) A statement of experience. The ap-
plicant must provide a written nar-
rative (not exceeding three single
spaced pages) describing its dem-
onstrated capability and experience, if
any, in operating an educational or
health care endeavor similar to the
project. Experience in a similar project
is desirable but not required.

(f) A telecommunications system plan. A
telecommunications system plan, con-
sisting of the following (the items in
paragraphs (f)(4) and (f)(5) of this sec-
tion are required only when the appli-
cant is requesting a combination loan
and grant for telecommunications
transmission facilities):

(1) The capabilities of the tele-
communications terminal equipment,
including a description of the specific
equipment which will be used to de-
liver the proposed service. The appli-
cant must document discussions with
various technical sources which could
include consultants, engineers, product
vendors, or internal technical experts,
provide detailed cost estimates for op-
erating and maintaining the end user
equipment and provide evidence that
alternative equipment and tech-
nologies were evaluated.

(2) A listing of the proposed pur-
chases or leases of telecommunications
terminal equipment, telecommuni-
cations transmission facilities, data
terminal equipment, interactive video
equipment, computer hardware and
software systems, and components that
process data for transmission via tele-
communications, computer network
components, communication satellite
ground station equipment, or any other
elements of the telecommunications
system designed to further the pur-
poses of this subpart, that the appli-
cant intends to build or fund using a
combination loan and grant.

(3) A description of the consultations
with the appropriate telecommuni-
cations carriers (including other inter-
exchange carriers, cable television op-
erators, enhanced service providers,
providers of satellite services, and tele-
communications equipment manufac-
turers and distributors) and the antici-
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pated role of such providers in the pro-
posed telecommunications system.

(4) Results of discussions with local
exchange carriers serving the project
area addressing the concerns contained
in §1703.131(h).

(6) The capabilities of the tele-
communications transmission facili-
ties, including bandwidth, networking
topology, switching, multiplexing,
standards, and protocols for intra-net-
working and open systems architecture
(the ability to effectively communicate
with other networks). In addition, the
applicant must explain the manner in
which the transmission facilities will
deliver the proposed services. For ex-
ample, for medical diagnostics, the ap-
plicant might indicate whether or not
a guest or other diagnosticians can join
the network from locations off the net-
work. For educational services, indi-
cate whether or not all hub and end-
user sites are able to simultaneously
hear in real-time and see each other or
the instructional material in real-time.
The applicant must include detailed
cost estimates for operating and main-
taining the network, and include evi-
dence that alternative delivery meth-
ods and systems were evaluated.

(g) Compliance with other Federal stat-
utes. The applicant must provide evi-
dence of compliance with other federal
statutes and regulations including, but
not limited to the following:

(1) BE.O. 11246, Equal Employment Op-
portunity, as amended by E.O. 11375
and as supplemented by regulations
contained in 41 CFR part 60;

(2) Architectural barriers;

(3) Flood hazard area precautions;

(4) Assistance and Real Property Ac-
quisition Policies Act of 1970;

(5) Drug-Free Workplace Act of 1998
(41 U.S.C. 701);

(6) E.O.s 12549 and 12689, Debarment
and Suspension;

(7) Byrd Anti-Lobbying Amendment
(31 U.S.C. 1352).

(h) Environmental impact and historic
preservation. (1) The applicant must
provide details of the project’s impact
on the environment and historic pres-
ervation. Loans and grants made under
this part are subject to 7 CFR part 1794
which contains RUS’ policies and pro-
cedures for implementing a variety of
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Federal statutes, regulations, and Ex-
ecutive orders generally pertaining to
the protection of the quality of the
human environment that are listed in 7
CFR 1794.1. The application shall con-
tain a separate section entitled ‘“‘Envi-
ronmental Impact of the Project.”

(2) The applicant may use the “Envi-
ronmental Questionnaire,”” available
from RUS, to assist in complying with
the requirements of this section.

(i) Evidence of legal authority and ex-
istence. The applicant must provide evi-
dence of its legal existence and author-
ity to enter into a grant and incur debt
with RUS.

(j) Federal debt certification. The ap-
plicant must provide evidence that it is
not delinquent on any obligation owed
to the government.

(k) Supplemental information. The ap-
plicant should provide any additional
information it considers relevant to
the project and likely to be helpful in
determining the extent to which the
project would further the purposes of
this subpart.

(1) Additional information required by
RUS. The applicant must provide any
additional information RUS may con-
sider relevant to the application and
necessary to adequately evaluate the
application. RUS may also request
modifications or changes, including
changes in the amount of funds re-
quested, in any proposal described in
an application submitted under this
subpart.

[64 FR 14366, Mar. 25, 1999; 64 FR 25422, May
12, 1999, as amended at 64 FR 25423, May 12,
1999]

§1703.135 Application selection provi-
sions.

(a) A combination loan and grant will
be approved based on availability of
funds, the financial feasibility of the
project in accordance with §1703.134(d),
the services to be provided which dem-
onstrate that the project meets the
general requirements of this subpart,
the design of the project; costs; loca-
tion; and other characteristics of the
application.

(b) RUS will determine, from the in-
formation submitted with each appli-
cation for a combination loan and
grant, whether the application
achieves sufficient priority, based on
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the criteria set forth in the 1996 Act, to
receive a combination loan and grant
from funds available for the fiscal year.
If such priority is achieved, RUS will
process the combination loan and grant
application on a first-in, first-out
basis, provided that the total amount
of applications on-hand for combina-
tion loans and grants does not exceed
90 percent of the total loan and grant
funding available for the fiscal year. At
such time as the total amount of appli-
cations eligible for combination loans
and grants, if such applications were
approved, exceeds 90 percent of amount
of combination loan and grant funding
available, RUS will process the remain-
ing applications using the evaluation
criteria set forth in §1703.126.

(c) RUS will not approve a combina-
tion loan and grant if RUS determines
that:

(1) The applicant’s proposal does not
indicate financial feasibility, or will
not be adequately secured in accord-
ance with the requirements contained
in §1703.134(d);

(2) The applicant’s proposal indicates
technical flaws, which, in the opinion
of RUS, would prevent successful im-
plementation, or operation of the
project; or

(3) Any other aspect of the appli-
cant’s proposal fails to adequately ad-
dress any requirements of this subpart
or contains inadequacies which would,
in the opinion of RUS, undermine the
ability of the project to meet the gen-
eral purpose of this subpart or comply
with policies of the DLT program con-
tained in §1703.101.

(d) RUS will provide the applicant
with a statement of any determina-
tions made with regard to paragraphs
(c)(1) through (c)(3) of this section. The
applicant will be provided 15 days from
the date of RUS’ letter to respond, pro-
vide clarification, or make any adjust-
ments or corrections to the project. If,
in the opinion of the Administrator,
the applicant fails to adequately re-
spond to any determinations or other
findings made by the Administrator,
the project will not be funded, and the
applicant will be notified of this deter-
mination. If the applicant does not
agree with this finding, an appeal may
be filed in accordance with §1703.137.
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§1703.136 Submission of applications.

(a) RUS will accept applications for a
combination loan and grant submitted
by RUS telecommunications General
Field representatives (GFRs), by Rural
Development State Directors, or by ap-
plicants themselves. Applications for a
combination loan and grant under this
subpart may be filed at any time and
will be evaluated as received.

(b) Applications submitted to the
State Director, Rural Development, in
the State serving the headquarters of
the project will be evaluated as they
are submitted. All applicants must sub-
mit an original and two copies of a
completed application. The applicant
must also submit a copy of the applica-
tion to the State government point of
contact, if one has been designated for
the State, at the same time it submits
an application to the State Director.
The State Director will:

(1) Review each application for com-
pleteness in accordance with §1703.134,
and notify the applicant, within 15
working days of receiving the applica-
tion, of the results of this review, ac-
knowledging a complete application, or
citing any information that is incom-
plete. To be considered for a combina-
tion loan and grant, the applicant must
submit any additional information re-
quested to complete the application
within 15 working days of the date of
the State Director’s written response.
If the applicant fails to submit such in-
formation, the application will be re-
turned to the applicant.

(2) Within 30 days of the determina-
tion of a completed application in ac-
cordance with paragraph (b)(1) of this
section, review the application to de-
termine suitability for financial assist-
ance in accordance with §1703.135, and
other requirements of this subpart.
Based on its review, the State Director
will work with the applicant to resolve
any questions or obtain any additional
information. The applicant will be no-
tified, in writing, of any additional in-
formation required to allow a financial
assistance recommendation and will be
provided a reasonable period of time to
furnish the additional information.

(3) Based on the review in accordance
with §1703.135 and other requirements
of this subpart, make a preliminary de-
termination of suitability for financial
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assistance. A combination loan and
grant recommendation will be prepared
by the State Director with concurrence
of the RUS telecommunications GFR
that addresses the provisions of sec-
tions §1703.134 and §1703.135 and other
applicable requirements of this sub-
part.

(4) If the application is determined
suitable for further consideration by
RUS, forward an original and one copy
of the application with a financial as-
sistance recommendation, signed joint-
ly, to the Assistant Administrator,
Telecommunications Program, Rural
Utilities Service, Washington, DC. The
applicant will be notified by letter of
this action. Upon receipt of the appli-
cation from the State Director, RUS
will conduct a review of the applica-
tion and the financial assistance rec-
ommendation. A final determination
will be made within 15 days. If the Ad-
ministrator determines that a com-
bination loan and grant can be ap-
proved, the State Director will be noti-
fied and the State Director will notify
the applicant. A combination loan and
grant will be processed, approved, and
serviced in accordance with §§1703.105
through 1703.112 of subpart D.

(5) If the State Director determines
that the application is not suitable for
further consideration by RUS, notify
the applicant with the reasons for this
determination. The applicant may ap-
peal this determination pursuant to
section §1703.137 of this subpart.

(c) Applications submitted by RUS
telecommunications GFRs or directly
by applicants will be evaluated as they
are submitted. All applicants must sub-
mit an original and two copies of a
completed application. The applicant
must also submit a copy of the applica-
tion to the State government point of
contact, if one has been designated for
the State, at the same time it submits
an application to RUS. RUS will:

(1) Review each application for com-
pleteness in accordance with §1703.134,
and notify the applicant, within 15
working days of receiving the applica-
tion, of the results of this review, ac-
knowledging a complete application, or
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citing any information that is incom-
plete. To be considered for a combina-
tion loan and grant assistance, the ap-
plicant must submit any additional in-
formation requested to complete the
application within 15 working days of
the date of the RUS written response.
If the applicant fails to submit such in-
formation, the application will be re-
turned to the applicant.

(2) Within 30 days of the determina-
tion of a completed application in ac-
cordance with paragraph (c)(1) of this
section, review the application to de-
termine suitability for financial assist-
ance in accordance with §1703.135, and
other requirements of this subpart.
Based on its review, RUS will work
with the applicant to resolve any ques-
tions or obtain any additional informa-
tion. The applicant will be notified, in
writing, of any additional information
required to allow a financial assistance
recommendation and will be provided a
reasonable period of time to furnish
the additional information.

(3) If the application is determined
suitable for further consideration by
RUS, conduct a review of the applica-
tion and financial assistance rec-
ommendation. A final determination
will be made within 15 days. If the Ad-
ministrator determines that a com-
bination loan and grant can be ap-
proved, the applicant will be notified.
A combination loan and grant will be
processed, approved, and serviced in ac-
cordance with §§1703.106 through
1703.112 of subpart D.

(4) If RUS determines that the appli-
cation is not suitable for further con-
sideration, notify the applicant with
the reasons for this determination. The
applicant will be able to appeal in ac-
cordance with §1703.137 of this subpart.

§1703.137 Appeals.

Any appeal must be made, in writing,
within 10 days after the applicant is
notified of the determination to deny
the application. Appeals shall be sub-
mitted to the Administrator, RUS,
U.S. Department of Agriculture, 1400
Independence Ave., SW., STOP 1590,
Washington, DC 20250-1590. Thereafter,
the Administrator will review the ap-
peal to determine whether to sustain,
reverse, or modify the original deter-
mination. Final determinations will be
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made after consideration of all appeals.
The Administrator’s determination
will be final. A copy of the Administra-
tor’s decision will be furnished prompt-
ly to the applicant.

§§1703.138-1703.139 [Reserved]

Subpart G—Distance Learning
and Telemedicine Loan Program

SOURCE: 64 FR 14369, Mar. 25, 1999, unless
otherwise noted.

§1703.140 Use of loan funds.

A loan may be used by eligible orga-
nizations as defined in §1703.103 for dis-
tance learning and telemedicine
projects to finance 100 percent of the
cost of approved purposes contained in
§1703.141 provided that no financial as-
sistance may exceed the maximum
amount for the year in which the loan
is made. Entities seeking a loan must
be able to provide security and execute
a note with a maturity period greater
than one year. The following entities
are eligible for loans under this sub-
part:

(a) Organizations as defined in
§1703.103. If a RUS telecommunications
borrower is seeking a loan, the bor-
rower does not need to submit all of
the financial security information re-
quired by §1703.144(d). The borrower’s
latest financial report (Form 479) filed
with RUS and any additional informa-
tion relevant to the project, as deter-
mined by RUS, will suffice;

(b) Any non-profit or for-profit enti-
ty, public or private entity, urban or
rural institution, or rural educational
broadcaster, which proposes to provide
and receive distance learning and tele-
medicine services to carry out the pur-
poses of this subpart; or

(c) Any entity that contracts with an
eligible organization in paragraphs (a)
or (b) of this section for constructing
distance learning or telemedicine fa-
cilities for the purposes contained in
§1703.141, except for those purposes in
§1703.141(h).

(d) Applicants must meet the min-
imum eligibility requirement for deter-
mining the extent to which the project
serves rural areas as contained in
§1703.126(b)(2) (the applicant must re-
ceive at least 20 points to be eligible to
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receive financial assistance under this
subpart).

[64 FR 14369, Mar. 25, 1999, as amended at 64
FR 25423, May 12, 1999]

§1703.141 Approved
loans.

The following are approved purposes
for loans:

(a) Acquiring, by lease or purchase,
eligible equipment or facilities as de-
fined in §1703.102;

(b) Acquiring instructional program-
ming;

(c) Providing technical assistance
and instruction for wusing eligible
equipment, including any related soft-
ware; developing instructional pro-
gramming; providing engineering or
environmental studies relating to the
establishment or expansion of the
phase of the project that is being fi-
nanced with the loan (financial assist-
ance for this purpose shall not exceed
10 percent of the requested financial as-
sistance);

(d) Paying for medical or educational
equipment and facilities which are
shown to be necessary to implement
the project, including vehicles utilizing
distance learning and telemedicine
technology to deliver educational and
health care services. The applicant
must demonstrate that such items are
necessary to meet the purposes under
this subpart and financial assistance
for such equipment and facilities is not
available from other sources at a cost
which would not adversely affect the
economic viability of the project;

(e) Providing links between teachers
and students or medical professionals
who are located at the same facility,
provided that such facility receives or
provides distance learning or telemedi-
cine services as part of a distance

purposes for

learning or telemedicine network
which meets the purposes of this sub-
part;

(f) Providing for site development
and alteration of buildings in order to
meet the purposes of this subpart.
Loans for this purpose must be nec-
essary and incidental to the total
amount of financial assistance re-
quested;

(g) Purchasing of land, buildings, or
building construction, where such costs
are demonstrated necessary to con-
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struct distance learning and telemedi-
cine facilities. The applicant must
demonstrate that funding from other
sources is not available at a cost which
does not adversely impact the eco-
nomic viability of the project as deter-
mined by the Administrator. Financial
assistance for this purpose must be
necessary and incidental to the total
amount of financial assistance re-
quested;

(h) Acquiring of telecommunications
transmission facilities provided that no
telecommunications carrier will install
such facilities under the Act or
through other financial procedures
within a reasonable time period and at
a cost to the applicant that does not
impact the economic viability of the
project, as determined by the Adminis-
trator;

(i) Any project costs, except for sala-
ries and administrative expenses, not
included in paragraphs (a) through (h)
of this section, incurred during the
first two years of operation after the fi-
nancial assistance has been approved.
The applicant must show that financ-
ing such costs are necessary for the es-
tablishment or continued operation of
the project and that financing is not
available for such costs elsewhere, in-
cluding from the applicant’s financial
resources. The Administrator will de-
termine whether such costs will be fi-
nanced based on information submitted
by the applicant. Loans shall not be
made exclusively to finance such costs,
and financing for such costs will not
exceed 20 percent of the loan provided
to a project under this section; and

(j) All of the costs needed to provide
distance learning broadcasting to rural
areas. Loans may be used to cover the
costs of facilities and end-user equip-
ment dedicated to providing edu-
cational broadcasting to rural areas for
distance learning purposes. If the fa-
cilities are not 100 percent dedicated to
broadcasting, a portion of the financ-
ing may be used to fund such facilities
based on a percentage of use factor
that approximates the distance learn-
ing broadcasting portion of use.

[64 FR 14369, Mar. 25, 1999, as amended at 64
FR 25423, May 12, 1999]
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§1703.142 Nonapproved purposes for
loans.

(a) Loans made under this subpart
will not be provided to pay the costs of
recurring or operating expenses in-
curred after two years from approval of
the project except for leases (see
§1703.141).

(b) Loans made under this subpart
will not be provided for any of the fol-
lowing costs:

(1) To purchase equipment that will
be owned by the local exchange carrier
or another telecommunications service
provider, unless the applicant is the
local exchange carrier or other tele-
communications service provider;

(2) To duplicate facilities providing
distance learning or telemedicine serv-
ices in place or to reimburse the appli-
cant or others for costs incurred prior
to RUS’ receipt of the completed appli-
cation;

(3) For projects located in areas cov-
ered by the Coastal Barrier Resources
Act (16 U.S.C. 3501 et seq.); or

(4) To pay for salaries, wages, or ad-
ministrative expenses; or

(5) For any purpose that the Admin-
istrator has not specifically approved.

(c) Except as otherwise provided in
§1703.112, funds shall not be used to fi-
nance a project, in part, when the suc-
cess of the project is dependent upon
the receipt of additional financial as-
sistance under this subpart G or is de-
pendent upon the receipt of other fund-
ing that is not assured.

[64 FR 14369, Mar. 25, 1999, as amended at 64
FR 25423, May 12, 1999]

§1703.143 Maximum
amounts.

Applications for loans under this sub-
part will be subject to limitations on
the proposed amount of loans. The Ad-
ministrator will establish the max-
imum amount of a loan available to an
applicant under this subpart, by pub-
lishing notice of the maximum amount
in the FEDERAL REGISTER before the
opening of the application window. The
minimum amount of a loan is $50,000.

and minimum

§1703.144 Completed application.

The following items are required to
be submitted in support of an applica-
tion for a loan:
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(a) An application for federal assist-
ance: A completed standard form 424.

(b) An executive summary of the
project. The applicant must provide
RUS with a general project overview
that addresses each of the following 9
categories:

(1) A description of why the project is
needed;

(2) An explanation of how the appli-
cant will address the need (see para-
graph (b)(1) of this section), why the
applicant requires financial assistance,
the types of educational or medical
services to be offered by the project,
and the benefits to the rural residents;

(3) A description of the applicant,
documenting eligibility in accordance
with §1703.103;

(4) An explanation of the total
project cost including a breakdown of
the loan required and the source of
funding, if applicable, for the remain-
der of the project;

(5) A statement specifying whether
the project provides predominantly dis-
tance learning or telemedicine services
as defined in §1703.102. If the project
provides both distance learning and
telemedicine services, the applicant
must identify the predominant use of
the system;

(6) A general overview of the tele-
communications system to be devel-
oped, including the types of equipment,
technologies, and facilities used;

(7T) A description of the participating
hubs and end user sites and the number
of rural residents which will be served
by the project at each end user site;

(8) A certification by the applicant
that facilities funded by a loan do not
duplicate adequate established tele-
medicine or distance learning services.

(9) A listing of the location of each
end user site (city, town, village, bor-
ough, or rural area plus the State).

(c) A scope of work. The scope of work
must include, at a minimum:

(1) The specific activities to be per-
formed under the project;

(2) Who will carry out the activities;

(3) The time-frames for accom-
plishing the project objectives and ac-
tivities; and

(4) A budget for capital expenditures
reflecting the line item costs for the
loan and any other sources of funds for
the project.
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(d) Financial information. The appli-
cant must show its financial ability to
complete the project; show project fea-
sibility; and provide evidence that it
can execute a note for a loan for a ma-
turity period greater than one year.
For educational institutions partici-
pating in a project application (includ-
ing all members of a consortium), the
financial data must reflect revenue and
expense reports and balance sheet re-
ports, reflecting net worth, for the
most recent annual reporting period
preceding the date of the application.
For medical institutions participating
in a project application (including all
members of a consortium), the finan-
cial data must include income state-
ment and balance sheet reports, re-
flecting net worth, for the most recent
completed fiscal year preceding the
date of the application. When the ap-
plicant is a partnership, company, cor-
poration, or other entity, current bal-
ance sheets, reflecting net worth, are
needed from each of the entities that
has at least a 20 percent interest in
such partnership, company, corpora-
tion or other entity. When the appli-
cant is a consortium, a current balance
sheet, reflecting net worth, is needed
from each member of the consortium
and from each of the entities that has
at least a 20 percent interest in such
member of the consortium.

(1) Applicants must include sufficient
pro-forma financial data which ade-
quately reflects the financial capa-
bility of project participants and the
project as a whole to continue a sus-
tainable project for a minimum of 10
years and repay the requested loan.
This documentation should include
sources of sufficient income or reve-
nues to pay operating expenses includ-
ing telecommunications access and toll
charges, system maintenance, salaries,
training, and any other general oper-
ating expenses, provide for replace-
ment of depreciable items, and show
repayment of interest and principal for
the loan.

(2) A list of property which will be
used as collateral to secure repayment
of the proposed loan. The applicant
shall purchase and own collateral that
secures the loan free from liens or se-
curity interests and take all actions
necessary to perfect a first lien in the
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collateral that secures the loan. RUS
will consider as adequate security a
loan guarantee by a telecommuni-
cations or electric borrower or by an-
other qualified party. Additional forms
of security, including letters of credit,
real estate, or any other items will be
considered. RUS will determine the
adequacy of the security offered.

(3) As applicable, a depreciation
schedule covering all assets of the
project. Those assets for which a loan
is being requested should be clearly in-
dicated.

(4) For each hub and end user site,
the applicant must identify and pro-
vide reasonable evidence of each source
of revenue. If the projection relies on
cost sharing arrangements among hub
and end user sites, the applicant must
provide evidence of agreements made
among project participants.

(6) For applicants eligible under
§1703.103(a)(3), an explanation of the
economic analysis justifying the rate
structure to ensure that the benefit,
including cost saving, of the financial
assistance is passed through to the
other persons receiving telemedicine or
distance learning services.

(e) A statement of experience. The ap-
plicant must provide a written nar-
rative (not exceeding three single
spaced pages) describing its dem-
onstrated capability and experience, if
any, in operating an educational or
health care endeavor and any project
similar to the project. Experience in a
similar project is desirable but not re-
quired.

(f) A telecommunications system plan. A
telecommunications system plan, con-
sisting of the following (the items in
paragraphs (f)(4) and (f)(5) of this sec-
tion are required only when the appli-
cant is requesting a loan for tele-
communications transmission facili-
ties):

(1) The capabilities of the tele-
communications terminal equipment,
including a description of the specific
equipment which will be used to de-
liver the proposed service. The appli-
cant must document discussions with
various technical sources which could
include consultants, engineers, product
vendors, or internal technical experts,
provide detailed cost estimates for op-
erating and maintaining the end user
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equipment and provide evidence that
alternative equipment and tech-
nologies were evaluated.

(2) A listing of the proposed pur-
chases or leases of telecommunications
terminal equipment, telecommuni-
cations transmission facilities, data
terminal equipment, interactive video
equipment, computer hardware and
software systems, and components that
process data for transmission via tele-
communications, computer network
components, communication satellite
ground station equipment, or any other
elements of the telecommunications
system designed to further the pur-
poses of this subpart, that the appli-
cant intends to build or fund using a
loan.

(3) A description of the consultations
with the appropriate telecommuni-
cations carriers (including other inter-
exchange carriers, cable television op-
erators, enhanced service providers,
providers of satellite services, and tele-
communications equipment manufac-
turers and distributors) and the antici-
pated role of such providers in the pro-
posed telecommunications system.

(4) Results of discussions with local
exchange carriers serving the project
area addressing the concerns contained
in §1703.141(h).

(6) The capabilities of the tele-
communications transmission facili-
ties, including bandwidth, networking
topology, switching, multiplexing,
standards, and protocols for intra-net-
working and open systems architecture
(the ability to effectively communicate
with other networks). In addition, the
applicant must explain the manner in
which the transmission facilities will
deliver the proposed services. For ex-
ample, for medical diagnostics, the ap-
plicant might indicate whether or not
a guest or other diagnosticians can join
the network from locations off the net-
work. For educational services, indi-
cate whether or not all hub and end-
user sites are able to simultaneously
hear in real-time and see each other or
the instructional material in real-time.
The applicant must include detailed
cost estimates for operating and main-
taining the network, and include evi-
dence that alternative delivery meth-
ods and systems were evaluated.
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(g) Compliance with other Federal stat-
utes. The applicant must provide evi-
dence of compliance with other Federal
statutes and regulations including, but
not limited to the following:

(1) E.O. 11246, Equal Employment Op-
portunity, as amended by E.O. 11375
and as supplemented by regulations
contained in 41 CFR part 60;

(2) Architectural barriers;

(3) Flood hazard area precautions;

(4) Assistance and Real Property Ac-
quisition Policies Act of 1970;

(5) Drug-Free Workplace Act of 1998
(41 U.S.C. 701);

(6) E.O.s 125649 and 12689, Debarment
and Suspension;

(7) Byrd Anti-Lobbying Amendment
(31 U.S.C. 1352).

(h) Environmental impact and historic
preservation. (1) The applicant must
provide details of the project’s impact
on the environment and historic pres-
ervation. Loans made under this part
are subject to 7 CFR part 1794 which
contains RUS’ policies and procedures
for implementing a variety of Federal
statutes, regulations, and executive or-
ders generally pertaining to the protec-
tion of the quality of the human envi-
ronment that are listed in 7 CFR 1794.1.
The application shall contain a sepa-
rate section entitled ‘‘Environmental
Impact of the Project.”

(2) The applicant may use the “Envi-
ronmental Questionnaire,”” available
from RUS, to assist in complying with
the requirements of this section.

(i) Evidence of legal authority and ex-
istence. The applicant must provide evi-
dence of its legal existence and author-
ity to enter into debt with RUS and
perform the activities proposed under
the loan application.

(j) Federal debt certification. The ap-
plicants must provide a certification
that it is not delinquent on any obliga-
tion owed to the government (7 CFR
parts 3016 and 3019).

(k) Supplemental information. The ap-
plicant should provide any additional
information it considers relevant to
the project and likely to be helpful in
determining the extent to which the
project would further the purposes of
this subpart.

(1) Additional information required by
RUS. The applicant must provide any
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additional information RUS deter-
mines is necessary to adequately evalu-
ate the application. Modifications or
changes, including changes in the loan
amount requested, may be requested in
any project described in an application
submitted under this subpart.

[64 FR 14369, Mar. 25, 1999; 64 FR 25422, May
12, 1999, as amended at 64 FR 25423, May 12,
1999]

§1703.145 Application selection provi-
sions.

(a) Loans will be approved based on
availability of funds, the financial fea-
sibility of the project in accordance
with §1703.144(d), the services to be pro-
vided which demonstrate that the
project meets the general requirements
of this subpart, the design of the
project; costs; location; and other char-
acteristics of the application.

(b) RUS will determine, from the in-
formation submitted with each appli-
cation for a loan, whether the applica-
tion achieves sufficient priority, based
on the criteria set forth in the 1996 Act,
to receive a loan from funds available
for the fiscal year. If such priority is
achieved, RUS will process the loan ap-
plication on a first-in, first-out basis,
provided that the total amount of ap-
plications on-hand for loans does not
exceed 90 percent of the total loan
funding available for the fiscal year. At
such time as the total amount of appli-
cations eligible for loans, if such appli-
cations were approved, exceeds 90 per-
cent of amount of loan funding avail-
able, RUS will process the remaining
applications using the evaluation cri-
teria set forth in §1703.126.

(c) A loan will not be approved if it is
determined that:

(1) The applicant’s proposal does not
indicate financial feasibility, or is not
adequately secured in accordance with
the requirements of §1703.144(d);

(2) The applicant’s proposal indicates
technical flaws, which, in the opinion
of RUS, would prevent successful im-
plementation, or operation of the
project; or

(3) Any other aspect of the appli-
cant’s proposal fails to adequately ad-
dress any requirements of this subpart
or contains inadequacies which would,
in the opinion of RUS, undermine the
ability of the project to meet the gen-
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eral purpose of this subpart or comply
with policies of the DLT program con-
tained in §1703.101.

(d) RUS will provide the applicant
with a statement of any determina-
tions made with regard to paragraphs
(c)(1) through (c)(3) of this section. The
applicant will be provided 15 days from
the date of the RUS letter to respond,
provide clarification, or make any ad-
justments or corrections to the project.
If, in the opinion of the Administrator,
the applicant fails to adequately re-
spond to any determinations or other
findings made by the Administrator,
the loan will not be approved, and the
applicant will be notified of this deter-
mination. If the applicant does not
agree with this finding an appeal may
be filed in accordance with §1703.147.

[64 FR 14369, Mar. 25, 1999; 64 FR 25422, May
12, 1999]

§1703.146 Submission of applications.

(a) RUS will accept applications for
loans submitted by RUS telecommuni-
cations General Field Representatives
(GFRs), by Rural Development State
Directors, or by applicants themselves.
Applications for loans under this sub-
part may be filed at any time and will
be evaluated as received on a non-com-
petitive basis.

(b) Applications submitted to the
State Director, Rural Development, in
the State serving the headquarters of
the project will be evaluated as they
are submitted. All applicants must sub-
mit an original and two copies of a
completed application. The applicant
must also submit a copy of the applica-
tion to the State government point of
contact, if one has been designated for
the State, at the same time it submits
an application to the State Director.
The State Director will:

(1) Review each application for com-
pleteness in accordance with §1703.144,
and notify the applicant, within 15
working days of receiving the applica-
tion, of the results of this review, ac-
knowledging a complete application, or
citing any information that is incom-
plete. To be considered for a loan, the
applicant must submit any additional
information requested to complete the
application within 15 working days of
the date of the State Director’s written
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response. If the applicant fails to sub-
mit such information, the application
will be returned to the applicant.

(2) Within 30 days of the determina-
tion of a completed application in ac-
cordance with paragraph (b)(1) of this
section, review the application to de-
termine suitability for financial assist-
ance in accordance with §1703.145, and
other requirements of this subpart.
Based on its review, the State Director
will work with the applicant to resolve
any questions or obtain any additional
information. The applicant will be no-
tified, in writing, of any additional in-
formation required to allow a financial
assistance recommendation and will be
provided a reasonable period of time to
furnish the additional information.

(3) Based on the review in accordance
with §1703.145 and other requirements
of this subpart, make a preliminary de-
termination of suitability for financial
assistance. A loan recommendation
will be prepared by the State Director
with concurrence of the RUS tele-
communications GFR that addresses
the provisions of §§1703.144 and 1703.145
and other applicable requirements of
this subpart.

(4) If the application is determined
suitable for further consideration by
RUS, forward an original and one copy
of the application with a loan rec-
ommendation, signed jointly, to the
Assistant Administrator, Tele-
communications Program, Rural Utili-
ties Service, Washington DC. The ap-
plicant will be notified by letter of this
action. Upon receipt of the application
from the State Director, RUS will con-
duct a cursory review of the applica-
tion and the recommendation. A final
determination will be made within 15
days. If the Administrator determines
that a loan can be approved, the State
Director will be notified and the State
Director will notify the applicant. Ap-
plications for loans will be processed,
and approved loans serviced, in accord-
ance with §§1703.105 through 1703.112.

(6) If the State Director determines
that the application is not suitable for
further consideration by RUS, notify
the applicant with the reasons for this
determination. The applicant will be
offered appeal rights in accordance
with §1703.147.
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(c) Applications submitted by RUS
telecommunications GFRs or directly
by applicants will be evaluated as they
are submitted. All applicants must sub-
mit an original and two copies of a
completed application. The applicant
must also submit a copy of the applica-
tion to the State government point of
contact, if one has been designated for
the State, at the same time it submits
an application to the RUS. RUS will:

(1) Review each application for com-
pleteness in accordance with §1703.144,
and notify the applicant, within 15
working days of receiving the applica-
tion, of the results of this review, ac-
knowledging a complete application, or
citing any information that is incom-
plete. To be considered for a loan, the
applicant must submit any additional
information requested to complete the
application within 15 working days of
the date of the RUS written response.
If the applicant fails to submit such in-
formation, the application will be re-
turned to the applicant.

(2) Within 30 days of the determina-
tion of a completed application in ac-
cordance with paragraph (c)(1) of this
section, review the application to de-
termine suitability for financial assist-
ance in accordance with this subpart.
Based on its review, RUS will work
with the applicant to resolve any ques-
tions or obtain any additional informa-
tion. The applicant will be notified, in
writing, of any additional information
required to allow a financial assistance
recommendation and will be provided a
reasonable period of time to furnish
the additional information.

(3) If the application is determined
suitable for further consideration by
RUS, conduct a review of the applica-
tion and financial assistance rec-
ommendation. A final determination
will be made within 15 days. If the Ad-
ministrator determines that a loan can
be approved, the applicant will be noti-
fied. Applications will be processed,
and approved loans serviced, in accord-
ance with §§1703.105 through 1703.112 of
subpart D.

(4) If RUS determines that the appli-
cation is not suitable for further con-
sideration, notify the applicant with
the reasons for this determination. The
applicant will be offered appeal rights



Rural Utilities Service, USDA

in accordance with §1703.147 of this
subpart.

§1703.147 Appeals.

Any appeal must be made, in writing,
within 10 days after the applicant is
notified of the determination to deny
the application. Appeals shall be sub-
mitted to the Administrator, RUS,
U.S. Department of Agriculture, 1400
Independence Ave., SW., STOP 1590,
Washington, DC 20250-1590. Thereafter,
the Administrator will review the ap-
peal to determine whether to sustain,
reverse, or modify the original deter-
mination. Final determinations will be
made after consideration of all appeals.
The Administrator’s determination
will be final. A copy of the Administra-
tor’s decision will be furnished prompt-
ly to the applicant.

Subpart H—Deferments of RUS
Loan Payments for Rural De-
velopment Projects

SOURCE: 58 FR 21639, Apr. 23, 1993, unless
otherwise noted. Redesignated at 64 FR 14356,
Mar. 25, 1999.

§1703.300 Purpose.

This subpart E sets forth RUS’s poli-
cies and procedures for making loan
deferments of principal and interest
payments on direct loans or insured
loans made for electric or telephone
purposes, but not for loans made for
rural economic development purposes,
in accordance with subsection (b) of
section 12 of the RE Act. Loan
deferments are provided for the pur-
pose of promoting rural development
opportunities.

§1703.301 Policy.

It is RUS’s policy to encourage bor-
rowers to invest in and promote rural
development and rural job creation
projects that are based on sound eco-
nomic and financial analyses. Bor-
rowers are encouraged to use this pro-
gram to promote economic, business
and community development projects
that will benefit rural areas.

55

§1703.302

§1703.302 Definitions and rules of con-
struction.

(a) Definitions. For the purpose of this
subpart, the following terms will have
the following meanings:1

Administrator means the Adminis-
trator of RUS.

Borrower means any organization
which has an outstanding direct loan
or insured loan made by RUS for the
provision of electric or telephone serv-
ice.

Cushion of credit payment means a
voluntary unscheduled payment on an
RUS note made after October 1, 1987,
credited to the cushion of credit ac-
count of a borrower.

Deferment means a re-amortization of
a payment of principal and/or interest
on an RUS direct loan or insured loan
for over either a 5- or 10 year period,
with the first payment beginning on
the date of the deferment.

Direct loan means a loan that is made
by the Administrator pursuant to sec-
tion 4 or section 201 of the RE Act (7
U.S.C. 901 et seq.) for the provision of
electric or telephone service in rural
areas and does not include a loan made
to promote economic development in
rural areas.

Financially distressed borrower means
an RUS-financed borrower determined
by the Administrator to be either:

(i) In default or near default on inter-
est or principal payments due on loans
made or guaranteed under the RE Act;

(ii) A borrower that was in default or
near default, but is currently partici-
pating in a workout or debt restruc-
turing plan with RUS; or

(iii) Experiencing a financial hard-
ship.

Insured loan means a loan that is
made, held, and serviced by the Admin-
istrator, and sold and insured by the
Administrator, pursuant to Section 305
of the RE Act (7 U.S.C. 901 et seq.) for
the provision of electric or telephone
service in rural areas and does not in-
clude a loan made to promote eco-
nomic development in rural areas.

Job creation means the creation of
jobs in rural areas, or in close enough
proximity to rural areas so that it is
likely that the majority of the jobs
created will be held by residents of
rural areas.
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Project means a rural development
project that a borrower proposes and
the Administrator approves as quali-
fying under this subpart.

RE Act means the Rural Electrifica-
tion Act of 1936, as amended (7 U.S.C.
901 et seq.).

REA means the Rural Electrification
Administration formerly an agency of
the United States Department of Agri-
culture and predecessor agency to RUS
with respect to administering certain
electric and telephone loan programs.

RTB means the Rural Telephone
Bank (telephone bank), a body cor-
porate and an instrumentality of the
United States, that obtains supple-
mental funds from non-Federal sources
and utilizes them in making loans, op-
erating on a self-sustaining basis to the
extent practicable (section 401, RE
Act).

RUS means the Rural Utilities Serv-
ice, an agency of the United States De-
partment of Agriculture established
pursuant to Section 232 of the Federal
Crop Insurance Reform and Depart-
ment of Agriculture Reorganization
Act of 1994 (Pub. L. 103-354, 108 Stat.
3178), successor to REA with respect to
administering certain electric and tele-
phone programs. See 7T CFR 1700.1.

Technical assistance means market re-
search, product or service improve-
ment, feasibility studies, environ-
mental studies, and similar activities
that benefit rural development or rural
job creation projects.

(b) Rules of construction. Unless the
context otherwise indicates; ‘‘includes”
and ‘“‘including’ are not limiting, and
“or” is not exclusive. The terms de-
fined in §1703.302(a) include both the
plural and the singular.

[68 FR 21639, Apr. 23, 1993, as amended at 59
FR 66440, Dec. 27, 1994]

§1703.303 Eligibility criteria
deferment of loan payments.

The deferment of loan payments may
be granted to any borrower that is not
financially distressed, delinquent on
any Federal debt, or in bankruptcy
proceedings. However, the deferment of
loan payments will not be granted to a
borrower during any period in which
the Administrator has determined that
no additional financial assistance of
any nature should be provided to the

for
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borrower pursuant to any provision of
the RE Act. The determination to sus-
pend eligibility for the deferment of
loan payments under this subpart will
be based on:

(a) The borrower’s demonstrated un-
willingness to exercise diligence in re-
paying loans made by RUS or RTB or
guaranteed by RUS that results in the
Administrator being unable to find
that such loans, would be repaid within
the time agreed; or

(b) The borrower’s demonstrated un-
willingness to meet the requirements
in RUS’s or RTB’s legal documents or
regulations.

§1703.304 Restrictions on
deferment of loan payments.

the

(a) The deferment must not impair
the security of any loans made RUS or
RTB, or guaranteed by RUS, pursuant
to the RE Act.

(b) At no point in time may the
amount of the debt service payments
deferred exceed 50 percent of the total
cost of a community, business, or eco-
nomic development project for which a
deferment is provided.

(c) A borrower may defer debt service
payments only in an amount equal to
the investment made by such borrower
in a rural development project. The in-
vestment must not be made from:

(1) Proceeds of loans made or guaran-
teed pursuant to the RE Act, or grants
made pursuant to the RE Act or sec-
tion 2331 through section 2335A of the
Rural Economic Development Act of
1990 (7 U.S.C. 950aaa et seq.);

(2) Funds necessary to make timely
payments of principal and interest on
loans made, guaranteed or lien accom-
modated pursuant to the RE Act;

(3) Insurance proceeds from mort-
gaged property;

(4) Damage awards and sale proceeds
resulting from eminent domain and
similar proceedings involving mort-
gaged property;

(5) Sale proceeds from mortgaged
property sales requiring specific Ad-
ministrator approval; and

(6) Funds which are restricted by
RUS or RTB loan instruments to be
held in trust for the Government or to
be held for any other specific purpose.

(d) Any investment made in a rural
development project prior to the date
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of the application for a deferment
based on such project cannot be used to
satisfy the requirements of this sec-
tion.

§1703.305 Requirements for deferment
of loan payments.

(a) Except as otherwise provided in
paragraph (b) of this section, the bor-
rower must make a cushion of credit
payment equal to the amount of the
payment deferred and subject to the
following rules:

(1) Cushion of credit payments made
prior to the date that an application
for deferral has been approved by RUS
cannot be used to satisfy the require-
ments of this section;

(2) Once a cushion of credit payment
has been made to satisfy the require-
ments of paragraph (a) of this section,
it must remain on deposit in the cush-
ion of credit account on the date of the
deferral or the deferral will not take
place; and

(3) The cushion of credit payment
must be received by RUS on the date
the payment being deferred is due, or
within 30 days prior to this date.

(b) A borrower may elect to consoli-
date in one application filed pursuant
to §1703.311, all of the related deferrals
it wishes to receive in a twelve month
period following application approval.
In such a case, the requirement con-
tained in paragraph (a)(1) of this sec-
tion may alternatively be satisfied by
depositing an amount equal to the ag-
gregate deferrals covered by such ap-
plication into the cushion of credit ac-
count at the time the first cushion of
credit payment is due under paragraph
(a)(1) of this section.

§1703.306 Limitation on funds derived
from the deferment of loan pay-
ments.

Funds derived from the deferment of
loan payments will not be used:

(a) To fund or assist projects which
would, in the judgement of the Admin-
istrator, create a conflict of interest or
the appearance of a conflict of interest.
The borrower must disclose to the Ad-
ministrator information regarding any
potential conflict of interest or appear-
ance of a conflict of interest;
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(b) For any purpose not reasonably
related to the project as determined by
the Administrator;

(c) To transfer existing employment
or business activities from one area to
another; or

(d) For the borrower’s electric or
telephone operations, nor for any oper-
ations affiliated with the borrower un-
less the Administrator has specifically
informed the borrower in writing that
the affiliated operations are part of the
approved purposes.

§1703.307 Uses of the deferments of
loan payments.

The deferment of loan payments will
be made to enable the borrower to pro-
vide funding and assistance for rural
development and job creation projects.
This includes, but is not limited to, the
borrower providing financing to local
businesses, community development
assistance, technical assistance to
businesses, and other community, busi-
ness, or economic development projects
that will benefit rural areas.

§1703.308 Amount of deferment funds
available.

(a) The total amount of deferments
made available for each fiscal year
under this program will not exceed 3
percent of the total payments due dur-
ing fiscal year 1993 from all borrowers
on direct loans and insured loans made
under the RE Act. For each subsequent
fiscal year after 1993, the total amount
of deferments will not exceed 5 percent
of the total payments due for the year
from all borrowers on direct loans and
insured loans.

(b) The total amount of annual
deferments are subject to limitations
established by appropriations Acts.

§1703.309 Terms of repayment of de-
ferred loan payments.

(a) Deferments made to enable the
borrower to provide financing to local
businesses will be repaid over a period
of 60 months, in equal installments,
with payments beginning on the date
of the deferment, and continuing in
such a manner until the total amount
of the deferment is repaid. The
deferment payments will be made on
either a monthly or quarterly basis de-
pending on the existing repayment
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terms of the direct loan or insured loan
being deferred. The deferment will not
accrue interest.

(b) In the case of deferments made to
enable the borrower to provide commu-
nity development assistance, technical
assistance to businesses, and for other
community, business, or economic de-
velopment projects not included in
paragraph (a) of this section, the
deferment will be repaid over a period
of 120 months, in equal installments,
with payments beginning on the date
of the deferment and continuing in
such a manner until the total amount
of the deferment is repaid. The
deferment payments will be made on
either a monthly or quarterly basis de-
pending on the existing repayment
terms of the direct loan or insured loan
being deferred. The deferment will not
accrue interest.

(c) The maturity date of a loan may
not be extended as a result of a
deferment.

(d) If the required payment is not
made by the borrower or received by
the Administrator when due, the Ad-
ministrator will reduce the borrower’s
cushion of credit account established
under this subpart in an amount equal
to the deferment payment required.

(e) The balance in a borrower’s cush-
ion of credit account shall not be re-
duced by the borrower below the level
of the unpaid balance of the payment
deferred.

§1703.310 Environmental
ations.

consider-

Prospective recipients of funds re-
ceived from the deferment of loan pay-
ments are encouraged to consider the
potential environmental impact of
their proposed projects at the earliest
planning stage and plan development
in a manner that reduces, to the extent
practicable, the potential to affect the
quality of the human environment ad-
versely.

§1703.311 Application procedures for
deferment of loan payments.

(a) A borrower applying
deferment must:

(1) Submit a certified board resolu-
tion to the Administrator requesting a
deferment of principal and interest.
The resolution must:

for a
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(i) Be signed by the president or vice
president of the borrower;

(ii) Contain information on the total
amount of deferment requested for
each specific project;

(iii) Contain information on the type
of project and the length of deferment
requested as defined in §1703.309; and

(iv) Specify which officer of the bor-
rower has been given the authority to
certify to those matters required in
this section;

(2) Submit certification by the appro-
priate officer to the Administrator
that the proposed project will not vio-
late the limitations set forth in
§1703.306 and disclose all information
regarding any potential conflict of in-
terest or appearance of a conflict of in-
terest that would allow the Adminis-
trator to make an informed decision;

(3) Submit certification by the appro-
priate officer to the Administrator
that an investment in the rural devel-
opment project will be made by the
borrower in an amount equal to the de-
ferred debt service payment;

(4) Submit certification by the appro-
priate officer to the Administrator
that the amount of the deferment will
not exceed 50 percent of the total cost
of the project for which the deferment
is provided;

(5) Submit certification by the appro-
priate officer to the Administrator
that it will make a cushion of credit
payment necessary to satisfy the re-
quirement of §1703.305(a);

(6) Submit certification by the appro-
priate officer to the Administrator
that it will comply with §1703.313 and
provide documentation showing that
its total investments, including the
proposed investment, will not exceed
the investment limitations specified in
7 CFR part 1717, Subpart N, Invest-
ments, Loans and Guarantees by Elec-
tric Borrowers, or 7 CFR Part 1744,
Post Loan Policies and Procedures
Common to Guaranteed and Insured
Loans. The documentation must pro-
vide a list of each rural development
project the borrower has invested in to
date, including the investment
amounts;

(7) Submit to the Administrator writ-
ten identification of the direct loan(s)
and/or insured loan(s) for which pay-
ments are to be deferred;
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(8) Submit to the Administrator a
written narrative which contains infor-
mation regarding the proposed rural
development or job creation project
such as the manner in which the
project will promote community, busi-
ness, or economic development in rural
areas, the nature of the project, its lo-
cation, the primary beneficiaries, and,
if applicable, the number and type of
jobs to be created; and

(9) Submit to the Administrator a
letter of approval from the state regu-
latory authority, if applicable, grant-
ing its approval for the borrower to
defer direct loan payment(s) and/or in-
sured loan payment(s) and invest the
amount in a rural development project.

(b) The Administrator reserves the
right to determine that special cir-
cumstances require additional data
from borrowers before acting on a
deferment. The Administrator also re-
serves the right to require, as a condi-
tion of approving a loan payment
deferment pursuant to this subpart,
that the borrower execute and deliver
any amendments or supplements to its
loan documents that may be necessary
or appropriate to achieve the purposes
outlined in §1703.300.

(c) The Administrator will decide
whether the borrower is eligible for the
deferment and will notify the borrower
of the decision.

§1703.312 RUS review requirements.

Borrowers shall ensure that funds are
invested in the rural development
project as approved by RUS. The Ad-
ministrator reserves the right to re-
view the books and copy records of bor-
rowers receiving loan payment
deferments as necessary to ensure that
the investments in the rural develop-
ment project are in accordance with
this subpart and the representations
and purposes stated in the borrower’s
completed application. If an audit dis-
closes that the amount deferred was
not used for the purposes stated in the
completed application, the borrower
shall be required to promptly repay the
amount deferred and the benefits of the
deferment to the borrower will be re-
captured by RUS. The borrower is re-
sponsible for ensuring that disburse-
ments and expenditures of funds cov-
ering the investment in the rural de-
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velopment project are properly sup-
ported with certifications, invoices,
contracts, bills of sale, cancelled
checks, or any other forms of evidence
determined appropriate by the Admin-
istrator and that such supporting ma-
terial is available at the borrower’s
premises for review by the RUS field
accountant, borrower’s certified public
accountant, the Office of Inspector
General, the General Accounting Office
and any other accountant conducting
an audit of the borrower’s financial
statements for this rural development
program.

§1703.313 Compliance with other reg-
ulations.

(a) Investments in a rural economic
development project made by an elec-
tric borrower under this subpart are
subject to the provisions of 7 CFR part
1717, Subpart N, Investments, Loans
and Guarantees by Electric Borrowers.

(b) Investments in a rural economic
development project made by a tele-
phone borrower under this subpart are
subject to the provisions of 7 CFR Part
1744, Post Loan DPolicies and Proce-
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Subpart A—General Requirements

§1709.1 Purpose.

The purpose of the Rural Utilities
Service (RUS) Assistance to High En-
ergy Cost Rural Communities Program
is to help local communities meet their
energy needs through direct loans and
grants for energy facilities in quali-
fying extremely high energy cost com-
munities, grants and loans to the
Denali Commission for extremely high
energy cost communities in Alaska,
and grants to States to support revolv-
ing funds to finance more cost effective
means of acquiring fuel in qualifying
communities. This subpart sets forth
definitions and requirements which are
common to all grant and loan pro-
grams in this part administered by the
RUS Electric Program under section 19
of the Rural Electrification Act of 1936,
as amended (RE Act) (7 U.S.C. 918a).

§1709.2 Policy. [Reserved]

§1709.3 Definitions.

Administrator means the Adminis-
trator of the Rural Utilities Service
(RUS), United States Department of
Agriculture (USDA).

Agency means the Rural Utilities
Service (RUS), an agency of the United
States Department of Agriculture
(USDA), or a successor agency.

Census block means the smallest geo-
graphic entity for which the U.S. Cen-
sus Bureau collects and tabulates de-
cennial census information and which
are defined by boundaries shown on
census maps.

Census designated place (CDP) means a
statistical entity recognized by the
U.S. Census Bureau comprising a dense
concentration of population that is not
within an incorporated place but is lo-
cally identified by a name and which
has boundaries defined on census maps.

Electric program means the office
within RUS, and its successor organi-
zation, that administers rural elec-
trification programs authorized by the
Rural Electrification Act of 1936 (RE
Act) (7T U.S.C. 901 et seq.) and such other
programs so identified in USDA regula-
tions.

Extremely high energy costs means
community average residential energy
costs that are at least 275 percent of
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one or more home energy cost bench-
marks identified by RUS and based on
the latest available information on na-
tional average residential energy ex-
penditures as reported by the Energy
Information Administration (EIA) of
the United States Department of En-
ergy.

Financial assistance means a grant,
loan, or grant-loan combination issued
under this part.

Home energy means any energy source
or fuel used by a household for pur-
poses other than transportation, in-
cluding electricity, natural gas, fuel
oil, kerosene, liquified petroleum gas
(propane), other petroleum products,
wood and other biomass fuels, coal,
wind and solar energy. Fuels used for
subsistence activities in remote rural
areas are also included.

High energy cost benchmarks means
the criteria established by RUS for eli-
gibility as an extremely high energy
cost community. Extremely high en-
ergy cost benchmarks are calculated as
275 percent of the relevant national av-
erage household energy benchmarks.

Indian Tribe means a Federally recog-
nized tribe as defined under section 4 of
the Indian Self-Determination and
Education Assistance Act (26 U.S.C.
450b) to include ““* * * any Indian tribe,
band, nation, or other organized group
or community, including any Alaska
Native village or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act (43 U.S.C. 1601 et seq.),
that is recognized as eligible for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians.”

Person means any natural person,
firm, corporation, association, or other
legal entity, and includes Indian tribes
and tribal entities.

State means any of the several States
of the United States, and, where pro-
vided by law, any Territory of the
United States or other area authorized
to receive the services and programs of
the Rural Utilities Service or the Rural
Electrification Act of 1936, as amended.

Target area means the geographic
area to be served by the grant.

Target community means the unit or
units of local government in which the
target area is located.
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§1709.4 Allocation of available funds
among programs.

The Administrator, in his sole discre-
tion, shall allocate available funds
among the programs administered
under this part and determine the
grant application periods under each
program. In making fund allocations
for each fiscal year, the Administrator
may consider the amount of available
funds, the nature and amount of un-
funded grant applications and prior
awards, Agency resources, Agency pri-
orities, and any other pertinent infor-
mation.

§1709.5 Determination of energy cost
benchmarks.

(a) The Administrator shall estab-
lish, using the most recent data avail-
able, and periodically revise, the home
energy cost benchmarks and the high
energy cost benchmarks used to deter-
mine community eligibility for high
energy cost grant and loan programs
and the Denali Commission high en-
ergy cost grants and loans. In setting
these energy cost benchmarks, the Ad-
ministrator shall review the latest
available information on home energy
costs published by the EIA. High en-
ergy cost benchmarks will be set at 275
percent of the applicable national aver-
age home energy cost benchmark as de-
termined by the Administrator from
the published EIA data. Eligibility
benchmarks shall be published in each
grant announcement.

(b) For use in determining eligibility
for High Energy Cost Grants, the Ad-
ministrator may establish benchmarks
for national average annual household
expenditures and for national average
household per unit energy expenditures
for major home energy sources or fuels,
including, but not limited to, elec-
tricity, natural gas, fuel oil, kerosene,

liquified petroleum gas (propane),
other petroleum products, wood and
other biomass fuels, coal, wind and

solar energy.

§1709.6 Appeals.

An applicant may appeal a decision
by the Assistant Administrator, Elec-
tric Program rejecting an application
for failure to meet eligibility require-
ments. Applicants may not appeal rat-
ing panel scores or rankings. An appeal
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must be made, in writing to the Ad-
ministrator, within 10 days after the
applicant is notified of the determina-
tion to reject the application. Appeals
must state the basis for the appeal and
shall be submitted to the Adminis-
trator, Rural Utilities Service, U.S. De-
partment of Agriculture, 1400 Independ-
ence Ave., SW., STOP 1500, Wash-
ington, DC 20250-1500. Thereafter, the
Administrator will review the appeal
to determine whether to sustain, re-
verse, or modify the original deter-
mination. The Administrator’s deter-
mination shall be final. A written copy
of the Administrator’s decision will be
furnished promptly to the applicant.

§1709.7 Applicant eligibility.

An outstanding judgment obtained
against an applicant by the United
States in a Federal Court (other than
in the United States Tax Court), which
has been recorded, shall cause the ap-
plicant to be ineligible to receive a
grant or loan under this part until the
judgment is paid in full or otherwise
satisfied. RUS financial assistance
under this part may not be used to sat-
isfy the judgment.

§1709.8 Electronic submission.

Applicants may submit applications
and reports electronically if so pro-
vided in the applicable grant announce-
ment and grant agreements or if other
regulations provide for electronic sub-
mission. Any electronic submissions
must be in the form prescribed in the
applicable grant announcement, grant
agreement, or regulation.

§1709.9 Grant awards and advance of
funds.

The grantee must execute a grant
agreement that is acceptable to the
Agency. The grantee must sign and re-
turn the grant agreement to the Agen-
cy, within the time specified, before
any grant funds will be advanced.

§1709.10 Ineligible grant purposes.

Grant funds under this part may not
be used to:

(a) Pay costs of preparing the appli-
cation package for funding under pro-
grams in this part, or for any finders
fees or incentives for persons or enti-
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ties assisting in the preparation or sub-
mission of an application.

(b) Fund political activities;

(c) Pay any judgment or debt owed to
the United States; or

(d) Pay construction costs of the
project incurred prior to the date of
grant award except as provided herein.
Construction work should not be start-
ed and obligations for such work or
materials should not be incurred before
the grant is approved.

(1) Applicants may request Agency
approval for reimbursement of pre-
award construction obligations if there
are compelling reasons for proceeding
with construction before grant ap-
proval. Such requests may be approved
if the Agency determines that:

(i) Compelling reasons, as determined
by the Agency, exist for incurring obli-
gations before grant approval;

(ii) The obligations will be incurred
for authorized grant purposes;

(iii) All environmental requirements
applicable to the Agency and the appli-
cant have been met;

(iv) The applicant has the legal au-
thority to incur the obligations at the
time proposed, and payment of the
debts will remove any basis for any me-
chanic’s, material, or other liens that
may attach to the grant financed prop-
erty: and

(v) The expenditure is incurred no
more than 18 months before the date of
the Administrator’s approval of the
grant award.

(2) The Agency may authorize pay-
ment of approved pre-award project
construction obligations at the time of
award approval. The applicant’s re-
quest and the Agency’s authorization
for paying such obligations shall be in
writing.

§1709.11 Award conditions.

In addition to all other grant require-
ments, all approved applicants will be
required to do the following:

(a) Enter into a grant agreement
with the Agency in form and substance
acceptable to the Agency;

(b) Request advances or reimburse-
ments, as applicable, as provided in the
grant agreement; and

(c) Maintain a financial management
system that is acceptable to the Agen-
cy.
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§1709.12 Reporting requirements.

To support Agency monitoring of
project performance and use of grant
funds, Grantees shall file periodic re-
ports, required under 7 CFR part 3015,
as provided in this part, and the grant
agreement as follows:

(a) A financial status report listing
project expenditures by budget cat-
egory in such form and at such times
as provided in the grant agreement.

(b) Project performance reports in
such form and at such intervals as pro-
vided in the grant agreement. The
project performance report shall com-
pare accomplishments to the objectives
stated in the proposal and grant agree-
ment. The project performance report
should identify all completed tasks
with supporting documentation. If the
project schedule as approved in the
grant agreement is not being met, the
report should discuss the problems or
delays that may affect completion of
the project. Objectives for the next re-
porting period should be listed. Compli-
ance with any special condition on the
use of award funds should be discussed.
Reports are due as provided in the
grant agreement.

(c) A final project performance report
with supporting documentation in such
form and at the time specified in the
grant agreement.

(d) Such other reports as the Agency
determines are necessary to assure ef-
fective grant monitoring as part of the
grant agreement or the grant an-
nouncement as a condition of the grant
award or advances of funds.

§1709.13 Grant administration.

The authority to approve administra-
tive actions is vested in the Adminis-
trator except as otherwise provided in
the RUS delegations of authority. Ad-
ministration of RUS grants is governed
by the provisions of this subpart and
subpart B of this part, the terms of the
grant agreement and, as applicable, the
provisions of 7 CFR parts 3015, 3016 and
3017, or their successors.

§1709.14 Inspections.

The grantee will permit periodic in-
spection of the grant project oper-
ations by a representative of the Agen-
cy.
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§1709.15 Grant closeout.

Grant closeout is when all required
work is completed, administrative ac-
tions relating to the completion of
work and expenditure of funds have
been accomplished, the final project re-
port has been submitted and found ac-
ceptable by RUS and RUS accepts final
expenditure information. No moni-
toring action by RUS of the grantee is
required after grant closeout. However,
grantees remain responsible in accord-
ance with the terms of the grant agree-
ment for compliance with conditions
on property acquired or derived
through grant funds.

§1709.16 Performance reviews.

Each grant agreement shall include
performance criteria and RUS will reg-
ularly evaluate the progress and per-
formance of grantee according to such
criteria. If the grantee does not comply
with or does not meet the performance
criteria set out in the grant agreement,
the Administrator may require amend-
ment of the grant agreement, or may
suspend or terminate the grant pursu-
ant to 7 CFR 2015, subpart N.

§1709.17

(a) All grants made under this sub-
part are subject to the requirements of
7 CFR part 1794 or its successor.

(b) Applicants must address environ-
mental aspects of their projects in the
grant application in sufficient detail to
allow the Agency to categorize the
project for purposes of compliance with
environmental review requirements.
The grant announcement will establish
the form and content of the environ-
mental information required for the
application.

(c) Projects that are selected for
grant awards by the Administrator will
be reviewed by the Agency under 7 CFR
part 1794 prior to final award approval.
The Agency may require the selected
applicant to submit additional infor-
mation, including an environmental re-
port, environmental assessment, or en-
vironmental impact statement, as may
be required, concerning the proposed
project in order to complete the re-
quired reviews and to develop any
project-specific conditions for the final
grant agreement.

Environmental review.
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§1709.18

This program will be administered in
accordance with applicable Federal
Civil Rights Law. All grants made
under this subpart are subject to the
requirements of title VI of the Civil
Rights Act of 1964, which prohibits dis-
crimination on the basis of race, color
or national origin. In addition, all
grants made under this subpart are
subject to the requirements of section
504 of the Rehabilitation Act of 1973, as
amended, which prohibits discrimina-
tion on the basis of disability; the re-
quirements of the Age Discrimination
Act of 1975, which prohibits discrimina-
tion on the basis of age; and title III of
the Americans with Disabilities Act,
which prohibits discrimination on the
basis of disability by private entities in
places of public accommodations.
Grantees are required to comply with
certain regulations on nondiscrimina-
tion in program services and benefits
and on equal employment opportunity
including 7 CFR parts 15 and 15b; and 45
CFR part 90, as applicable.

Civil rights.

§1709.19 Other USDA regulations.

The grant programs under this part
are subject to the provisions of other
departmental regulations, including
but not limited to the following depart-
mental regulations, or their successors,
as applicable:

(a) 7 CFR part 3015, Uniform Federal
Assistance Regulations;

(b) 7T CFR part 3016, Uniform Admin-
istrative Requirements for Grants and
Cooperative Agreements to State and
Local Governments;

(c) 7 CFR part 3017, Governmentwide
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace
(Grants);

(d) 7 CFR part 3018, New Restrictions
on Lobbying;

(e) 7T CFR part 3019, Uniform Adminis-
trative Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals and Other Non-
profit Organizations; and

(f) 7 CFR part 3052, Audits of States,
Local Governments and Non-profit Or-
ganizations.
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§1709.20 Member delegate clause.

Each grant agreement under this
part shall provide that no member of
Congress shall be admitted to any
share or part of a grant program or any
benefit that may arise there from, but
this provision shall not be construed to
bar as a contractor under a grant a
publicly held corporation whose owner-
ship might include a member of Con-
gress.

§1709.21 Audit requirements.

The grantee shall provide the Agency
with an audit for each year, beginning
with the year in which a portion of the
financial assistance is expended, in ac-
cordance with the following:

(a) If the grantee is a for-profit enti-
ty, an RUS Electric or Telecommuni-
cation borrower or any other entity
not covered by paragraph (b) of this
section, the recipient shall provide an
independent audit report in accordance
with 7 CFR part 1773, ‘““‘Policy on Audits
of RUS Borrowers’” and the grant
agreement.

(b) If the grantee is a State or local
government, or a non-profit corpora-
tion (other than an RUS Electric or
Telecommunication Borrower), the re-
cipient shall provide an audit in ac-
cordance with 7 CFR part 3052.

§1709.22 Project changes.

The Grantee shall obtain prior writ-
ten approval from the Agency for any
change to the scope or objectives of the
approved grant project.

§§1709.23-1709.99 [Reserved]

§1709.100 OMB control number.

The information collection require-
ments in this part are approved by the
Office of Management and Budget and
assigned OMB control number 0572—
0136.

Subpart B—RUS High Energy Cost
Grant Program

§1709.101 Purpose.

This subpart establishes policies and
procedures for the Rural Utilities Serv-
ice (RUS) High Energy Cost Grant Pro-
gram under section 19(a)(1) of the Rural
Electrification Act of 1936, as amended
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(7 U.S.C. 918a(a)(1)). The purpose of this
grant program is to assure access to
adequate and reliable energy services
for persons in extremely high energy
cost communities by providing finan-
cial assistance to acquire, construct,
extend, upgrade, and otherwise im-
prove energy generation, transmission,
or distribution facilities serving the
community.

§1709.102

(a) All high energy cost grants will
be awarded competitively subject to
the Ilimited exceptions in 7 CFR
3015.158(d).

(b) RUS may give priority consider-
ation to projects that benefit smaller
rural communities, communities expe-
riencing economic hardship, projects
that extend service to households that
lack reliable centralized or commercial
energy services, and projects that cor-
rect imminent hazards to public safety,
welfare, the environment or critical
community energy facilities. RUS may
also give priority to projects that are
coordinated with State rural develop-
ment initiatives or that serve a Feder-
ally-identified Empowerment Zone or
Enterprise Community (EZ/EC) or a
USDA-identified ‘‘Champion Commu-
nity.” Priority consideration will be
provided through the award of addi-
tional points under the project selec-
tion criteria as specified in the grant
announcement.

Policy.

§§1709.103-1709.105 [Reserved]

§1709.106 Eligible applicants.

(a) Eligible applicants for grants to
fund projects serving eligible ex-
tremely high energy cost communities
include Persons, States, political sub-
divisions of States, and other entities
organized under the laws of States.

(b) Eligible applicants may be for-
profit or non-profit business entities
including but not limited to corpora-
tions, associations, partnerships, lim-
ited liability partnerships (LLPs), co-
operatives, trusts, and sole proprietor-
ships.

(c) Eligible government applicants
include State and local governments,
and agencies and instrumentalities of
States and local governments.

65

§1709.107

(d) Indian tribes, other tribal enti-
ties, and Alaska Native Corporations
are eligible applicants.

(e) Individuals are also eligible appli-
cants under this program, however the
proposed grant project must provide
community benefits and not be for the
sole benefit of the individual applicant
or an individual household.

(f) As a condition of eligibility, the
applicant must demonstrate the capac-
ity:

(1) to enter into a binding grant
agreement with the Federal Govern-
ment at the time of the award ap-
proval; and

(2) to carry out the proposed grant
project according to its terms.

§1709.107 Eligible communities.

(a) An eligible community under this
program is one in which the average
home energy costs exceed 275 percent
of the national average under one or
more high energy cost benchmarks es-
tablished by RUS based on the latest
available residential energy informa-
tion from the Energy Information Ad-
ministration (EIA) of the United States
Department of Energy. RUS will up-
date the national and high energy cost
community benchmarks periodically to
incorporate any changes in national
home energy costs reported by EIA.
RUS will publish the high energy cost
community benchmark criteria in the
grant announcement. Community eligi-
bility will be determined by RUS at the
time of application based on the cri-
teria published in the applicable grant
announcement.

(b) The Application must include in-
formation demonstrating that each
community in the grant’s proposed tar-
get area exceeds one or more of the
RUS high energy cost community
benchmarks to be eligible for assist-
ance under this program. The smallest
area that may be designated as a tar-
get area is a 2000 Census block

(c) The target community may in-
clude an extremely high cost to serve
portion of a larger service area that
does not otherwise meet the criteria,
provided that the applicant can estab-
lish that the costs to serve the smaller
target area exceed the benchmark.

(d) In determining the community
energy costs, applicants may include
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additional revenue sources that lower
the rates or out of pocket consumer en-
ergy costs such as rate averaging, and
other Federal, State, or private cost
contributions or subsidies.

(e) The applicant may propose a
project that will serve high energy cost
communities across a State or region,
but where individual project bene-
ficiaries will be selected at a later
time. In such cases, to establish eligi-
bility, the applicant must provide suf-
ficient information in the application
to determine that the proposed target
area includes eligible high energy cost
communities and proposed selection
criteria to assure that grant funds are
used to serve eligible communities.

§1709.108 Supporting data for deter-
mining community eligibility.

The application shall include the fol-
lowing:

(a) Documentation of energy costs. Doc-
uments or references to published or
other sources for information or data
on home energy expenditures or equiv-
alent measures used to support eligi-
bility, or where such information is un-
available or does not adequately reflect
the actual cost of average home energy
use in a local community, reasonable
estimates of commercial energy costs.

(b) Served areas. A comparison of the
historical residential energy cost or ex-
penditure information for the local
commercial energy provider(s) serving
the target community or target area
with the benchmark criteria published
by the Agency.

(c) Engineering estimates. Estimates
based on engineering standards may be
used in lieu of historical residential en-
ergy costs or expenditure information
under the following circumstances:

(1) Where historical community en-
ergy cost data are unavailable
(unserved areas), incomplete or other-
wise inadequate;

(2) Where the target area is not con-
nected to central station electric serv-
ice to a degree comparable with other
residential customers in the State or
region.

(3) Where historic energy costs do not
reflect the costs of providing a nec-
essary upgrade or replacement of en-
ergy infrastructure that would have
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the effect of raising costs above one or
more of the Agency benchmarks.

(d) Independent Agency review. Infor-
mation to support high energy cost eli-
gibility is subject to independent re-
view by the Agency. The Agency may
reject applications that are not based
on credible data sources or sound engi-
neering estimates.

§1709.109 Eligible projects.

Eligible projects are those that ac-
quire, construct, extend, repair, up-
grade or otherwise improve energy gen-
eration, transmission or distribution
facilities serving communities with ex-
tremely high energy costs. All energy
generation, transmission and distribu-
tion facilities and equipment used to
provide or improve electricity, natural
gas, home heating fuels, and other en-
ergy services to eligible communities
are eligible. Projects providing or im-
proving service to communities with
extremely high energy costs through
on-grid and off-grid renewable energy
technologies, energy efficiency, and en-
ergy conservation projects and services
are eligible. A grant project is eligible
if it improves, or maintains energy
services, or reduces the costs of pro-
viding energy services to eligible com-
munities. Examples of eligible activi-
ties include, but are not limited to, the
acquisition, construction, replacement,
repair, or improvement of:

(a) Electric generation, transmission,
and distribution facilities, equipment,
and services serving the eligible com-
munity;

(b) Natural gas distribution or stor-
age facilities and associated equipment
and activities serving the eligible com-
munity;

(c) Petroleum product storage and
handling facilities serving residential
or community use.

(d) Renewable energy facilities used
for on-grid or off-grid electric power
generation, water or space heating, or
process heating and power for the eligi-
ble community;

(e) Backup up or emergency power
generation or energy storage equip-
ment, including distributed generation,
to serve the eligible community; and

(f) Implementation of cost-effective
energy efficiency, energy conservation
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measures that are part of the imple-
mentation of a coordinated demand
management or energy conservation
program for the eligible community,
such as, for example, weatherization of
residences and community facilities, or
acquisition and installation of energy-
efficient or energy saving appliances
and devices .

§1709.110 Use of grant funds.

(a) Project development costs. Grants
may be used to fund the costs and ac-
tivities associated with the develop-
ment of an eligible energy project.
RUS will in no case approve the use of
grant funds to be used solely or pri-
marily for project development costs.
Eligible project development costs
must be reasonable and directly related
to the project and may include the fol-
lowing:

(1) Costs of conducting, or hiring a
qualified consultant to conduct, a fea-
sibility analysis of the proposed project
to help establish the financial and
technical sustainability of the project,
provided that such costs do not exceed
more than 10 percent of total project
costs;

(2) Design and engineering costs, in-
cluding costs of environmental and cul-
tural surveys and consulting services
necessary to the project and associated
environmental review, siting and per-
mit approvals; and

(3) Fees for legal and other profes-
sional services directly related to the
project.

(b) Construction costs. Grant funds
may be used for the reasonable costs of
construction activities, including ini-
tial construction, installation, expan-
sion, extension, repair, upgrades, and
related activities, including the rental
or lease of necessary equipment, to
provide or improve energy generation,
transmission, or distribution facilities
or services;

(c) Acquisitions and purchase. Grant
funds may be used for the acquisition
of property, equipment, and materials,
including the purchase of equipment,
and materials, the acquisition or leas-
ing of real or personal property, equip-
ment, and vehicles associated with and
necessary for project development,
construction, and operation. Grant
funds may be used for the acquisition
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of new or existing facilities or systems
where such action is a cost-effective
means to extend or maintain service to
an eligible community or reduces the
costs of such service for the primary
benefit of community residents.

(d) Grantee cost contributions. Grant
funds may be applied as matching
funds or cost contributions under Fed-
eral or other programs where the terms
of those programs so allow use of other
Federal funds.

§1709.111 Limitations on use of grant
funds.

(a) Planning and administrative costs.
Not more than 4 percent of each grant
award may be used for the planning
and administrative expenses of the ap-
plicant that are unrelated to the grant
project.

(b) Unproven technology. Only
projects that utilize technology with a
proven operating history, and for
which there is an established industry
for the design, installation, and service
(including spare parts) of the equip-
ment, are eligible for funding. Energy
projects utilizing experimental, devel-
opmental, or prototype technologies or
technology demonstrations are not eli-
gible for grant funds. The determina-
tion by RUS that a project relies on
unproven technology shall be final.

§1709.112 Ineligible grant purposes.

(a) Grant funds may not be used for
the costs of preparing the grant appli-
cation, finders fees, fuel purchases,
routine maintenance or other oper-
ating costs, or purchase of equipment,
structures or real property not directly
associated with providing energy serv-
ices in the target community, or, ex-
cept as provided in §1709.11(d), project
construction costs incurred prior to
the date of the grant award.

(b) In general, grant funds may not
be used to support projects that pri-
marily benefit areas outside of eligible
target communities. However, grant
funds may be used to finance an eligi-
ble target community’s proportionate
share of a larger energy project.

(¢) Grant funds may not be used to
refinance or repay the applicant’s out-
standing loans or 1loan guarantees
under the Rural Electrification Act of
1936, as amended.
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§1709.113 Limitations
awards.

(a) The Administrator may establish
minimum or maximum amount of
funds that may be awarded in a single
grant application within in any grant
cycle in order to distribute available
grant funds as broadly as possible. If
the Administrator elects to impose a
minimum or maximum grant amount,
the limitations will be published in the
grant announcement.

(b) The Administrator may restrict
eligible applicants to a single award of
grant funds or to a monetary cap on
grant awards within a grant cycle in
order to assure that the available grant
funds are distributed as broadly as pos-
sible. If the Administrator elects to im-
pose a limit or cap on grant awards,
the terms will be established in the
grant announcement.

on grant

§1709.114 Application process.

The RUS will request applications for
high energy cost grants on a competi-
tive basis by publication of a grant an-
nouncement as a Notice of Funds
Availability (NOFA) or Notice of Fund-
ing Opportunity. The grant announce-
ment will establish the amount of
funds available, the application pack-
age contents and additional require-
ments, the availability of application
materials, high energy cost community
eligibility benchmarks, selection cri-
teria and weights, priority consider-
ations, and deadlines and procedures
for submitting applications.

§1709.115 Availability of application
materials.

Application materials, including cop-
ies of the grant announcement and all
required forms and certifications will
be available by request from the Agen-
cy and by such other means as the
Agency may determine. In addition,
the Agency may make available an ap-
plication guide and other materials
that may be of assistance to prospec-
tive applicants.

§1709.116 Application package.

The requirements for the application
package will be established in the
grant announcement. A complete appli-
cation package will consist of the
standard application for federal assist-
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ance (SF-424 series), as applicable, a
narrative project proposal prepared in
accordance with the grant announce-
ment, an RUS environmental profile,
and such other supporting documenta-
tion, forms, and certifications as re-
quired in the grant announcement and
this part.

§1709.117 Application requirements.

(a) Required forms. The forms required
for application and where to obtain
them will be specified in the announce-
ment. All required forms must be com-
pleted, signed and submitted by a per-
son authorized to submit the proposal
on behalf of the applicant. For applica-
tions and forms that are submitted
electronically, the application must be
authenticated as provided in the grant
announcement. In the case of grant ap-
plications submitted electronically,
the applicant may be required to pro-
vide signed originals of required forms
prior to and as a condition of the grant
award.

(b) Narrative proposal. Each applica-
tion must include a narrative proposal
describing the proposed project and ad-
dressing eligibility and selection cri-
teria. The grant announcement will
specify the contents, order, and format
for the narrative proposal. The pro-
posal must include all the required ele-
ments identified in this subsection.
The grant announcement may estab-
lish additional required elements that
must be addressed in the narrative
project proposal.

(1) Executive summary. A summary of
the proposal should briefly describe the
project including target community,
goals, tasks to be completed and other
relevant information that provides a
general overview of the project. The
applicant must clearly state the
amount of grant funds requested and
identify any priority ratings for which
the applicant believes it is qualified.

(2) Applicant eligibility. The narrative
and supporting documentation must
describe the applicant and establish its
eligibility.

(3) Community eligibility. This section
must describe the target area and com-
munities to be served by the project
and demonstrate eligibility. The appli-
cant must clearly identify the:
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(i) Location and population of the
areas to be served by the project;

(ii) Population of the local govern-
ment division to which they belong;

(iii) Identity of local energy pro-
viders; and

(iv) Sources of the high energy cost
data and estimates used.

(4) Project eligibility. The narrative
must describe the proposed project in
sufficient detail to establish that it is
an eligible project.

(5) Project description. The project de-
scription must:

(i) Describe the project design, mate-
rials, and equipment in sufficient de-
tail to support a finding of technical
feasibility;

(ii) Identify the major tasks to be
performed and a proposed timeline for
completion of each task; and

(iii) Identify the location of the
project target area and the eligible ex-
tremely high energy cost communities
to be served.

(6) Project management. The applicant
must describe how and by whom the
project will be managed during con-
struction and operation. The descrip-
tion should address the applicant’s or-
ganizational structure, key project per-
sonnel and the degree to which full
time employees, affiliated entities or
contractors will be utilized. The appli-
cant must describe the identities, legal
relationship, qualifications and experi-
ence of those persons that will perform
project management functions. If the
applicant proposes to use the equip-
ment or design, construction and other
services from non-affiliated entities,
the applicant must describe how it
plans to contract for such equipment
or services.

(7 Budget. The budget narrative
must present a detailed breakdown of
all estimated costs and allocate these
costs among the listed tasks in the
work plan. All project costs, not just
grant funds, must be accounted for in
the budget. A pro forma operating
budget for the first year of operations
must also be included. The detailed
budget description must be accom-
panied by SF-424A, ‘“Budget Informa-
tion—Non-Construction Programs,’” or
SF-424C ‘“‘Budget Information—Con-
struction Programs,’”’ as applicable.
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(8) Project goals and objectives. The ap-
plicant must identify unambiguous
measures for expected cost reduction,
efficiencies or other improvements and
the degree to which the incremental
benefit will be enjoyed by residents of
the eligible community. The descrip-
tion should specifically address how
the project will provide or improve en-
ergy generation, transmission or dis-
tribution services in the target area.
The project objectives and proposed
evaluation measures will be the basis
for project performance measures in
the grant agreement.

(9) Performance measures. The applica-
tion must include specific criteria for
measuring project performance. These
proposed criteria will be used in estab-
lishing performance measures incor-
porated in the grant agreement in the
event the proposal receives funding
under this subpart. These suggested
criteria are not binding on the Agency.
Appropriate measures of project per-
formance include expected reductions
in home energy costs, avoided cost in-
creases, enhanced reliability, new
households served, or economic and so-
cial benefits from improvements in en-
ergy services.

(10) Proposal evaluation and selection
criteria. The application must address
individually and in narrative form each
of the proposal evaluation and selec-
tion criteria referenced in the grant
announcement.

(11) Rural development initiatives. The
proposal should describe whether and
how the proposed project will support
any State rural development initia-
tives. If the project is in support of a
rural development initiative, the appli-
cation should include confirming docu-
mentation from the appropriate rural
development agency. The application
must identify the extent to which the
project is dependent upon or tied to
other rural development initiatives,
funding and approvals.

(12) Environmental profile. The appli-
cation must include information about
project characteristics and site specific
conditions that may involve environ-
mental, historic preservation and other
resource issues. This information must
be presented in sufficient detail so as
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to facilitate the Agency’s identifica-
tion of projects that may require addi-
tional environmental review under 7
CFR part 1794 before a grant award can
be approved. The format and require-
ments for the environmental profile
will be established in the grant an-
nouncement.

(13) Regulatory and other required
project approvals. The applicant must
identify all regulatory or other approv-
als required by other Federal, State,
local, tribal or private entities (includ-
ing conditions precedent to financing)
that are necessary to carry out the pro-
posed project and an estimated sched-
ule for obtaining the necessary permits
and approvals.

§1709.118 Submission of applications.

Unless otherwise provided in the
grant announcement, a complete origi-
nal application package and two copies
must be submitted by the application
deadline to RUS at the address speci-
fied in the applicable announcement.
Instructions for submittal of applica-
tions electronically will be established
in the grant announcement.

§1709.119 Review of applications.

(a) RUS will review each application
package received to determine whether
the applicant is eligible and whether
the application is timely, complete,
and responsive to the requirements set
forth in the grant announcement.

(b) RUS may, at its discretion, con-
tact the applicant to clarify or supple-
ment information in the application
needed to determine eligibility, identi-
fying information, and grant requests
to allow for informed review. Failure of
the applicant to provide such informa-
tion in response to a written request by
the Agency within the time frame es-
tablished by the Agency may result in
rejection of the application.

(c) After consideration of the infor-
mation submitted, the Assistant Ad-
ministrator, Electric Program will de-
termine whether an applicant or
project is eligible and whether an ap-
plication is timely, complete, and re-
sponsive to the grant announcement
and shall notify the applicant in writ-
ing. The Assistant Administrator’s de-
cision on eligibility may be appealed to
the Administrator.
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§1709.120 Evaluation of applications.

(a) The Agency will establish one or
more rating panels to review and rate
the grant applications. The panels may
include persons not employed by the
Agency.

(b) All timely and complete applica-
tions that meet the eligibility require-
ments will be referred to the rating
panel. The rating panel will evaluate
and rate all referred applications ac-
cording to the evaluation criteria and
weights established in the grant an-
nouncement. Panel members may
make recommendations for conditions
on grant awards to promote successful
performance of the grant or to assure
compliance with other Federal require-
ments.

(c) After the rating panel has evalu-
ated and scored all proposals, in ac-
cordance with the point allocation
specified in the grant announcement,
the panel will prepare a list of all ap-
plications in rank order, together with

funding level recommendations and
recommendations for conditions, if
any.

(d) The list of ranked projects and
rating panel recommendations will be
forwarded to the Administrator for re-
view and selection.

§1709.121 Administrator’s review and
selection of grant awards.

(a) The final decision to make an
award is at the discretion of the Ad-
ministrator. The Administrator shall
make any selections of finalists for
grant awards after consideration of the
applications, the rankings, comments,
and recommendations of the rating
panel, and other pertinent information.

(b) Based on consideration of the ap-
plication materials, ranking panel rat-
ings, comments, and recommendations,
and other pertinent information, the
Administrator may elect to award less
than the full amount of grant re-
quested by an applicant. Applicants
will be notified of an offer of a reduced
or partial award. If an applicant does
not accept the Administrator’s offer of
a reduced or partial award, the Admin-
istrator may reject the application and
offer an award to the next highest
ranking project.



Rural Utilities Service, USDA

(c) The projects selected by the Ad-
ministrator will be funded in rank
order to the extent of available funds.

(d) In the event an insufficient num-
ber of eligible applications are received
in response to a published grant an-
nouncement and selected for funding to
exhaust the funds available, the Ad-
ministrator reserves the discretion to
reopen the application period and to
accept additional applications for con-
sideration under the terms of the grant
announcement. A notice regarding the
reopening of an application period will
be published in the FEDERAL REGISTER.

of
under

§1709.122 Consideration
grant applications
grant announcements.

At the discretion of the Adminis-
trator, the grant announcement may
provide that all eligible but unfunded
proposals submitted under preceding
competitive grant announcements may
also be considered for funding. This op-
tion is provided to reduce the burden
on applicants and the Agency. The
grant announcement shall indicate how
applicants may request reconsideration
of previously submitted, but unfunded,
applications and how they may supple-
ment their applications.

eligible
later

§1709.123 Evaluation
weights.

(a) Establishing evaluation criteria and
weights. The grant announcement will
establish the evaluation criteria and
weights to be used in ranking the grant
proposals submitted. Unless supple-
mented in the grant announcement,
the criteria listed in this section will
be used to evaluate proposals sub-
mitted under this program. Additional
criteria may be included in the grant
announcement. In establishing evalua-
tion criteria and weights, the total
points that may be awarded for project
design and technical merit criteria
shall not be less than 65 percent of the
total available points, and the total
points awarded for priority criteria
shall not be more than 35 percent of
the total available points. The dis-
tribution of points to be awarded per
criterion will be identified in the grant
announcement.

(b) Project design and technical merit.
In reviewing the grant proposal’s

criteria and
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project design and technical merit, re-
viewers will consider the soundness of
the applicant’s approach, the project’s
technical and financial feasibility, the
adequacy of financial and other re-
sources, the capabilities and experience
of the applicant and its project man-
agement team, the project goals, and
identified community needs and bene-
fits. Points will be awarded under the
following project elements:

(1) Comprehensiveness and feasibility.
Reviewers will assess the technical and
economic feasibility of the project and
how well its goals and objectives ad-
dress the challenges of the eligible
communities. The panel will review the
proposed design, construction, equip-
ment and materials for the proposed
energy facilities to determine tech-
nical feasibility. Reviewers may pro-
pose additional conditions on the grant
award to assure that the project is
technically sound. Budgets will be re-
viewed for completeness and the
strength of non-Federal funding com-
mitments. Points may not be awarded
unless sufficient detail is provided to
determine whether or not funds are
being used for qualified purposes. Re-
viewers will consider the adequacy of
the applicant’s budget and resources to
carry out the project as proposed. Re-
viewers will also evaluate how the ap-
plicant proposes to manage available
resources such as grant funds, income
generated from the facilities and any
other financing sources to maintain
and operate a financially viable project
once the grant period has ended. Re-
viewers must make a finding of oper-
ational sustainability for any points to
be awarded. Projects for which future
grant funding is likely to be required
in order to assure ongoing operations
will not receive any points.

(2) Demonstrated experience. Reviewers
will consider whether the applicant or
its project team have demonstrated ex-
perience in successfully administering
and carrying out projects that are com-
parable to that proposed in the applica-
tion. The reviewers may assign a high-
er point score to proposals that develop
the internal capacity to provide or im-
prove energy services in the eligible
communities over other proposals that
rely extensively on temporary outside
contractors.
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(3) Community needs. Reviewers will
consider the applicant’s assessment of
community energy needs to be ad-
dressed by the proposed project as well
as the severity of physical and eco-
nomic challenges affecting the target
communities. In determining whether
one proposal should receive more
points than another under this cri-
terion, reviewers will consider the rel-
ative burdens placed on the commu-
nities and individual households by ex-
tremely high energy costs, the hard-
ships created by limited access to reli-
able and affordable energy services and
the availability of other resources to
support or supplement the proposed
grant funding.

(4) Project evaluation and performance
measures. Reviewers will consider the
applicant’s suggested project evalua-
tion and performance criteria. Review-
ers may award higher points to criteria
that are quantifiable, directly relevant
to project goals, and reflect serious
consideration than to more subjective
performance criteria that do not incor-
porate variables that reflect a reduc-
tion in energy cost or improvement in
service.

(5) Coordination with rural development
initiatives. Proposals that include docu-
mentation confirming coordination
with State rural development initia-
tives may be credited points for this
criterion.

(c) Priority considerations. Subject to
the limitation in paragraph (a) of this
section, evaluation points may also be
awarded for projects that advance iden-
tified priority interests identified in
the grant announcement to assist the
Agency in selecting among competing
projects when the amount of funding
requests exceed available funds. The
grant announcement may incorporate
all or some of the priority criteria list-
ed below, and as discussed in paragraph
(a) of this section, the grant announce-
ment may supplement these criteria.
The announcement will also specify the
points that will be awarded to quali-
fying applications under these priority
criteria.

(1) Community economic hardship. Eco-
nomic hardship points may be awarded
where the median household income for
the target community is significantly
below the State average or where the
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target community suffers from eco-
nomic conditions that severely con-
strain its ability to provide or improve
energy facilities serving the commu-
nity. Applicants must describe in de-
tail and document conditions creating
severe community economic hardship
in the proposal.

(2) Rurality. Priority consideration
may be given to proposals that serve
smaller rural communities. Applica-
tions will be scored based on the popu-
lation of the largest incorporated cit-
ies, towns or villages or census des-
ignated places included within the
grant’s proposed target area as deter-
mined using the latest available popu-
lation figures from the U.S. Census Bu-
reau.

(3) Unserved energy needs. Points may
be awarded to projects that extend or
improve electric or other energy serv-
ices to eligible communities or areas of
eligible communities that do not have

reliable centralized or commercial
service.
(4) Imminent hacard. Additional

points may be awarded for projects
that correct a condition posing an im-
minent hazard to public safety, public
welfare, the environment, or to a crit-
ical community or residential energy
facility in immediate danger of failure
because of a deteriorated condition, ca-
pacity limitation, or damage from a
natural disaster or accident.

(5) Cost sharing. Projects that evi-
dence significant commitments of
funds, contributed property, equip-
ment, or other in kind support for the
project may be awarded additional
points for this criterion where the ag-
gregate value of these contributions
exceed ten percent of total eligible
project costs.

§1709.124 Grant award procedures.

(a) Notification of applicants. The
Agency will notify all applicants in
writing whether they have been se-
lected for a grant award. Applicants
that have been selected as finalists for
a competitive grant award will be noti-
fied in writing of their selection and
advised that the Agency may request
additional information in order to
complete the required environmental
review under 7 CFR 1794 and to meet
other pre-award conditions.
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(b) Letter of conditions. The Agency
will notify each applicant selected as a
finalist in writing setting out the
amount of grant funds and the terms
and conditions under which the grant
will be made and requesting that the
applicant indicate in writing its intent
to accept these conditions.

(c) Applicant’s intent to meet condi-
tions. Upon reviewing the conditions
and requirements in the letter of condi-
tions, the selected applicant must no-
tify the agency in writing within the
time period indicated, of its acceptance
of the conditions, or if the proposed
certain conditions cannot be met, the
applicant must so advise the Agency
and may propose alternate conditions.
The Agency must concur with any
changes proposed to the letter of condi-
tions by the applicant before the appli-
cation will be further processed.

(d) Grant agreement. The Agency and
the grantee must sign a grant agree-
ment acceptable to the Agency prior to
the advance of funds.

§§1709.125-1709.200 [Reserved]

Subpart C—Bulk Fuel Revolving
Fund Grant Program

§1709.201 Purpose.

This subpart establishes policies and
procedures for the Rural Utilities Serv-
ice (RUS) State Bulk Fuel Revolving
Fund Grants. The purpose of this grant
program is to assist State entities in
establishing and supporting a revolving
fund to provide a more cost-effective
means of purchasing fuel for commu-
nities where the fuel cannot be shipped
by means of surface transportation.

§1709.202 Policy. [Reserved]

§1709.203 Definitions.

As used in this subpart, the following
definitions apply:

Eligible area means any area that is
primarily dependent on delivery of fuel
by water or air for a significant part of
the year and where fuel cannot be
shipped routinely by means of surface
transportation either because of abso-
lute physical constraints or because
surface transportation is not practical
or is prohibitively expensive.
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Fuel means oil, diesel fuel, gasoline
and other petroleum products, coal,
and any other material that can be
burned to make energy.

State entity means a department,
agency, or instrumentality of any
State.

Surface transportation means trans-
portation by road, rail or pipeline.

§§1709.204-1709.206 [Reserved]

§1709.207

Eligible applicants are restricted to
State entities in existence as of No-
vember 9, 2000. Eligible State entities
may partner with other entities, in-
cluding other government agencies, in
carrying out the programs funded by
this program. Each applicant must
demonstrate that it has the authority
to enter into a binding agreement with
the Federal Government to carry out
the grant activities.

Eligible applicants.

§1709.208 Use of grant funds.

Grant funds must be used to estab-
lish and support a revolving loan fund
that facilitates cost effective fuel pur-
chases for persons, communities, and
businesses in eligible areas. Where a re-
cipient State entity’s existing program
is authorized to fund multiple pur-
poses, grant funds may only be used to
the extent the recipient fund finances
eligible activities.

§1709.209 Limitations on use of grant
funds.

Not more than 4 percent of the grant
award may be used for the planning
and administrative expenses of the
grantee.

§1709.210 Application process.

(a) Applications. The Agency will so-
licit applications on a competitive
basis by publication of a grant an-
nouncement establishing the amount
of funds available, the maximum grant
award, the required application mate-
rials and where to obtain them, the
evaluation and selection criteria and
weights, and application deadlines. Un-
less otherwise specified in the an-
nouncement, applicants must file an
original application package and two
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copies. Where provided in the grant an-
nouncement, applicants may submit
electronic applications.

(b) Required forms. The grant applica-
tion will use the Standard Application
for Federal Assistance (SF-424 series or
its successor) and other forms as pro-
vided in the grant announcement. The
required forms must be completed,
signed and submitted by a person au-
thorized to submit the proposal on be-
half of the applicants. Where provided
in the grant announcement, applicants
may file electronic versions of the
forms in compliance with the instruc-
tions in the grant announcement.

(c) Narrative proposal and required ele-
ments. BEach grant application must in-
clude a narrative proposal describing
the project and addressing the fol-
lowing elements. The form, contents,
and order of the narrative proposal will
be specified in the grant announce-
ment. Additional elements may be pub-
lished in the applicable grant an-
nouncement.

(1) Executive summary. This summary
of the proposal must identify the State
entity applying for the grant and the
key agency contact information (tele-
phone and fax numbers, mailing ad-
dress and e-mail address). The appli-
cant must clearly state the amount re-
quested in this section. It should brief-
ly describe the program, including the
estimated number of potential bene-
ficiaries in eligible areas, their esti-
mated fuel needs, the projects and ac-
tivities to be financed through the re-
volving fund and how the projects and
activities will improve the cost effec-
tiveness of fuel procured.

(2) Applicant eligibility. The applica-
tion must establish that the applicant
is a State entity that was in existence
as of November 9, 2000, and has the
legal authority to enter into a finan-
cial assistance relationship with the
Federal Government to carry out the
grant activities.

(3) Assessment of needs and potential
beneficiaries. The application must pro-
vide estimates of the number, location
and population of potentially eligible
areas in the State and their estimated
fuel needs and costs. The section must
also describe the criteria used to iden-
tify eligible areas, including the char-
acteristics that make fuel deliveries by
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surface transport impossible or imprac-
ticable. The description of beneficiary
communities should provide a detailed
breakdown of the density profile of the
area to be served by eligible projects.
Indicate to what extent persons in eli-
gible areas live outside of communities
of 2,500 persons or more, communities
of 5,000 or more or outside of commu-
nities of 20,000 or more. All population
estimates should be based on Census
Bureau data where available. All rep-
resentations should be supported with
exhibits such as maps, summary tables
and references to official information
sources.

(4) Project description. The application
must:

(i) Describe the legal structure and
staffing of the revolving fund proposal
for fuel purchase support.

(ii) Identify the objectives of the
project, the proposed criteria for estab-
lishing project funding eligibility and
how the project is to be staffed, man-
aged and financed.

(iii) Describe how the potential bene-
ficiaries will be informed of the avail-
ability of revolving fund benefits to
them.

(iv) Explain how the proposed revolv-
ing fund program will help provide a
more cost-effective means of meeting
fuel supply needs in eligible areas, en-
courage the adoption of financially sus-
tainable energy practices, the adequate
planning and investment in bulk fuel
facility operations and maintenance
and cost-effective investments in en-
ergy efficiency.

(v) If the revolving fund program is
not yet operational, a proposed imple-
mentation schedule and milestones
should be provided.

(5) Demonstrated experience. The appli-
cation shall describe past accomplish-
ments and experiences that are rel-
evant to determine whether the appli-
cant is capable of administering the
grant project.

(6) Budget. The application must in-
clude a pro forma operating budget for
the proposed fund and a description of
all funding sources. The level of detail
must be sufficient for reviewers to de-
termine that grant funds will be used
only for eligible purposes and to deter-
mine the extent to which the program
is entirely dependent on grant funding
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or whether it has financial support
from the State or other sources.

(7T) Performance measures and project
evaluation. The application must pro-
vide unambiguous and quantifiable
measures that will be used to evaluate
the success and cost-effectiveness of
the revolving fund in assuring adequate
fuel supplies for eligible communities
and for assessing the fuel supply
projects financed. The grant announce-
ment may establish additional required
elements that must be addressed in the
narrative proposal of the application
package.

§1709.211 Submission of applications.

Completed applications must be sub-
mitted to RUS at the address specified
in the grant announcement on or be-
fore the deadline specified in the grant
announcement. Instructions for sub-
mittal of applications electronically
will be established in the grant an-
nouncement. Late applications will be
rejected.

§1709.212 Application review.

The Agency will review all applica-
tions to determine whether the appli-
cant is eligible and whether the appli-
cation is timely, complete and suffi-
ciently responsive to the requirements
set forth in the grant announcement to
allow for an informed review. Failure
to address any of the required evalua-
tion criteria or to submit all required
forms will disqualify the proposal. The
Agency reserves the right to contact
the applicant to clarify information
contained in the proposal to resolve
issues related to eligibility and the
grant request. Applications that are
timely, complete, and responsive will
be forwarded for further evaluation.
Applications that are late, incomplete,
or non-responsive will be rejected.

§1709.213 Evaluation of applications.

(a) The Agency will establish one or
more rating panels to review and rate
the grant applications. The panels may
include persons not employed by the
Agency.

(b) The rating panel will evaluate and
rate all complete applications that
meet the eligibility requirements ac-
cording to the evaluation and selection
criteria and weights established in the
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grant announcement. Panel members
may make recommendations for condi-
tions on grant awards to promote suc-
cessful performance of the grant or to
assure compliance with other Federal
requirements.

(c) After all proposals have been eval-
uated and scored, the proposals, the
rankings, recommendations, and com-
ments of the rating panel will be for-
warded to the Administrator.

§1709.214 Administrator’s review and
selection of grant awards.

(a) The final decision to make a
grant award is at the discretion of the
Administrator. The  Administrator
shall consider the applications, the
ranking, comments, and recommenda-
tions of the rating panel, and any other
pertinent information before making a
decision about which, if any, applica-
tions to approve, the amount of funds
awarded, and the order of approval.
The Administrator reserves the right
not to make any awards from the ap-
plications submitted. When the Admin-
istrator decides not to make any
awards, the Administrator shall docu-
ment in writing the reason for the deci-
sion.

(b) Decisions on grant awards will be
made by the Administrator after con-
sideration of the applications, the
rankings and recommendations of the
rating panel. The Administrator may
elect to award less than the full
amount of grant requested by an appli-
cant.

(c) The applications selected by the
Administrator will be funded in rank
order to the extent of available funds.

§1709.215 Consideration of unfunded
applications under later grant an-
nouncements.

The grant announcement may pro-
vide that all eligible but unfunded pro-
posals submitted under preceding an-
nouncements may also be considered
for funding. The announcement shall
describe whether and how prior appli-
cants may request reconsideration and
supplement their application material.

§1709.216 Evaluation
weights.

criteria and

Unless supplemented in the grant an-
nouncement, the criteria listed in this
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section will be used to evaluate pro-
posals submitted under this program.
The total points available and the dis-
tribution of points to be awarded per
criterion will be identified in the grant
announcement.

(a) Program Design. Reviewers will
consider the financial viability of the
applicant’s revolving fund program de-
sign, the proposed criteria for estab-
lishing eligible projects and borrowers,
and how the program will improve the
cost effectiveness of bulk fuel pur-
chases in eligible areas. Programs dem-
onstrating a strong design and the abil-
ity to improve cost effectiveness will
receive more points than applications
that are less detailed.

(b) Assessment of needs. Reviewers will
award more points to programs that
serve or give priority to assisting more
costly areas than those that serve pop-
ulations that suffer from less severe
physical and economic challenges.

(c) Program evaluation and perform-
ance measures. Reviewers may award
more points to performance measures
that are relevant to the project objec-
tive and quantifiable than to perform-
ance measures that are more subjective
and do not incorporate variables that
reflect a reduction in fuel cost or im-
provement in service.

(d) Demonstrated experience. Appli-
cants may be awarded points for rel-
evant experience in administering re-
volving fund or other comparable pro-
grams.

(e) Rurality. Reviewers may award
more points to proposals that give pri-
ority in access to funds to communities
with low population density or that are
located in remote eligible areas than to
proposals that serve eligible, but less
remote and higher population density
communities.

(f) Cost sharing. Although cost-shar-
ing is not required under this program,
projects that evidence significant fund-
ing or contributed property, equipment
or other in kind support for the project
may be awarded points for this cri-
terion where the aggregate value of
these contributions exceed 25 percent
of the annual funding operations.

(g) Additional priority considerations.
The grant announcement may provide
for additional points to be awarded to
projects that advance identified Agen-
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cy priority interests under this pro-
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(a) Notification of applicants. The
Agency will notify all applicants in
writing whether or not they have been
selected for a grant award.

(b) Letter of conditions. The Agency
will notify a selected applicant in writ-
ing, setting out the amount of grant
approved and the conditions under
which the grant will be made.

(c) Applicant’s intent to meet condi-
tions. Upon reviewing the conditions
and requirements in the letter of condi-
tions, the selected applicant must com-
plete, sign and return the Agency’s
“Letter of Intent to Meet Conditions,”
or, if certain conditions cannot be met,
the applicant may propose alternate
conditions to the Agency. The Agency
must concur with any changes pro-
posed to the letter of conditions by the
applicant before the application will be
further processed.

(d) Grant agreement. The Agency and
the grantee must execute a grant
agreement acceptable to the Agency
prior to the advance of funds.

§§1709.218-1709.300 [Reserved]

Grant award.

Subparts D-F [Reserved]

Subpart G—Recovery of Financial
Assistance Used for Unauthor-
ized Purposes

§1709.601 Policy.

This subpart prescribes the policies
of the Rural Utilities Service (RUS)
when it is subsequently determined
that the recipient of an Assistance to
High Energy Cost Rural Communities
program loan or grant was not eligible
for all or part of the financial assist-
ance received or that the assistance re-
ceived was used for unauthorized pur-
poses. It is the policy of the Agency
that when assistance under this part
has been received by an ineligible re-
cipient or used for unauthorized pur-
poses the Agency shall initiate appro-
priate actions to recover from the re-
cipient the sum that is determined to
be ineligible or used for unauthorized
purposes, regardless of amount, unless
any applicable statute of limitation
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has expired. The Agency shall make
full use of available authority and pro-
cedures, including but not limited to
those available under 7 CFR part 3015,
subpart N.

§§1709.602-1709.999 [Reserved]

PART 1710—GENERAL AND PRE-
LOAN POLICIES AND PROCE-
DURES COMMON TO ELECTRIC
LOANS AND GUARANTEES

Subpart A—General

Sec.

1710.1
1710.2
1710.3
1710.4

General statement.

Definitions and rules of construction.

Form and bulletin revisions.

Exception authority.

1710.5 Availability of forms.

1710.6 Applicability of certain provisions to
completed loan applications.

1710.7-1710.49 [Reserved]

Subpart B—Types of Loans and Loan
Guarantees

1710.50 Insured loans.
1710.51 Direct loans.
1710.52 Loan guarantees.
1710.53-1710.99 [Reserved]

Subpart C—Loan Purposes and Basic
Policies.

1710.100 General.

1710.101 Types of eligible borrowers.

1710.102 Borrower eligibility for different
types of loans.

1710.103 Area coverage.

1710.104 Service to
ficiaries.

1710.105 State regulatory approvals.

1710.106 Uses of loan funds.

1710.107 Amount lent for acquisitions.

1710.108 Mergers and consolidations.

1710.109 Reimbursement of general funds
and interim financing.

1710.110 Supplemental financing.

1710.111 Refinancing.

1710.112 Loan feasibility.

1710.113 Loan security.

1710.114 TIER, DSC, OTIER and ODSC re-
quirements.

1710.115 Final maturity.

1710.116 [Reserved]

1710.117 Environmental considerations.

1710.118 [Reserved]

1710.119 Loan processing priorities.

1710.120 Construction standards and con-
tracting.

1710.121 Insurance requirements.

1710.122 Equal opportunity
discrimination.

non-RE Act Dbene-

and non-

Pt. 1710

1710.123
1710.124
1710.125

Debarment and suspension.
Uniform Relocation Act.
Restrictions on lobbying.
1710.126 Federal debt delinquency.
1710.127 Drug free workplace.
1710.128-1710.149 [Reserved]

Subpart D—Basic Requirements for Loan
Approval

1710.150
1710.151

General.

Required findings for all loans.

1710.152 Primary support documents.

1710.1563 Additional requirements and proce-
dures.

1710.154-1710.199 [Reserved]

Subpart E—Load Forecasts

1710.200 Purpose.

1710.201 General.

1710.202 Requirement to prepare a load fore-
cast-power supply borrowers.

1710.203 Requirement to prepare a load fore-
cast-distribution borrowers.

1710.204 Filing requirements for borrowers
that must maintain a current RUS ap-
proved load forecast on an ongoing basis.

1710.206 Minimum requirements for all bor-
rower load forecasts.

1710.206 Requirements for load forecasts
prepared pursuant to RUS approved load
forecast work plans.

1710.207 RUS approval criteria for approval
of load forecasts by distribution bor-
rowers not required to maintain a cur-
rent load forecast on an ongoing basis.

1710.208 RUS approval criteria for load fore-
casts submitted by all power supply bor-
rowers and by distribution borrowers re-
quired to maintain a current load fore-
cast on an ongoing basis.

1710.209 Requirements for load forecast
work plans.

1710.210 Waiver of requirements or approval
criteria.

1710.211-1710.249 [Reserved]

Subpart F—Construction Work Plans and
Related Studies

1710.250 General.

1710.251 Construction work plans—distribu-
tion borrowers.

1710.2562 Construction work plans—power
supply borrowers.

1710.263 Engineering and cost studies—addi-
tion of generation capacity.

1710.254 Alternative sources of power.

1710.255-1710.299 [Reserved]

Subpart G—Long-Range Financial
Forecasts

1710.300 General.
1710.301 Financial
borrowers.

forecasts—distribution
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1710.302 Financial forecasts—power supply
borrowers.

1710.303 Power cost studies—power supply
borrowers.

1710.304-1710.349 [Reserved]

Subpart H [Reserved]

Subpart |—Application Requirements and
Procedures for Insured and Guaran-
teed Loans

1710.400 Initial contact.

1710.401 Loan application documents.
1710.402-1710.403 [Reserved]

1710.404 Additional requirements.

1710.405 Supplemental financing documents.
1710.406 Loan approval.

1710.407 Loan documents.

AUTHORITY: 7 U.S.C. 901 et seq., 1921 et seq.,
6941 et seq.

SOURCE: 57 FR 1053, Jan. 9, 1992, unless oth-
erwise noted.

Subpart A—General

§1710.1 General statement.

(a) This part establishes general and
pre-loan policies and requirements that
apply to both insured and guaranteed
loans to finance the construction and
improvement of electric facilities in
rural areas, including generation,
transmission, and distribution facili-
ties.

(b) Additional pre-loan policies, pro-
cedures, and requirements that apply
specifically to guaranteed and/or in-
sured loans are set forth elsewhere:

(1) For guaranteed loans in 7 CFR
part 1712 and RUS Bulletins 20-22, 60—
10, 86-3, 105-5, and 111-3, or the succes-
sors to these bulletins; and

(2) For insured loans in 7 CFR part
1714 and in RUS Bulletins 60-10, 86-3,
105-5, and 111-3, or the successors to
these bulletins.

(c) This part supersedes those por-
tions of the following RUS Bulletins
and supplements that are in conflict.

APRR

where:

A=Distribution (plant), which equals Part E,
Line 14(e) of RUS Form 7;
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20-5 Extensions of Payments of Principal
and Interest

20-20 Deferment of Principal Repayments
for Investment in Supplemental Lending
Institutions

20-22 Guarantee of Loans for Bulk Power
Supply Facilities

20-23 Section 12 Extensions for Energy Re-
sources Conservation Loans

60-10 Construction Work Plans,
Distribution Systems

86-3 Headquarters Facilities for Electric
Borrowers

105-5 Financial Forecast-Electric Distribu-
tion Systems

111-3 Power Supply Surveys

120-1 Development, Approval,
Power Requirements Studies

(d) When parts 1710, 1712, and 1714 are
published in final form, the bulletins
cited in paragraph (b) of this section
will be rescinded, in whole or in part,
or revised.

Electric

and Use of

[67 FR 1053, Jan. 9, 1992, as amended at 58 FR
66262, Dec. 20, 1993]

§1710.2 Definitions and rules of con-
struction.

(a) Definitions. For the purpose of this
part, the following terms shall have
the following meanings:

Administrator means the Adminis-
trator of RUS or his or her designee.

Approved load forecast means a load
forecast that RUS has determined is
current for RUS purposes and has been
approved by RUS pursuant to 7 CFR
part 1710, subpart E.

Approved load forecast work plan
means a load forecast work plan that
RUS has determined is current for
RUS’ purposes and has been approved
pursuant to 7 CFR part 1710, subpart E.

APRR means Average Adjusted Plant
Revenue Ratio calculated as a simple
average of the adjusted plant revenue
ratios for 1978, 1979 and 1980 as follows:

A+B
C-D

B=General Plant, which equals Part E, Line
24(e) of RUS Form 7;
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C=0Operating Revenue and Patronage Capital,
which equals Part A, Line 1 of RUS Form
7; and

D=Cost of Power, which equals the sum of
Part A, Lines 2, 3, and 4 of RUS Form 7.

Area Coverage means the provision of
adequate electric service to the widest
practical number of rural users in the
borrower’s service area during the life
of the loan.

Borrower means any organization
that has an outstanding loan made or
guaranteed by RUS for rural elec-
trification, or that is seeking such fi-
nancing.

Bulk Transmission Facilities means the
transmission facilities connecting
power supply facilities to the subtrans-
mission facilities, including both the
high and low voltage sides of the trans-
former used to connect to the subtrans-
mission facilities, as well as related su-
pervisory control and data acquisition
systems.

Call provision has the same meaning
as ‘‘prepayment option’’.

Consolidation means the combination
of 2 or more borrower or nonborrower
organizations, pursuant to state law,
into a new successor organization that
takes over the assets and assumes the
liabilities of those organizations.

Consumer means a retail customer of
electricity, as reported on RUS Form 7,
Part R, Lines 1-7.

Demand side management (DSM)
means the deliberate planning and/or
implementation of activities to influ-
ence consumer use of electricity pro-
vided by a distribution borrower to
produce beneficial modifications to the
system load profile. Beneficial modi-
fications to the system load profile or-
dinarily improve load factor or other-
wise help in utilizing electric system
resources to best advantage consistent
with acceptable standards of service
and lowest system cost. Load profile
modifications are characterized as
peak clipping, valley filling, load shift-
ing, strategic conservation, strategic
load growth, and flexible load profile.
(See, for example, publications of the

Electric Power Research Institute
(EPRI), 3412 Hillview Avenue, Palo
Alto, CA 94304, especially ‘‘Demand-

Side Management Glossary” EPRI TR-
101158, Project 1940-25, Final Report,
October 1992.) DSM includes energy
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conservation programs. It does not in-
clude sources of electrical energy such
as renewable energy systems, fuel cells,
or traditionally fueled generation, such
as fossil or nuclear fueled generators.

Distribution Borrower means a bor-
rower that sells or intends to sell elec-
tric power and energy at retail in rural
areas.

Distribution Facilities means all elec-
trical lines and related facilities begin-
ning at the consumer’s meter base, and
continuing back to and including the
distribution substation.

Distributed generation is the genera-
tion of electricity by a sufficiently
small electric generating system as to
allow interconnection of the electric
generating system near the point of
service at distribution voltages includ-
ing points on the customer side of the
meter. A distributed generating system
may be operated in parallel or inde-
pendent of the electric power system. A
distributed generating system may be
fueled by any source, including but not
limited to renewable energy sources. A
distributed generation project may in-
clude one or more distributed genera-
tion systems.

DSC means Debt Service Coverage of
the borrower calculated as:

A+B+C
D

DSC =

Where:

All amounts are for the same calendar year
and are based on the RUS system of ac-
counts and RUS Forms 7 and 12. References
to line numbers in the RUS Forms 7 and 12
refer to the June 1994 version of RUS Form
7 and the December 1993 version of RUS
Form 12, and will apply to corresponding
information in future versions of the
forms;

A=Depreciation and Amortization Expense of
the borrower, which equals Part A, Line 12
of RUS Form 7 (distribution borrowers) or
Section A, Line 20 of RUS Form 12a (power
supply borrowers);

B=Interest expense on total long-term debt
of the borrower, which equals Part A, Line
15 of RUS Form 7 or Section A, Line 22 of
RUS Form 12a, except that interest ex-
pense shall be increased by ¥ of the
amount, if any, by which restricted rentals
of the borrower (Part M, Line 3 of RUS
Form 7 or Section K, Line 4 of RUS Form
12h) exceed 2 percent of the borrower’s eq-
uity (RUS Form 7, Part C, Line 36 [Total
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Margins & Equities] less Line 26 [Regu-
latory Assets] or RUS Form 12a, Section B,
Line 38 [Total Margins & Equities] less
Line 28 [Regulatory Assets]);

C=Patronage Capital or Margins of the bor-
rower, which equals Part A, Line 28 of RUS
Form 7 or Section A, Line 35 of RUS Form
12a; and

D=Debt Service Billed (RUS + other), which
equals the sum of all payments of principal
and interest required to be made on ac-
count of total long-term debt of the bor-
rower during the calendar year, plus ¥ of
the amount, if any, by which restricted
rentals of the borrower (Part M, Line 3 of
RUS Form 7 or Section K, Line 4 of RUS
Form 12h) exceed 2 percent of the bor-
rower’s equity (RUS Form 7, Part C, Line
36 [Total Margins & Equities] less Line 26
[Regulatory Assets] or RUS Form 12a, Sec-
tion B, Line 38 [Total Margins & Equities]
less Line 28 [Regulatory Assets]);

DSM activities means activities of the
type referred to in §1710.354(f).

DSM plan means a plan that de-
scribes the implementation at the dis-
tribution level of the DSM activities
identified in the integrated resource
plan as having positive net benefits.
See §1710.357.

Electric system means all of the bor-
rower’s interests in all electric produc-
tion, transmission, distribution, con-
servation, load management, general
plant and other related facilities,
equipment or property and in any
mine, well, pipeline, plant, structure or
other facility for the development, pro-
duction, manufacture, storage, fabrica-
tion or processing of fossil, nuclear, or
other fuel or in any facility or rights
with respect to the supply of water, in
each case for use, in whole or in major
part, in any of the borrower’s gener-
ating plants, including any interest or
participation of the borrower in any
such facilities or any rights to the out-
put or capacity thereof, together with
all lands, easements, rights-of-way,
other works, property, structures, con-
tract rights and other tangible and in-
tangible assets of the borrower in each
case used or useful in such electric sys-
tem.

Equity means total margins and equi-
ties, which equals Part C, Line 33 of
RUS Form 7 (distribution borrowers) or
Section B, Line 34 of RUS Form 12a
(power supply borrowers).

Final maturity means the final date
on which all outstanding principal and
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accrued interest on an electric loan is
due and payable.

Five percent hardship rate means an
interest rate of 5 percent applicable to
a hardship rate loan.

Fund advance period means the period
of time during which the Government
may advance loan funds to the bor-
rower. See 7 CFR 1714.56.

Generation Facilities means the gener-
ating plant and related facilities, in-
cluding the building containing the
plant, all fuel handling facilities, and
the stepup substation used to convert
the generator voltage to transmission
voltage, as well as related energy man-
agement (dispatching) systems.

Hardship rate loan means a loan made
at the 5 percent hardship rate pursuant
to 7 CFR 1714.8.

Insured Loan means a loan made pur-
suant to Section 305 of the RE Act, and
may include a direct loan made under
Section 4 of the RE Act.

Integrated Resources Plan (IRP) means
a plan resulting from the planning and
selection process for new energy re-
sources that evaluates the benefits and
costs of the full range of alternatives,
including new generating capacity,
power purchases, DSM programs, sSys-
tem operating efficiency, and renew-
able energy systems.

Interest rate cap means a maximum
interest rate of 7 percent applicable to
certain municipal rate loans as set
forth in §1710.7.

Interest rate term means a period of
time selected by the borrower for the
purpose of determining the interest
rate on an advance of funds. See 7T CFR
1714.6.

Load forecast means the thorough
study of a borrower’s electric loads and
the factors that affect those loads in
order to determine, as accurately as
practicable, the borrower’s future re-
quirements for energy and capacity.

Load forecast work plan means the
plan that contains the resources, meth-
ods, schedules, and milestones to be
used in the preparation and mainte-
nance of a load forecast.

Loan means any loan made or guar-
anteed by RUS.

Loan Contract means the agreement,
as amended, supplemented, or restated
from time to time, between a borrower
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and RUS providing for loans made or
guaranteed pursuant to the RE Act.

Loan Feasibility means that the bor-
rower has the capability of repaying
the loan in full as scheduled, in accord-
ance with the terms of the mortgage,
note, and loan contract.

Loan Guarantee means a loan guar-
antee made by RUS pursuant to the RE
Act.

Loan period means the period of time
during which the facilities included in
a loan application will be constructed.
It commences with the date shown on
page 1, in the block headed ‘‘Cost HEsti-
mates as of,” of RUS Form 740c, Cost
Estimates and Loan Budget for Elec-
tric Borrowers, which is the same as
the date on the Financial and Statis-
tical Report submitted with the loan
application. The loan period may be up
to 4 years for distribution borrowers
and, except in the case of a loan for
new generating and associated trans-
mission facilities, up to 4 years for the
transmission facilities and improve-
ments or replacements of generation
facilities for power supply borrowers.
The loan period for new generating fa-
cilities is determined on a case by case
basis.

Merger means the combining, pursu-
ant to state law, of borrower or nonbor-
rower organizations into an existing
survivor organization that takes over
the assets and assumes the liabilities
of the merged organizations.

Mortgage means any and all instru-
ments creating a lien on or security in-
terest in the borrower’s assets in con-
nection with loans or guarantees under
the RE Act.

Municipal rate loan means a loan
made at a municipal interest rate pur-
suant to 7 CFR 1714.5.

ODSC means Operating Debt Service
Coverage of the electric system cal-
culated as:

A+B+C
D

ODSC =

Where:

All amounts are for the same calendar year
and are based on the RUS system of ac-
counts and RUS Form 7. References to line
numbers in the RUS Form 7 refer to the
June 1994 version of the form, and will
apply to corresponding information in fu-
ture versions of the form;
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A=Depreciation and Amortization Expense of
the electric system, which usually equals
Part A, Line 12 of RUS Form T7;

B=Interest expense on total long-term debt
of the electric system, which usually
equals Part A, Line 15 of RUS Form 7, ex-
cept that such interest expense shall be in-
creased by Y5 of the amount, if any, by
which restricted rentals of the electric sys-
tem (usually Part M, Line 3 of RUS Form
T7) exceed 2 percent of the borrower’s equity
(RUS Form 7, Part C, Line 36 [Total Mar-
gins & Equities] less Line 26 [Regulatory
Assets]);

C=Patronage Capital & Operating Margins of
the electric system, which usually equals
Part A, Line 20 of RUS Form 7, plus cash
received from the retirement of patronage
capital by suppliers of electric power and
by lenders for credit extended for the Elec-
tric System; and

D=Debt Service Billed (RUS + other), which
equals the sum of all payments of principal
and interest required to be made on ac-
count of total long-term debt of the elec-
tric system during the calendar year, plus
3 of the amount, if any, by which re-
stricted rentals of the Electric System
(usually Part M, Line 3 of RUS Form 7) ex-
ceed 2 percent of the borrower’s equity
(RUS Form 7, Part C, Line 36 [Total Mar-
gins & Equities] less Line 26 [Regulatory
Assets]).

Off-grid renewable energy system is a
renewable energy system not inter-
connected to an area electric power
system (EPS). An off-grid renewable
energy system in areas without access
to an area EPS may include energy
consuming devices and electric wiring
to provide for more effective or more
efficient use of the electricity produced
by the system.

On-grid renewable energy system is a
renewable energy system inter-
connected to an area electric power
system (EPS) through a normally open
or normally closed device. It can be
interconnected to the EPS on either
side of a customer’s meter.

Ordinary Replacement means replac-
ing one or more units of plant, called
“retirement units’’, with similar units
when made necessary by normal wear
and tear, damage beyond repair, or ob-
solescence of the facilities.

OTIER means Operating Times Inter-
est Barned Ratio of the electric system
calculated as:

A+B
A

OTIER =
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Where:

All amounts are for the same calendar year
and are based on the RUS system of ac-
counts and RUS Form 7. References to line
numbers in the RUS Form 7 refer to the
June 1994 version of the form, and will
apply to corresponding information in fu-
ture versions of the form;

A=Interest expense on total long-term debt
of the electric system, which usually
equals Part A, Line 15 of RUS Form 7, ex-
cept that such interest expense shall be in-
creased by ¥ of the amount, if any, by
which restricted rentals of the electric sys-
tem (usually Part M, Line 3 of RUS Form
T7) exceed 2 percent of the borrower’s equity
(RUS Form 7, Part C, Line 36 [Total Mar-
gins & Equities] less Line 26 [Regulatory
Assets]); and

B=Patronage Capital & Operating Margins of
the electric system, which usually equals
Part A, Line 20 of RUS Form 7, plus cash
received from the retirement of patronage
capital by suppliers of electric power and
by lenders for credit extended for the Elec-
tric System.

Power requirements study (PRS) has
the same meaning as load forecast.

Power Supply Borrower means a bor-
rower that sells or intends to sell elec-
tric power at wholesale to distribution
or power supply borrowers pursuant to
RUS wholesale power contracts.

Prepayment option means a provision
included in the loan documents to
allow the borrower to prepay all or a
portion of an advance on a municipal
rate loan on a date other than a roll-
over maturity date. See 7 CFR 1714.9.

PRR means Plant Revenue Ratio cal-
culated as:

A
PRR=——
B-C

where:

A = Total Utility Plant, which equals Part C,
Line 3 of RUS Form 7;

B = Operating Revenue and Patronage Cap-
ital, which equals Part A, Line 1 of RUS
Form 7; and

C = Cost of Power, which equals the sum of
Part A, Lines 2, 3, and 4 of RUS Form 7.

PRS work plan has the same meaning
as load forecast work plan.

RE Act means the Rural Electrifica-
tion Act of 1936, as amended (7 U.S.C.
901 et seq.).

RE Act beneficiary means a person,
business, or other entity that is lo-
cated in a rural area.
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REA means the Rural Electrification
Administration formerly an agency of
the United States Department of Agri-
culture and predecessor agency to RUS
with respect to administering certain
electric and telephone loan programs.

Renewable energy system is an energy
conversion system fueled from any of
the following energy sources: Solar,
wind, hydropower, biomass, or geo-
thermal. Any of these energy sources
may be converted to heat or elec-
tricity, provided heat is a by-product of
electricity generation. Non-renewable
energy sources may be used by a re-
newable energy system for incidental
and necessary means such as, but not
limited to, system start up, flame sta-
bilization, continuity of system proc-
esses, or reduction of the moisture con-
tent of renewable fuels. Energy from
bio-mass may be converted from any
organic matter available on a renew-
able basis, including dedicated energy
crops and trees, agricultural food and
feed crops, agricultural crop wastes
and residues, wood wastes and residues,
aquatic plants, animal wastes, munic-
ipal wastes, and other waste materials.

Retirement Unit means a substantial
unit of property, which when retired,
with or without being replaced, is ac-
counted for by removing its book cost
from the plant account.

Rollover maturity date means the last
day of an interest rate term.

Rural area means (i) Any area of the
United States, its territories and insu-
lar possessions (including any area
within the Federated States of Micro-
nesia, the Marshall Islands, and the Re-
public of Palau) other than a -city,
town, or unincorporated area that has
a population of greater than 20,000 in-
habitants; and

(ii) Any area within a service area of
a borrower for which a borrower has an
outstanding loan as of June 18, 2008,
made under titles I through V of the
Rural Electrification Act of 1936 (7
U.S.C. 901-950bb). For initial loans to a
borrower made after June 18, 2008, the
“rural’” character of an area is deter-
mined at the time of the initial loan to
furnish or improve service in the area.

RUS means the Rural Utilities Serv-
ice, an agency of the United States De-
partment of Agriculture established
pursuant to Section 232 of the Federal
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Crop Insurance Reform and Depart-
ment of Agriculture Reorganization
Act of 1994 (Pub. L. 103-354, 108 Stat.
3178), successor to REA with respect to
administering certain electric and tele-
phone programs. See 7 CFR 1700.1.

Subtransmission Facilities means the
transmission facilities that connect
the high voltage side of the distribu-
tion substation to the low voltage side
of the bulk transmission or generating
facilities, as well as related super-
visory control and data acquisition fa-
cilities.

System Improvement means the change
or addition to electric plant facilities
to improve the quality of electric serv-
ice or to increase the quantity of elec-
tric power available to RE Act bene-
ficiaries.

TIER means Times Interest Earned
Ratio of the borrower calculated as:

A+B
A

TIER =

Where:

All amounts are for the same calendar year
and are based on the RUS system of ac-
counts and RUS Forms 7 and 12. References
to line numbers in the RUS Forms 7 and 12
refer to the June 1994 version of RUS Form
7 and the December 1993 version of RUS
Form 12, and will apply to corresponding
information in future versions of the
forms;

A=Interest expense on total long-term debt
of the borrower, which equals Part A, Line
15 of RUS Form 7 or Section A, Line 22 of
RUS Form 12a, except that interest ex-
pense shall be increased by ¥ of the
amount, if any, by which restricted rentals
of the borrower (Part M, Line 3 of RUS
Form 7 or Section K, Line 4 of RUS Form
12h) exceed 2 percent of the borrower’s eq-
uity (RUS Form 7, Part C, Line 36 [Total
Margins & Equities] less Line 26 [Regu-
latory Assets] or RUS Form 12a, Section B,
Line 38 [Total Margins & Equities] less
Line 28 [Regulatory Assets]); and

B=Patronage Capital or Margins of the bor-
rower, which equals Part A, Line 28 of RUS
Form 7 or Section A, Line 35 of RUS Form
12a.

Total Assets means Part C, Line 26 of
RUS Form 7 (distribution borrowers) or
Section B, Line 27 of RUS Form 12a
(power supply borrowers).

Total Utility Plant means Part C, Line
3 of RUS Form 7 (distribution bor-
rowers) or Section B, Line 27 of RUS
Form 12a (power supply borrowers).
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Transmission Facilities means all elec-
trical lines and related facilities, in-
cluding certain substations, used to
connect the distribution facilities to
generation facilities. They include
bulk transmission and subtransmission
facilities.

Urban area is defined as any area not
considered a rural area per the defini-
tion contained in this subpart.

Urbanized area means an urbanized
area as defined by the Bureau of the
Census in notices published periodi-
cally in the FEDERAL REG-
ISTER.Generally an urbanized area is
characterized as an area that com-
prises a place and the adjacent densely
settled territory that together have a
minimum population of 50,000 people.

(b) Rules of Construction. Unless the
context otherwise indicates, ‘‘includes”
and ‘‘including” are not limiting, and
“or” is not exclusive. The terms de-
fined in paragraph (a) of this part in-
clude the plural as well as the singular,
and the singular as well as the plural.

[67 FR 1053, Jan. 9, 1992; 57 FR 4513, Feb. 5,
1992, as amended at 58 FR 66263, Dec. 20, 1993;
59 FR 495, Jan. 4, 1994; 59 FR 66440, Dec. 27,
1994; 60 FR 3730, Jan. 19, 1995; 60 FR 67400,
Dec. 29, 1995; 65 FR 14786, Mar. 20, 2000; 68 FR
379563, June 26, 2003; 74 FR 56543, Nov. 2, 2009]

§1710.3 Form and bulletin revisions.

References in this part to RUS or
REA forms or line numbers in RUS or
REA forms are based on RUS or REA
Form 7 and Form 12 dated December
1992, unless otherwise indicated. These
references will apply to corresponding
information in future versions of the
forms. The terms “RUS form”, “RUS
standard form’, “RUS specification”,
and “RUS bulletin” have the same
meanings as the terms “REA form”,
“REA standard form”, “‘REA specifica-
tion”’, and ‘“‘REA bulletin’, respec-
tively, unless otherwise indicated.

[59 FR 66440, Dec. 27, 1994]

§1710.4 Exception authority.

Consistent with the RE Act and other
applicable laws, the Administrator
may waive or reduce any requirement
imposed by this part or other RUS reg-
ulations on an electric borrower, or a
lender whose loan is guaranteed by
RUS, if the Administrator determines
that imposition of the requirement



§1710.5

would adversely affect the Govern-
ment’s financial interest.

§1710.5 Availability of forms.

Information about the availability of
RUS forms and publications cited in
this part is available from Administra-
tive Services Division, Rural Utilities
Service, United States Department of
Agriculture, Washington, DC 20250-1500.
These RUS forms and publications may
be reproduced.

§1710.6 Applicability of certain provi-
sions to completed loan applica-
tions.

(a) Certain new or revised policies
and requirements set forth in this part,
which are listed in this paragraph,
shall not apply to a pending loan appli-
cation that has been determined by
RUS to be complete as of January 9,
1992, the date of publication of such
policies and requirements in the FED-
ERAL REGISTER.This exception does not
apply to loan applications received
after said date, nor to incomplete ap-
plications pending as of said date. This
exception applies only to the following
provisions:

(1) Paragraph 1710.115(b)—with re-
spect to limiting loan maturities to the
expected useful life of the facilities fi-
nanced;

(2) Section 1710.116—with respect to
the requirement to develop and follow
an equity development plan;

(3) Paragraph 1710.151(f)—with re-
spect to the borrower providing satis-
factory evidence that a state regu-
latory authority will allow the facili-
ties to be included in the rate base or
otherwise allow sufficient revenues to
repay the loan;

(4) Paragraphs 1710.250(b), 1710.251(a),
and 1710.2562(a)—with respect to the re-
quirement that improvements, replace-
ments, and retirements of generation
plant be included in a Construction
Work Plan; and

(5) Paragraph 1710.300(d)(b)—with re-
spect to the requirement that a bor-
rower’s financial forecast include a
sensitivity analysis of a reasonable
range of assumptions for each of the
major variables in the forecast.

(b) Certain provisions of this part
apply only to loans made on or after
February 10, 1992. These provisions are
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identified in the individual sections of
this part.

[67 FR 1053, Jan. 9, 1992; 57 FR 4513, Feb. 5,
1992, as amended at 58 FR 66263, Dec. 20, 1993]

§§1710.7-1710.49 [Reserved]

Subpart B—Types of Loans and
Loan Guarantees

§1710.50 Insured loans.

RUS makes insured loans under sec-
tion 305 of the RE Act.

(a) Municipal rate loans. The standard
interest rate on an insured loan made
on or after November 1, 1993, is the mu-
nicipal rate, which is the rate deter-
mined by the Administrator to be
equal to the current market yield on
outstanding municipal obligations with
remaining periods to maturity, up to 35
years, similar to the interest rate term
selected by the borrower. In certain
cases, an interest rate cap of 7 percent
may apply. The interest rate term and
rollover maturity date for a municipal
rate loan will be determined pursuant
to 7 CFR part 1714, and the borrower
may elect to include in the loan docu-
ments a prepayment option (call provi-
sion).

(b) Hardship rate loans. RUS makes
hardship rate loans at the 5 percent
hardship rate to qualified borrowers
meeting the criteria set forth in 7 CFR
1714.8

[568 FR 66263, Dec. 20, 1993]

§1710.51 Direct loans.

RUS makes direct loans under sec-
tion 4 of the RE Act.

(a) General. Except as otherwise
modified by this section, RUS will
make loans under the direct Treasury
rate loan program in the same manner
that it makes loans under the munic-
ipal rate program. The general and pre-
loan policies and procedures for munic-
ipal rate electric loans made by RUS
may be found in this part and 7 CFR
part 1714. Treasury rate electric loans
are also governed by such municipal
rate policies and procedures, except as
follows:

(1) Interest rates. The standard inter-
est rate on direct Treasury rate loans
will be established daily by the United
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States Treasury. The borrower will se-
lect interest rate terms for each ad-
vance of funds. The minimum interest
rate term shall be one year. Interest
rate terms will be limited to terms
published by the Treasury (i.e. 1, 2, 3, 5,
7, 10, 20, and 30). Interest rate terms to
final maturity date, if other than pub-
lished by Treasury, will be determined
by RUS. Interest rates for terms great-
er than 30 years will be at the 30-year
rate. There will be no interest rate cap
on Treasury rate loans.

(2) Prepayment. A Treasury rate di-
rect electric loan may be repaid at par
on its rollover maturity date if there is
one. Such a loan, or portion thereof,
may also be prepaid after it has been
advanced for not less than two years,
at any time prior to its rollover or
final maturity date at its ‘‘net present
value” (NPV) as determined by RUS.

(3) Supplemental financing. Supple-
mental financing will not be required
in connection with Treasury rate di-
rect electric loans.

(4) Transitional assistance. A Treasury
rate direct loan is not available to pro-
vide transitional assistance to bor-
rowers.

(b) Loan documents. Successful appli-
cants will be required to execute and
deliver to RUS a promissory note evi-
dencing the borrower’s obligation to
repay the loan. The note must be in
form and substance satisfactory to
RUS. RUS will require a form of note
substantially in the form that it cur-
rently accepts for direct municipal
rate electric loans, with such revisions
as may be necessary or appropriate to
reflect the different interest setting
provisions and the terms of paragraphs
(a) (1) and (2) of this section. All notes
will be secured in accordance with the
terms of 7T CFR part 1718.

[66 FR 66294, Dec. 26, 2001]

§1710.52 Loan guarantees.

RUS provides financing through 100
percent loan guarantees made under
sections 306 and 306A of the RE Act.
RUS also provides 90 percent loan guar-
antees under section 311 of the RE Act
to enable borrowers to secure financing
from certain private lenders. The loan
guarantees are made for a term of up
to 35 years, and the interest rate is es-
tablished at a rate agreed to by the
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borrower and the lender, with RUS
concurrence. The guarantee applies to
the repayment of both principal and in-
terest.

[68 FR 66264, Dec. 20, 1993]
§§1710.53-1710.99 [Reserved]

Subpart C—Loan Purposes and
Basic Policies

§1710.100 General.

RUS makes loans and loan guaran-
tees to finance the construction of
electric distribution, transmission and
generation facilities, including system
improvements and replacements re-
quired to furnish and improve electric
service in rural areas, and for demand
side management, energy conservation
programs, and on grid and off grid re-
newable energy systems. In some cir-
cumstances, RUS may finance selected
operating expenses of its borrowers.
Loans made or guaranteed by the Ad-
ministrator of RUS will be made in
conformance with the Rural Elec-
trification Act of 1936, as amended (7
U.S.C. 901 et seq.), and 7 CFR chapter
XVII. RUS provides certain technical
assistance to borrowers when necessary
to aid the development of rural electric
service and to protect loan security.

[568 FR 66264, Dec. 20, 1993]

§1710.101 Types of eligible borrowers.

(a) RUS makes loans to corporations,
states, territories, and subdivisions and
agencies thereof; municipalities; peo-
ple’s utility districts; and cooperative,
nonprofit, limited-dividend, or mutual
associations that provide or propose to
provide:

(1) The retail electric service needs of
rural areas, or

(2) The power supply needs of dis-
tribution borrowers under the terms of
power supply arrangements satisfac-
tory to RUS.

(b) In making loans, RUS gives pref-
erence to states, territories, and sub-
divisions and agencies thereof; munici-
palities; people’s utility districts; and
cooperative, nonprofit, or limited-divi-
dend associations. RUS does not make
loans to individual consumers.

(¢c) For the purpose of determining
eligibility of a distribution borrower
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not in default on the repayment of a
loan made or guaranteed under the RE
Act for a loan, loan guarantee, or lien
accommodation, a default by a bor-
rower from which a distribution bor-
rower purchases wholesale power shall
not:

(1) Be considered a default by the dis-
tribution borrower;

(2) Reduce the eligibility of the dis-
tribution borrower for assistance under
the RE Act; or

(3) Be the cause, directly or indi-
rectly, of imposing any requirement or
restriction on the borrower as a condi-
tion of the assistance, except such re-
quirements or restrictions as are nec-
essary to implement a debt restruc-
turing agreed on by the power supply
borrower and RUS.

(d) For the purpose of determining
the eligibility of a distribution bor-
rower, RUS will consider whether the
distribution borrower is current on its
obligations to its wholesale power sup-
plier under the RUS wholesale power
contract.

(e) Nothing in paragraph (c) of this
section relieves any distribution bor-
rower that is a member of a power sup-
ply borrower in default on its obliga-
tions to RUS or operating under a debt
restructuring agreement, of require-
ments set forth in RUS regulations, in-
cluding, without limitation,
§1710.112(b)(6), or of any terms and con-
ditions that the Administrator may
otherwise impose on any borrower as a
condition of obtaining a loan or loan
guarantee (including, in appropriate
cases, member guarantees).

(f) Except as provided in paragraph
(g) of this section, former borrowers
that have paid off all outstanding loans
may reapply for a loan to serve RE Act
beneficiary loads accruing from the
time the former borrower’s complete
loan application is received by RUS.
The determination of whether an area
is rural will be based on the Census
designation of the area at the time of
the reapplication for a loan, if the area
is not served by electric facilities fi-
nanced by RUS. If the area is served by
electric facilities financed by RUS, it
will continue to be considered rural.

(g) Former borrowers that have pre-
paid all, or portions of outstanding in-
sured and direct loans in accordance
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with RUS regulations must comply
with the provisions of 7 CFR part 1786
before being considered eligible to bor-
row additional funds from RUS.

[568 FR 66264, Dec. 20, 1993]

§1710.102 Borrower eligibility for dif-
ferent types of loans.

(a) Insured loans under section 305. In-
sured loans are normally reserved for
the financing of distribution and sub-
transmission facilities of both distribu-
tion and power supply borrowers, in-
cluding, under certain circumstances,
the implementation of demand side
management, energy conservation pro-
grams, and on grid and off grid renew-
able energy systems. In accordance
with §1710.110, the Administrator may
require the borrower to obtain no more
than 30 percent of the total debt fi-
nancing required for a proposed project
by means of a supplemental loan from
another lender without an RUS guar-
antee.

(b) Direct loans under section 4. Direct
loans are normally reserved for the fi-
nancing of distribution and subtrans-
mission facilities of both distribution
and power supply borrowers, including,
under certain circumstances, the im-
plementation of demand side manage-
ment, energy conservation programs,
and on grid and off grid renewable en-
ergy systems.

(c) One hundred percent loan guaran-
tees under section 306. Both distribution
and power supply borrowers are eligible
for 100 percent loan guarantees under
section 306 of the RE Act for any or all
of the purposes set forth in §1710.106,
including, under certain cir-
cumstances, the implementation of de-
mand side management, energy con-
servation programs, and on grid and off
grid renewable energy systems. (See 7
CFR part 1712). These guarantees are
normally used to finance bulk trans-
mission and generation facilities, but
they may also be used to finance dis-
tribution and subtransmission facili-
ties. If a borrower applies for a section
306 loan guarantee to finance all or a
portion of distribution and subtrans-
mission facilities, such request will not
affect the borrower’s eligibility for an
insured loan to finance any remaining
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portion of said facilities or for any fu-
ture insured loan to finance other dis-
tribution or subtransmission facilities.
A section 306 loan guarantee, however,
may not be used to guarantee a supple-
mental loan required by §1710.110.

(d) One hundred percent loan guaran-
tees under section 306A. Under section
306A of the RE Act, both distribution
and power supply borrowers are eligible
under certain conditions to use an ex-
isting section 306 guarantee to refi-
nance advances made on or before July
2, 1986 from a loan made by the Federal
Financing Bank. (See 7 CFR part 1786.)

(e) Ninety percent guarantees of pri-
vate-sector loans under section 311. Under
section 311 of the RE Act, both dis-
tribution and power supply borrowers
in the state of Alaska are eligible
under certain conditions to obtain
from RUS a 90 percent guarantee of a
private-sector loan to refinance their
Federal Financing Bank loans. (See 7
CFR part 1786.)

[67 FR 2832, Jan. 24, 1992, as amended at 58
FR 66264, Dec. 20, 1993; 66 FR 66294, Dec. 26,
2001]

§1710.103 Area coverage.

(a) Borrowers shall make a diligent
effort to extend electric service to all
unserved persons within their service
area who:

(1) Desire electric service; and

(2) Meet all reasonable requirements
established by the borrower as a condi-
tion of service.

(b) If economically feasible and rea-
sonable considering the cost of pro-
viding such service and/or the effects
on all consumers’ rates, such service
shall be provided, to the maximum ex-
tent practicable, at the rates and min-
imum charges established in the bor-
rower’s rate schedules, without the
payment by such persons, other than
seasonal or temporary consumers, of a
contribution in aid of construction. A
seasonal consumer is one that demands
electric service only during certain
seasons of the year. A temporary con-
sumer is a seasonal or year-round con-
sumer that demands electric service
over a period of less than five years.

(c) Borrowers may assess contribu-
tions in aid of construction provided
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such assessments are consistent with
the policy set forth in this section.

[67 FR 1053, Jan. 9, 1992, as amended at 60 FR
67404, Dec. 29, 1995]

§1710.104 Service to non-RE Act bene-
ficiaries.

(a) To the greatest extent practical,
loans are limited to providing and im-
proving electric facilities to serve con-
sumers that are RE Act beneficiaries.
When it is determined by the Adminis-
trator to be necessary in order to fur-
nish or improve electric service in
rural areas, loans may, under certain
circumstances, be made to finance
electric facilities to serve consumers
that are not RE Act beneficiaries.

(b) Loan funds may be approved for
facilities to serve non-RE Act bene-
ficiaries only if:

(1) The primary purpose of the loan is
to furnish or improve service for RE
Act beneficiaries; and

(2) The use of loan funds to serve
non-RE Act beneficiaries is necessary
and incidental to the primary purpose
of the loan.

[67 FR 1053, Jan. 9, 1992; 57 FR 4513, Feb. 5,
1992, as amended at 58 FR 66264, Dec. 20, 1993]

§1710.105 State regulatory approvals.

(a) In States where a borrower is re-
quired to obtain approval of a project
or its financing from a state regulatory
authority, RUS may require that such
approvals be obtained, if feasible for
the borrower to do so, before the fol-
lowing types of loans are approved by
RUS:

(1) Loans requiring an Environmental
Impact Statement;

(2) Loans to finance generation and
transmission facilities, when the loan
request for such facilities is $25 million
or more; and

(3) Loans for the purpose of assisting
borrowers to implement demand side
management and energy conservation
programs and on and off grid renewable
energy systems.

(b) At minimum, in the case of all
loans in states where state regulatory
approval is required of the project or
its financing, such state approvals will
be required before loan funds are ad-
vanced.

(c) In cases where state regulatory
authority approval has been obtained,
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but the borrower has failed to proceed
with the project in a timely manner ac-
cording to the schedule contained in
the borrower’s project design manual,
or if there are cost overruns or other
developments that threaten loan feasi-
bility or security, RUS may require the
borrower to obtain a reaffirmation of
the project and its financing from the
state authority before any additional
loan funds are advanced.

[67 FR 1053, Jan. 9, 1992; 57 FR 4513, Feb. 5,
1992, as amended at 58 FR 66265, Dec. 20, 1993]

§1710.106 Uses of loan funds.

(a) Funds from loans made or guaran-
teed by RUS may be used to finance:

(1) Distribution facilities. (i) The con-
struction of new distribution facilities
or systems, the cost of system im-
provements and removals less salvage
value, the cost of ordinary replace-
ments and removals less salvage value,
needed to meet load growth require-
ments, improve the quality of service,
or replace existing facilities.

(ii) The purchase, rehabilitation and
integration of existing distribution fa-
cilities and associated service territory
when the acquisition is an incidental
and necessary means of providing or
improving service to persons in rural
areas who are not receiving adequate
central station service, and the bor-
rower is unable to finance the acquisi-
tion from other sources. See §1710.107.

(2) Transmission and generation facili-
ties. (i) The construction of new trans-
mission and generation facilities or
systems, the cost of system improve-
ments and removals, less salvage value,
the cost of ordinary replacements and
removals less salvage value, needed to
meet load growth, improve the quality
of service, or replace existing facilities.

(ii) The purchase of an ownership in-
terest in new or existing transmission
or generation facilities to serve RE Act
beneficiaries.

(3) Warehouse and garage facilities.
The purchase, remodeling, or construc-
tion of warehouse and garage facilities
required for the operation of a bor-
rower’s system. See paragraph (b) of
this section.

(4) Interest. The payment of interest
on indebtedness incurred by a borrower
to finance the construction of genera-
tion and transmission facilities during
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the period preceding the date such fa-
cilities are placed into service, if re-
quested by the borrower and found nec-
essary by RUS.

(5) Certain costs incurred in demand
side management, energy conservation
programs and on and off grid renewable
energy systems.

(b) In cases of financial hardship, as
determined by the Administrator,
loans may also be made to finance the
following items:

(1) The headquarters office and other
headquarters facilities in addition to
those cited in paragraph (a)(4) of this
section;

(2) General plant equipment, includ-
ing furniture, office, transportation,
data processing and other work equip-
ment; and

(3) Working capital required for the
initial operation of a new system.

(c) RUS will not make loans to fi-
nance the following:

(1) Electric facilities, equipment, ap-
pliances, or wiring located inside the
premises of the consumer, except quali-
fying items included in a loan for de-
mand side management or energy re-
source conservation programs, or on or
off grid renewable energy systems;

(2) Facilities to serve consumers who
are not RE Act beneficiaries unless
those facilities are necessary and inci-
dental to providing or improving elec-
tric service in rural areas (See
§1710.104);

(3) Any facilities or other purposes
that a state regulatory authority hav-
ing jurisdiction will not approve for in-
clusion in the borrower’s rate base, or
will not otherwise allow rates suffi-
cient to repay with interest the debt
incurred for the facilities or other pur-
poses; and

(4) Any facilities or other specific
purposes that were included in a loan
made or guaranteed by RUS that the
borrower has prepaid or that has been
rescinded.

(d) A distribution borrower may re-
quest a loan period of up to 4 years. Ex-
cept in the case of loans for new gener-
ating and associated transmission fa-
cilities, a power supply borrower may
request a loan period of not more than
4 years for transmission and substation
facilities and improvements or replace-
ments of generation facilities. The loan
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period for new generating facilities is
determined on a case by case basis. The
loan period for DSM activities will be
determined in accordance with
§1710.355. The Administrator may ap-
prove a loan period shorter than the
period requested by the borrower, if in
the Administrator’s sole discretion, a
loan made for the longer period would
fail to meet RUS requirements for loan
feasibility and loan security set forth
in §§1710.112 and 1710.113, respectively.

(e)(1) If, in the sole discretion of the
Administrator, the amount authorized
for lending for municipal rate loans,
hardship rate loans, and loan guaran-
tees in a fiscal year is substantially
less than the total amount eligible for
RUS financing, RUS may limit the size
of all loans of that type approved dur-
ing the fiscal year. Depending on the
amount of the shortfall between the
amount authorized for lending and the
loan application inventory on hand for
each type of loan, RUS may either re-
duce the amount on an equal propor-
tion basis for all applicants for that
type of loan based on the amount of
funds for which the applicant is eligi-
ble, or may shorten the loan period for
which funding will be approved to less
than the maximum of 4 years. All ap-
plications for the same type of loan ap-
proved during a fiscal year will be
treated in the same manner, except
that RUS will not limit funding to any
borrower requesting an RUS loan or
loan guarantee of $1 million or less.

(2) If RUS limits the amount of loan
funds approved for borrowers, the Ad-
ministrator shall notify all electric
borrowers early in the fiscal year of
the manner in which funding will be
limited. The portion of the loan appli-
cation that is not funded during that
fiscal year may, at the borrower’s op-
tion, be treated as a second loan appli-
cation received by RUS at a later date.
This date will be determined by RUS in
the same manner for all affected loans
and will be based on the availability of
loan funds. The second loan application
shall be considered complete except
that the borrower must submit a cer-
tification from a duly authorized cor-
porate official stating that funds are
still needed for loan purposes specified
in the original application and must
notify RUS of any changes in its cir-
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cumstances that materially affects the
information contained in the original
loan application or the primary sup-
port documents. See 7T CFR 1710.401(f).

(f)(1) For borrowers having one or
more loans approved on or after Octo-
ber 1, 1991, advances of funds will be
made only for the primary budget pur-
poses included in the loan as shown on
RUS Form 740c as amended and ap-
proved by RUS, or on a construction
work plan or a construction work plan
amendment approved by RUS. Each ad-
vance will be charged to the oldest out-
standing note(s) having unadvanced
funds for the primary budget purpose
for which the request for advances was
made, regardless of whether such notes
are associated with loans approved be-
fore or after October 1, 1991, unless any
conditions on advances under any of
these notes have not been met by the
borrower.

(2) For borrowers whose most recent
loan was approved before October 1,
1991, advances will be made on the old-
est outstanding note having
unadvanced funds, unless any condi-
tions on advances under such note have
not been met by the borrower.

[67 FR 1053, Jan. 9, 1992, as amended at 58 FR
66265, Dec. 20, 1993; 60 FR 3730, Jan. 19, 1995;
62 FR 7922, Feb. 21, 1997; 64 FR 33178, June 22,
1999]

§1710.107 Amount lent for acquisi-
tions.

The maximum amount that will be
lent for an acquisition is limited to the
value of the property, as determined by
RUS. If the acquisition price exceeds
this amount, the borrower shall pro-
vide the remainder without RUS finan-
cial assistance.

§1710.108 Mergers and consolidations.

(a) RUS encourages its borrowers to
consider merging or consolidating with
another electric borrower when such
action will contribute to greater oper-
ating efficiency and financial sound-
ness.

(b) After a merger or consolidation,
RUS will give priority consideration
per §1710.119 to the processing of loans
for the surviving system to finance the
integration and rehabilitation of elec-
tric facilities, if necessary, and the im-
provement or extension of electric
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service in rural areas. Such priority
consideration will also be given in the
case of a borrower that has merged or
consolidated with an electric system
that has not previously received RUS
financial assistance, if such system was
serving primarily rural residents at the
time of the merger or consolidation
and such rural residents will continue
to be served by the merged or consoli-
dated system. RUS does not make
loans for costs incurred in effectuating
mergers or consolidations, such as
legal expenses or feasibility study
costs.

§1710.109 Reimbursement of general
funds and interim financing.

(a) Borrowers may request that a
loan include funds to reimburse general
funds and/or replace interim financing
used to finance equipment and facili-
ties that were included in an RUS-ap-
proved construction work plan, work
plan amendment or other RUS-ap-
proved plan, and for which loan funds
have not been provided by RUS. Such
reimbursement and/or replacement of
interim financing may include the di-
rect costs of procurement and con-
struction, as well as the related cost of
engineering, architectural, environ-
mental and other studies and plans
needed to support the project, when
such cost is capitalized as part of the
cost of the facilities.

(b) If procurement and/or construc-
tion of the equipment and facilities
was completed prior to the current
loan period, reimbursement, including
replacement of interim financing, will
be limited, except in cases of extreme
financial hardship as determined by
the Administrator, to the cost of pro-
curement and construction completed
during the period immediately pre-
ceding the current loan period, as spec-
ified in paragraph (c) of this section. As
defined in §1710.2, the loan period be-
gins on the date shown on page 1 of
RUS Form 740c, Cost Estimates and
Loan Budget for Electric Borrowers.

(c)(1) The period immediately pre-
ceding the current loan period for
which reimbursement and replacement
of interim financing is authorized
under paragraph (b) of this section is as
follows:
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(i) The number of months agreed to
by RUS and the borrower for complete
loan applications received by RUS be-
fore February 10, 1992;

(ii) 36 months for complete loan ap-
plications received from February 10,
1992 through February 10, 1993; or

(iii) 24 months for complete loan ap-
plications received after February 10,
1993.

(2) Policies for reimbursement of gen-
eral funds and interim financing fol-
lowing certain mergers, consolidations,
and transfers of systems substantially
in their entirety are set forth in 7 CFR
1717.154.

(d) If the reimbursement of general
funds and/or replacement of interim fi-
nancing is for approved expenditures
for equipment and facilities whose pro-
curement and/or construction is com-
pleted during the current loan period,
the time limits of paragraph (c) of this
section do not apply.

[67 FR 1053, Jan. 9, 1992, as amended at 58 FR
66265, Dec. 20, 1993; 61 FR 66870, Dec. 19, 1996]

§1710.110 Supplemental financing.

(a) Except in the case of financial
hardship as determined by the Admin-
istrator, and following certain mergers,
consolidations, and transfers of sys-
tems substantially in their entirety as
set forth in 7 CFR 1717.154, applicants
for a municipal rate loan will be re-
quired to obtain a portion of their loan
funds from a supplemental source with-
out an RUS guarantee, in the amounts
set forth in paragraph (c) of this sec-
tion. RUS will normally grant a lien
accommodation to the supplemental
lender. RUS does not require supple-
mental financing in conjunction with
an RUS guaranteed loan. However, if a
borrower elects to obtain supplemental
financing in conjunction with a guar-
anteed loan, the granting of RUS’s loan
guarantee may be conditioned on the
borrower’s obtaining supplemental fi-
nancing.

(b) The terms and conditions of sup-
plemental financing and any security
offered to the supplemental lender are
subject to RUS approval. Generally,
supplemental loans must have the
same final maturity and be amortized
in the same manner as RUS loans made
concurrently. Borrowers may elect to
repay the loans either in substantially
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equal periodic installments covering
interest and principal, or in periodic
installments that include interest and
level amortization of principal.

(c) Supplemental financing required for
municipal rate loans—(1) Distribution
borrowers. (i) Distribution borrowers
that had, as of December 31, 1980, an
average consumer density of 2 or fewer
consumers per mile or an average ad-
justed plant revenue ratio (APRR), as
defined in §1710.2, of over 9.0 shall ob-
tain supplemental financing equal to 10
percent of their loan request.

(ii) All other distribution borrowers
must obtain supplemental financing
according to their plant revenue ratio
(PRR), as defined in §1710.2, based on
the most recent year-end data avail-
able on the date of loan approval, as
follows:

Supplemental loan

PRR percentage
9.00 and above 10
8.01-8.99 ........ 20
8.00 and below ... 30

(iii) If a distribution borrower enters
into a merger, consolidation, or trans-
fer of system substantially in its en-
tirety, and the provisions of 7 CFR
1717.154(b) do not apply, required sup-
plemental financing will be determined
as follows for loans approved by RUS
after December 19, 1996. If one of the
merging parties met the criteria in
paragraph (c¢)(1)(i) of this section prior
to the effective date of the merger con-
solidation or transfer, the borrower
will be required to obtain supplemental
financing equal to 10 percent of any
loan funds requested for facilities to
serve consumers located in the terri-
tory formerly served by the ‘‘paragraph
(c)(1)d)”  borrower. The required
amount of supplemental financing for
the rest of the loan will be determined
according to the provisions of para-
graph (c)(1)(ii) of this section.

(2) Power supply borrowers. The sup-
plemental loan proportion required of a
power supply borrower is based on the
simple arithmetic mean of the supple-
mental loan proportions required of the
borrower’s distribution members.

(38) Subsequent loans. (i) If more than 5
percent of an insured loan made prior
to November 1, 1993, or of a municipal
rate loan is terminated or rescinded,
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the amount of supplemental financing
required in the borrower’s next loan
after the rescission for which supple-
mental financing is required, pursuant
to paragraph (a) of this section, will be
adjusted to average the actual supple-
mental financing portion on the termi-
nated or rescinded loan with the sup-
plemental financing portion that would
have been required on the new loan ac-
cording to paragraphs (c)(1) and (2) of
this section, in accordance with the
formulas set forth in paragraphs
(c)(3)(ii) and (iii) of this section.

(ii) If a borrower’s supplemental fi-
nancing requirement as set forth in
paragraphs (a), (¢c)(1), and (c)(2) of this
section has not changed between the
most recent loan and the loan being
considered, then the amount of supple-
mental financing required for the new
loan will be computed as follows:

Supplemental financing amount, new
loan =[(A+B)xC] - D

where:

A = The total funds ($) actually advanced
from the first loan, including both RUS
loan funds and funds from the supple-
mental loan, plus any unadvanced funds
still available to the borrower after the re-
scission.

B = The total amount ($) for facilities of the
new loan request, including both RUS loan
funds and funds from supplemental loans.

C = The proportion (%) of supplemental fi-

nancing required on the loans according to

paragraphs (a), (¢)(1) and (c)(2) of this sec-
tion.

= The amount ($) of supplemental funds

actually advanced on the first loan, plus

any unadvanced supplemental funds still
available to the borrower after the rescis-
sion.

D

(iii) If a borrower’s supplemental fi-
nancing requirement as set forth in
paragraphs (a), (¢c)(1), and (c)(2) of this
section has changed between the most
recent loan and the loan being consid-
ered, then the amount of supplemental
financing required for the new loan will
be the weighted average of the portions
otherwise applicable on the two loans
and will be computed as follows:

Supplemental financing amount, new
loan = (AxC))+(BxC,)—D
where:

A The total funds ($§) actually advanced
from the first loan, including both RUS
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loan funds and funds from the supple-
mental loan, plus any unadvanced funds
still available to the borrower after the re-
scission.

B = The total amount ($) for facilities of the
new loan request, including both RUS
funds and funds from supplemental loans.

C, = The proportion (%) of supplemental fi-
nancing required on the old loan according
to paragraphs (a), (c)(1) and (c)(2) of this
section.

C, = The proportion (%) of supplemental fi-
nancing required on the new loan accord-
ing to paragraphs (a), (c)(1) and (c)(2) of
this section.

D = The amount ($) of supplemental funds
actually advanced on the first loan, plus
any unadvanced supplemental funds still
available to the borrower after the rescis-
sion.

(d) Supplemental financing will not
be required in connection with hard-
ship rate loans. Borrowers that qualify
for hardship rate loans but elect to
take municipal rate loans instead, will
be required to obtain supplemental fi-
nancing pursuant to this section, un-
less at the time of loan approval, there
are no funds remaining available for
hardship loans, in which case supple-
mental financing will not be required.

[67 FR 1053, Jan. 9, 1992, as amended at 58 FR
66265, Dec. 20, 1993; 60 FR 3730, Jan. 19, 1995;
61 FR 66870, Dec. 19, 1996]

§1710.111 Refinancing.

(a) RUS makes loans or loan guaran-
tees to refinance the outstanding in-
debtedness of borrowers in the fol-
lowing cases:

(1) Loans or loan guarantees to refi-
nance long-term debt owed by bor-
rowers to the Tennessee Valley Au-
thority fpr credit extended under the
terms of the Tennessee Valley Author-
ity Act of 1933, as amended.

(2) Loan guarantees made in accord-
ance with the provisions of section
306A of the RE Act to prepay a loan (or
any loan advance thereunder) made by
the Federal Financing Bank.

(b) In certain circumstances, RUS
may make a loan to replace interim fi-
nancing obtained for the construction
of facilities (See §1710.109).

§1710.112 Loan feasibility.

(a) RUS will make a loan only if
there is reasonable assurance that the
loan, together with all outstanding
loans and other obligations of the bor-
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rower, will be repaid in full as sched-
uled, in accordance with the mortgage,
notes, and loan contracts. The bor-
rower must provide evidence satisfac-
tory to the Administrator that the
loan will be repaid in full as scheduled,
and that all other obligations of the
borrower will be met.

(b) Based on evidence submitted by
the borrower and other information,
RUS will use the following criteria to
evaluate loan feasibility:

(1) Projections of power require-
ments, rates, revenues, expenses, mar-
gins, and other factors for the present
system and proposed additions are
based on reasonable assumptions and
adequate supporting data and analysis,
including analysis of a range of as-
sumptions for the significant variables,
when required by §1710.300(d)(5).

(2) Projected revenues from the rates
proposed by the borrower are adequate
to meet the required TIER and DSC ra-
tios based on the borrower’s total
costs, including the projected max-
imum debt service cost of the new loan.

(3) The economics of the borrower’s
operations and service area are such
that consumers can reasonably be ex-
pected to pay the proposed rates re-
quired to cover all expenses and meet
RUS TIER and DSC requirements, and
the borrower can reasonably compete
with other utilities and other energy
sources to prevent substantial load loss
while providing satisfactory service to
its consumers.

(4) Risks of possible loss of substan-
tial loads from large consumers or
from load concentrations in particular
industries will not substantially impair
loan feasibility.

(5) Risks of loss of portions of the
borrower’s service territory from an-
nexation or other causes will not sub-
stantially impair loan feasibility. If
there appears to be a substantial risk,
RUS may require additional informa-
tion from the borrower, such as a sum-
mary and analysis of the risk by the
borrower; state, county or local plan-
ning reports having information on
projected growth or expansion plans of
local communities; annexation plans of
the municipalities in question; and any
other relevant information.

(6) In states where rates or invest-
ment decisions are subject to approval
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by state regulatory authorities, there
is reasonable expectation that such ap-
provals will be forthcoming to enable
repayment of the loan in full according
to its terms.

(7) The experience and performance
of the system’s management is accept-
able.

(8) In the case of joint ventures, the
borrower has sufficient management
control or other contractual safeguards
with respect to the construction and
operation of the jointly owned facility
to ensure that the borrower’s interests
are protected and the credit risk is
minimized.

(9) The borrower has implemented
adequate financial and management
controls and there are and have been
no significant financial or other irreg-
ularities.

(10) The borrower’s projected capital-
ization, measured by its equity as a
percentage of total assets, is adequate
to enable the borrower to meet its fi-
nancial needs and to provide service
consistent with the RE Act. Among the
factors to be considered in reviewing
the borrower’s projected capitalization
are the economic strength of the bor-
rower’s service territory, the inherent
cost of providing service to the terri-
tory, the disparity in rates between the
borrower and neighboring utilities, the
intensity of competition faced by the
borrower from neighboring utilities
and other power sources, and the rel-
ative amount of new capital invest-
ment required to serve existing or new
loads.

(c) RUS considers a loan to be fea-
sible only if the borrower’s electric sys-
tem is year 2000 compliant, or if the
borrower provides RUS with evidence,
satisfactory to RUS, that it is taking
measures necessary to ensure that its
electric system will be year 2000 com-
pliant on or before December 31, 1999.
Year 2000 compliant means that prod-
uct performance and function are not
affected by dates before, during, and a
reasonable time after the year 2000.

[67 FR 1053, Jan. 9, 1992; 57 FR 4513, Feb. 5,
1992, as amended at 60 FR 3731, Jan. 19, 1995;
63 FR 51793, Sept. 29, 1998]

§1710.113 Loan security.

(a) RUS makes loans only if, in the
judgment of the Administrator, the se-
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curity therefor is reasonably adequate
and the loan will be repaid according to
its terms within the time agreed.

(b) RUS generally requires that bor-
rowers provide it with a first lien on all
of the borrower’s real and personal
property, including intangible personal
property and any property acquired
after the date of the loan. This lien
shall be in the form of a mortgage by
the borrower to the Government or a
deed of trust between the borrower and
a trustee satisfactory to the Adminis-
trator, together with such security
documents as RUS may deem nec-
essary in a particular case.

(c)(1) When a borrower is unable by
reason of preexisting encumbrances, or
otherwise, to furnish a first mortgage
lien on its entire system the Adminis-
trator may accept other forms of secu-
rity, such as a pledge of revenues, if he
or she determines such security is rea-
sonably adequate and the form and na-
ture thereof is otherwise acceptable.

(2) The Administrator, at his or her
discretion, may approve the use of an
indenture patterned after those inden-
tures commonly used by utilities en-
gaged in private market financing, in
lieu of a mortgage as the security in-
strument for loans to power supply
borrowers. The use of an indenture will
be by mutual agreement of the bor-
rower and the Administrator. The
terms of each indenture and related
loan agreement will be negotiated on a
case by case basis to best meet the
needs of the individual borrower and
the Government. The provisions of the
indenture and loan contract shall con-
trol, notwithstanding any provisions of
7 CFR Chapter XVII which may be in
conflict therewith.

(d) In the case of loans that include
the financing of electric facilities that
are operated as an integral component
of a non-RUS financed system (such as
generation and transmission facilities
co-owned with other electric utilities),
the borrower shall, in addition to the
mortgage lien on all of the borrower’s
electric facilities, furnish adequate as-
surance, in the form of contractual or
other security arrangements, that the
system will be operated on an efficient
and continuous basis. Satisfactory evi-
dence must also be provided that the
non-RUS financed system is financially
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sound and under capable management.
Examples of such evidence include fi-
nancial reports, annual reports, Secu-
rity and Exchange Commission 10K re-
ports if the system is required to file
them, credit reports from Standard and
Poor’s, Moodys or other recognized
sources, reports to state regulatory au-
thorities and the Federal Energy Regu-
latory Commission, and evidence of a
successful track record in related con-
struction projects.

(e) Additional controls on the bor-
rower’s financial, investment and man-
agerial activities appear in the loan
contract and mortgage required by
RUS.

[67 FR 1053, Jan. 9, 1992, as amended at 62 FR
7665, Feb. 20, 1997]

§1710.114 TIER, DSC, OTIER and
ODSC requirements.
(a) General. Requirements for cov-

erage ratios are set forth in the bor-
rower’s mortgage, loan contract, or
other contractual agreements with
RUS. The requirements set forth in
this section apply to borrowers that re-
ceive a loan approved by RUS on or
after February 10, 1992. Nothing in this
section, however, shall reduce the cov-
erage ratio requirements of a borrower
that has contractually agreed with
RUS to a higher requirement.

(b) Coverage ratios. (1) Distribution
borrowers. The minimum coverage ra-
tios required of distribution borrowers
whether applied on an annual or aver-
age basis, are a TIER of 1.25, DSC of
1.25, OTIER of 1.1, and ODSC of 1.1.
OTIER and ODSC shall apply to dis-
tribution borrowers that receive a loan
approved on or after January 29, 1996.

(2) The minimum coverage ratios re-
quired of power supply borrowers,
whether applied on an annual or aver-
age basis, are a TIER of 1.05 and DSC of
1.00.

(3) When new loan contracts are exe-
cuted, the Administrator may, case by
case, increase the coverage ratios of
distribution and power supply bor-
rowers above the levels cited in para-
graphs (b)(1) and (b)(2), respectively, of
this section if the Administrator deter-
mines that the higher ratios are re-
quired to ensure reasonable security
for and/or the repayment of loans made
or guaranteed by RUS. Also, the Ad-
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ministrator may, case by case, reduce
said coverage ratios if the Adminis-
trator determines that the lower ratios
are required to ensure reasonable secu-
rity for and/or the repayment of loans
made or guaranteed by RUS. Policies
for coverage ratios following certain
mergers, consolidations, and transfers
of systems substantially in their en-
tirety are in 7 CFR 1717.155.

(4) If a distribution borrower has in
service or under construction a sub-
stantial amount of generation and as-
sociated transmission plant financed at
a cost of capital substantially higher
than the cost of funds under section 305
of the RE Act, then the Administrator
may establish, in his or her sole discre-
tion, blended levels for TIER, DSC,
OTIER, and ODSC based on the respec-
tive shares of total utility plant rep-
resented by said generation and associ-
ated transmission plant and by dis-
tribution and other transmission plant.

(c) Requirements for loan feasibility. To
be eligible for a loan, borrowers must
demonstrate to RUS that they will, on
a pro forma basis, earn the coverage ra-
tios required by paragraph (b) of this
section in each of the years included in
the borrower’s long-range financial
forecast prepared in support of its loan
application, as set forth in subpart G of
this part.

(d) Requirements for maintenance of
coverage ratios—(1) Prospective require-
ment. Borrowers must design and im-
plement rates for utility service to pro-
vide sufficient revenue (along with
other revenue available to the bor-
rower in the case of TIER and DSC) to
pay all fixed and variable expenses, to
provide and maintain reasonable work-
ing capital and to maintain on an an-
nual basis the coverage ratios required
by paragraph (b) of this section. Rates
must be designed and implemented to
produce at least enough revenue to
meet the requirements of this para-
graph under the assumption that aver-
age weather conditions in the bor-
rower’s service territory will prevail in
the future, including average system
damage and outages due to weather
and the related costs. Failure to design
and implement rates pursuant to the
requirements of this paragraph shall be
an event of default upon notice pro-
vided in accordance with the terms of
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the borrower’s mortgage or loan con-
tract.

(2) Retrospective requirement. The av-
erage coverage ratios achieved by a
borrower in the 2 best years out of the
3 most recent calendar years must
meet the levels required by paragraph
(b) of this section. If a borrower fails to
achieve these average levels, it must
promptly notify RUS in writing. With-
in 30 days of such notification or of the
borrower being notified in writing by
RUS, whichever is earlier, the bor-
rower, in consultation with RUS, must
provide a written plan satisfactory to
RUS setting forth the actions that will
be taken to achieve the required cov-
erage ratios on a timely basis. Failure
to develop and implement a plan satis-
factory to RUS shall be an event of de-
fault upon notice provided in accord-
ance with the terms of the borrower’s
mortgage or loan contract.

(3) Fired and variable expenses, as used
in this section, include but are not lim-
ited to: all taxes, depreciation, mainte-
nance expenses, and the cost of electric
power and energy and other operating
expenses of the electric system, includ-
ing all obligations under the wholesale
power contract, all lease payments
when due, and all principal and inter-
est payments on outstanding indebted-
ness when due.

(e) Requirements for advance of funds.
(1) If a borrower applying for a loan has
failed to achieve the coverage ratios
required by paragraph (b) of this sec-
tion during the latest 12 month period
immediately preceding approval of the
loan, or if any of the borrower’s aver-
age coverage ratios for the 2 best years
out of the most recent 3 calendar years
were below the levels required in para-
graph (b) of this section, RUS may
withhold the advance of loan funds
until the borrower has adopted an an-
nual financial plan and operating budg-
et satisfactory to RUS and taken such
other action as RUS may require to
demonstrate that the required cov-
erage ratios will be maintained in the
future and that the loan will be repaid
with interest within the time agreed.
Such other action may include, for ex-
ample, increasing system operating ef-
ficiency and reducing costs or adopting
a rate design that will achieve the re-
quired coverage ratios, and either plac-
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ing such rates into effect or taking ac-
tion to obtain regulatory authority ap-
proval of such rates. If failure to
achieve the coverage ratios is due to
unusual events beyond the control of
the borrower, such as unusual weather,
system outage due to a storm or regu-
latory delay in approving rate in-
creases, then the Administrator may
waive the requirement that the bor-
rower take the remedial actions set
forth in this paragraph, provided that
such waiver will not threaten loan fea-
sibility.

(2) With respect to any outstanding
loan approved by RUS on or after Feb-
ruary 10, 1992, if, based on actual or
projected financial performance of the
borrower, RUS determines that the
borrower may not achieve its required
coverage ratios in the current or future
years, RUS may withhold the advance
of loan funds until the borrower has
taken remedial action satisfactory to
RUS.

[60 FR 67404, Dec. 29, 1995, as amended at 61
FR 66871, Dec. 19, 1996; 66 FR 51748, Aug. 25,
2000]

§1710.115 Final maturity.

(a) RUS is authorized to make loans
and loan guarantees with a final matu-
rity of up to 35 years. The borrower
may elect a repayment period for a
loan not longer than the expected use-
ful life of the facilities, not to exceed
35 years. Most of the electric facilities
financed by RUS have a long useful
life, often approximating 35 years.
Some facilities, such as load manage-
ment equipment and Supervisory Con-
trol and Data Acquisition equipment,
have a much shorter useful life due, in
part, to obsolescence. Operating loans
to finance working capital required for
the initial operation of a new system
are a separate class of loans and usu-
ally have a final maturity of less than
10 years.

(b) Loans made or guaranteed by
RUS for facilities owned by the bor-
rower generally must be repaid with in-
terest within a period, up to 35 years,
that approximates the expected useful
life of the facilities financed. The ex-
pected useful life shall be based on the
weighted average of the useful lives
that the borrower proposes for the fa-
cilities financed by the loan, provided
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that the proposed useful lives are
deemed appropriate by RUS. RUS
Form 740c, Cost Estimates and Loan
Budget for Electric Borrowers, sub-
mitted as part of the loan application
must include, as a note, either a state-
ment certifying that at least 90 percent
of the loan funds are for facilities that
have a useful life of 33 years or longer,
or a schedule showing the costs and
useful life of those facilities with a use-
ful life of less than 33 years. If the use-
ful life determination proposed by the
borrower is not deemed appropriate by
RUS, RUS will base expected useful life
on an independent evaluation, the
manufacturer’s estimated useful-life or
RUS experience with like-property, as
applicable. Final maturities for loans
for the implementation of programs for
demand side management and energy
resource conservation and on and off
grid renewable energy sources not
owned by the borrower will be deter-
mined by RUS. Due to the uncertainty
of predictions over an extended period
of time, RUS may add up to 2 years to
the composite average useful life of the
facilities in order to determine final
maturity.

(c) [Reserved]

(d) The Administrator may approve a
repayment period longer than the ex-
pected useful life of the facilities fi-
nanced, up to 35 years, if a longer final
maturity is required to ensure repay-
ment of the loan and loan security is
adequate.

(e) The final maturity of a loan es-
tablished pursuant to the provisions of
this section shall not be extended as a
result of extending loan payments
under section 12(a) of the RE Act.

[568 FR 66265, Dec. 20, 1993, as amended at 60
FR 3731, Jan. 19, 1995; 68 FR 54236, May T,
2003]

§1710.116 [Reserved]

§1710.117
ations.

Environmental consider-

Borrowers are required to comply
with 7 CFR part 1794, which sets forth
applicable requirements of the Na-
tional Environmental Policy Act
(NEPA), as amended (42 U.S.C. 4321 et
seq.); the Council on Environmental
Quality Regulations for Implementing
the Procedural Provisions of NEPA (40
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CFR parts 1500-1508); and certain other
statutes, regulations and orders. Bor-
rowers must also comply with any
other applicable Federal or state envi-
ronmental laws and regulations.

§1710.118 [Reserved]

§1710.119 Loan processing priorities.

(a) Generally loans are processed in
chronological order based on the date
the complete application is received in
the Regional office.

(b) The Administrator may give pri-
ority to processing loans that are re-
quired to meet the following needs:

(1) To restore electric service fol-
lowing a major storm or other catas-
trophe;

(2) To bring existing electric facili-
ties into compliance with any environ-
mental requirements imposed by Fed-
eral or state law that were not in effect
at the time the facilities were origi-
nally constructed;

(3) To finance the capital needs of
borrowers that are the result of a
merger, consolidation, or a transfer of
a system substantially in its entirety,
provided that the merger, consolida-
tion, or transfer has either been ap-
proved by RUS or does not need RUS
approval pursuant to the borrower’s
loan documents (See 7 CFR 1717.154); or

(4) To correct serious safety prob-
lems, other than those resulting from

borrower mismanagement or neg-
ligence.
(c) The Administrator may also

change the normal order of processing
loan applications when it is necessary
to ensure that all loan authority for
the fiscal year is utilized.

[67 FR 1053, Jan. 9, 1992, as amended at 61 FR
66871, Dec. 19, 1996]

§1710.120 Construction standards and
contracting.

Borrowers shall follow all RUS re-
quirements regarding construction
work plans, construction standards, ap-
proved materials, construction and re-
lated contracts, inspection procedures,
and bidding procedures.

§1710.121 Insurance requirements.

Borrowers are required to comply
with certain requirements with respect
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to insurance and fidelity coverage as
set forth in 7 CFR part 1788.

§1710.122 Equal opportunity and non-
discrimination.

Borrowers are required to comply
with certain regulations on non-
discrimination in program services and
benefits and on equal employment op-
portunity as set forth in RUS Bulletins
20-15 and 20-19 or their successors; 7
CFR parts 156 and 15b; and 45 CFR part
90.

§1710.123 Debarment and suspension.

Borrowers are required to comply
with certain requirements on debar-
ment and suspension as set forth in 7
CFR part 3017.

§1710.124 Uniform Relocation Act.

Borrowers are required to comply
with applicable provisions of 49 CFR
part 24, which sets forth the require-
ments of the Uniform Relocation As-
sistance and Real Property Acquisition
Policy Act of 1970 (Pub. L. 91-646; 84
Stat. 1894), as amended by the Uniform
Relocation Act Amendments of 1987
(Pub. L. 100-17; 101 Stat. 246-256) and
the Intermodal Surface Transportation
Efficiency Act of 1991.

§1710.125 Restrictions on lobbying.

Borrowers are required to comply
with certain requirements with respect
to restrictions on lobbying activities.
See 7 CFR part 3018.

§1710.126 Federal debt delinquency.

(a) Prior to approval of a loan or ad-
vance of funds, a borrower must report
to RUS whether or not it is delinquent
on any Federal debt, such as Federal
income tax obligations or a loan or
loan guarantee from another Federal
agency. If delinquent, the reasons for
the delinquency must be explained, and
RUS will take such explanation into
consideration in deciding whether to
approve the loan or advance of funds.

(b) Applicants for a loan or loan
guarantee must also certify that they
have been informed of the collection
options the Federal government may
use to collect delinquent debt.
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§1710.127 Drug free workplace.

Borrowers are required to comply
with the Drug Free Workplace Act of
1988 (Pub. L. 100-690, title V, subtitle D)
and the Act’s implementing regula-
tions (7 CFR part 3017) when a borrower
receives a Federal grant or enters into
a procurement contract awarded pursu-
ant to the provisions of the Federal Ac-
quisition Regulation (title 48 CFR) to
sell to a Federal agency property or
services having a value of $25,000 or
more.

§§1710.128-1710.149 [Reserved]

Subpart D—Basic Requirements
for Loan Approval

§1710.150 General.

The RE Act and prudent lending
practice require that the Adminis-
trator make certain findings before ap-
proving an electric loan or loan guar-
antee. The borrower shall provide the
evidence determined by the Adminis-
trator to be necessary to make these
findings.

§1710.151 Required findings for all
loans.

(a) Area coverage. Adequate electric
service will be made available to the
widest practical number of rural users
in the borrower’s service area during
the life of the loan. See §1710.103.

(b) Feasibility. The loan is feasible
and it will be repaid on time according
to the terms of the mortgage, note, and
loan contract. At any time after the
original determination of feasibility,
the Administrator may require the bor-
rower to demonstrate that the loan re-
mains feasible if there have been, or
are anticipated to be, material changes
in the borrower’s costs, loads, rates,
rate disparity, revenues, or other rel-
evant factors from the time that feasi-
bility was originally determined. See
§1710.112 and subpart G of this part.

(c) Security. RUS will have a first lien
on the borrower’s total system or other
adequate security, and adequate finan-
cial and managerial controls will be in-
cluded in 1loan documents. See
§1710.113.

(d) Interim financing. For loans that
include funds to replace interim fi-
nancing, there is satisfactory evidence
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that the interim financing was used for
purposes approved by RUS and that the
loan meets all applicable requirements
of this part.

(e) Facilities for nonrural areas. When-
ever a borrower proposes to use loan
funds for the improvement, expansion,
construction, or acquisition of electric
facilities for non-RE Act beneficiaries,
there is satisfactory evidence that such
funds are necessary and incidental to
furnishing or improving electric serv-
ice for RE Act beneficiaries. See
§1710.104.

(f) Facilities to be included in rate base.
In states having jurisdiction, the bor-
rower has provided satisfactory evi-
dence based on the information avail-
able, such as an opinion of counsel,
that the state regulatory authority
will not exclude from the borrower’s
rate base any of the facilities included
in the loan request, or otherwise pre-
vent the borrower from charging rates
sufficient to repay with interest the
debt incurred for the facilities. Such
evidence may be based on, but not nec-
essarily limited to, the provisions of
applicable state laws; the rules and
policies of the state authority; prece-
dents in other similar cases; state-
ments made by the state authority;
any assurances given to the borrower
by the state authority; and other rel-
evant information and experience.

§1710.152 Primary support documents.

The following primary support docu-
ments and studies must be prepared by
the borrower for approval by RUS in
order to support a loan application:

(a) Load forecast. The load forecast
provides the borrower and RUS with an
understanding of the borrower’s future
system loads, the factors influencing
those loads, and estimates of future
loads. The load forecast provides a
basis for projecting annual electricity
(kWh) sales and revenues, and for engi-
neering estimates of plant additions re-
quired to provide reliable service to
meet the forecasted loads. Subpart E of
this part contains the information to
be included in a load forecast and when
an approved load forecast is required.

(b) Construction work plan (CWP). The
CWP shall specify and document the
capital investments required to serve a
borrower’s planned new loads, improve
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service reliability and quality, and
service the changing needs of existing
loads. The requirements for a CWP are
set forth in subpart F of this part.

(c) Long-range financial forecasts. RUS
encourages borrowers to maintain on a
current basis a long-range financial
forecast, which should be used by a
borrower’s board of directors and man-
ager to guide the system toward its fi-
nancial goals. The forecast submitted
in support of a loan application shall
show the projected results of future ac-
tions planned by the board of directors.
The requirements for a long-range fi-
nancial forecast are set forth in sub-
part G of this part.

(d) Borrower’s environmental report
(BER). This document is used to deter-
mine what effect the construction of
the facilities included in the construc-
tion work plan will have on the envi-
ronment. In developing a BER a bor-
rower shall follow the policy and proce-
dural requirements set forth in 7 CFR
part 1794. After reviewing the BER,
RUS will determine whether additional
environmental studies will be required.

[67 FR 1053, Jan. 9, 1992, as amended at 656 FR
14786, Mar. 20, 2000]

§1710.153 Additional
and procedures.
Additional requirements and proce-
dures for obtaining RUS financial as-
sistance are set forth in 7 CFR part 1712
for loan guarantees, and in 7 CFR part
1714 for insured loans.

§§1710.154-1710.199 [Reserved]

requirements

Subpart E—Load Forecasts

SOURCE: 65 FR 14786, Mar. 20, 2000, unless
otherwise noted.

§1710.200 Purpose.

This subpart contains RUS policies
for the preparation, review, approval
and use of load forecasts and load fore-
cast work plans. A load forecast is a
thorough study of a borrower’s electric
loads and the factors that affect those
loads in order to estimate, as accu-
rately as practicable, the borrower’s
future requirements for energy and ca-
pacity. The load forecast of a power
supply borrower includes and inte-
grates the load forecasts of its member
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systems. An approved load forecast, if
required by this subpart, is one of the
primary documents that a borrower is
required to submit to support a loan
application.

§1710.201 General.

(a) The policies, procedures and re-
quirements in this subpart are in-
tended to implement provisions of the
loan documents between RUS and the
electric borrowers and are also nec-
essary to support approval by RUS of
requests for financial assistance.

(b) Notwithstanding any other provi-
sions of this subpart, RUS may require
any power supply or distribution bor-
rower to prepare a new or updated load
forecast for RUS approval or to main-
tain an approved load forecast on an
ongoing basis, if such documentation is
necessary for RUS to determine loan
feasibility, or to ensure compliance
under the loan documents.

§1710.202 Requirement to prepare a
load forecast—power supply bor-
rowers.

(a) A power supply borrower with a
total utility plant of $500 million or
more must maintain an approved load
forecast that meets the requirements
of this subpart on an ongoing basis and
provide an approved load forecast in
support of any request for RUS finan-
cial assistance. The borrower must also
maintain an approved load forecast
work plan. The borrower’s approved
load forecast must be prepared pursu-
ant to the approved load forecast work
plan.

(b) A power supply borrower that is a
member of another power supply bor-
rower that has a total utility plant of
$500 million or more must maintain an
approved load forecast that meets the
requirements of this subpart on an on-
going basis and provide an approved
load forecast in support of any request
for RUS financial assistance. The mem-
ber power supply borrower may comply
with this requirement by participation
in and inclusion of its load forecasting
information in the approved load fore-
cast of its power supply borrower. The
approved load forecasts must be pre-
pared pursuant to the RUS approved
load forecast work plan.
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(c) A power supply borrower that has
total utility plant of less than $500 mil-
lion and that is not a member of an-
other power supply borrower with a
total utility plant of $500 million or
more must provide an approved load
forecast that meets the requirements
of this subpart in support of an applica-
tion for any RUS loan or loan guar-
antee which exceeds $50 million. The
borrower is not required to maintain
on an ongoing basis either an approved
load forecast or an approved load fore-
cast work plan.

§1710.203 Requirement to prepare a
load forecast—distribution bor-
rowers.

(a) A distribution borrower that is a
member of a power supply borrower
with a total utility plant of $500 mil-
lion or more must maintain an ap-
proved load forecast that meets the re-
quirements of this subpart on an ongo-
ing basis and provide an approved load
forecast in support of any request for
RUS financial assistance. The distribu-
tion borrower may comply with this re-
quirement by participation in and in-
clusion of its load forecasting informa-
tion in the approved load forecast of its
power supply borrower. The distribu-
tion borrower’s load forecast must be
prepared pursuant to the approved load
forecast work plan of its power supply
borrower.

(b) A distribution borrower that is a
member of a power supply borrower
which is itself a member of another
power supply borrower that has a total
utility plant of $500 million or more
must maintain an approved load fore-
cast that meets the requirements of
this subpart on an ongoing basis and
provide an approved load forecast in
support of any request for RUS finan-
cial assistance. The distribution bor-
rower may comply with this require-
ment by participation in and inclusion
of its load forecasting information in
the approved load forecast of its power
supply borrower. The distribution bor-
rower’s approved load forecast must be
prepared pursuant to the approved load
forecast work plan of the power supply
borrower with total utility plant in ex-
cess of $5600 million.

(c) A distribution borrower that is a
member of a power supply borrower
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with a total utility plant of less than
$500 million must provide an approved
load forecast that meets the require-
ments of this subpart in support of an
application for any RUS loan or loan
guarantee that exceeds $3 million or 5
percent of total utility plant, which-
ever is greater. The distribution bor-
rower may comply with this require-
ment by participation in and inclusion
of its load forecasting information in
the approved load forecast of its power
supply borrower. The borrower is not
required to maintain on an ongoing
basis either an approved load forecast
or an approved load forecast work plan.

(d) A distribution borrower with a
total utility plant of less than $500 mil-
lion and that is unaffiliated with a
power supply borrower must provide an
approved load forecast that meets the
requirements of this subpart in support
of an application for any RUS loan or
loan guarantee which exceeds $3 mil-
lion or 5 percent of total utility plant,
whichever is greater. The borrower is
not required to maintain on an ongoing
basis either an approved load forecast
or an approved load forecast work plan.

(e) A distribution borrower with a
total utility plant of $500 million or
more must maintain an approved load
forecast that meets the requirements
of this subpart on an ongoing basis and
provide an approved load forecast in
support of any request for RUS financ-
ing assistance. The borrower must also
maintain an approved load forecast
work plan. The distribution borrower
may comply with this requirement by
participation in and inclusion of its
load forecasting information in the ap-
proved load forecast of its power supply
borrower.

§1710.204 Filing requirements for bor-
rowers that must maintain an ap-
proved load forecast on an ongoing
basis.

(a) Filing of load forecasts and updates.
A power supply or distribution bor-
rower required to maintain an ap-
proved load forecast on an ongoing
basis under §1710.202 or §1710.203 may
elect either of the following two meth-
ods of compliance:

(1) Submitting a new load forecast to
RUS for review and approval at least
every 36 months, and then submitting
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updates to the load forecast to RUS for
review and approval in each inter-
vening year; or

(2) Submitting a new load forecast to
RUS for review and approval not less
frequently than every 24 months.

(b) Ezxtensions. RUS may extend any
time period required under this section
for up to 3 months at the written re-
quest of the borrower’s general man-
ager. A request to extend a time period
beyond 3 months must be accompanied
by a written request from the bor-
rower’s general manager, an amend-
ment to the borrower’s approved load
forecast work plan incorporating the
extension, a board resolution approving
the extension request and any amend-
ment to the approved load forecast
work plan, and any other relevant sup-
porting information. RUS may extend
the time periods contained in this sec-
tion for up to 24 months.

§1710.205 Minimum approval require-
ments for all load forecasts.

(a) Documents required for RUS ap-
proval of a borrower’s load forecast. The
borrower must provide the following
documents to obtain RUS approval for
a load forecast:

(1) The load forecast and supporting
documentation;

(2) A memorandum from the bor-
rower’s general manager to the board
of directors recommending that the
board approve the load forecast and its
uses; and

(3) A board resolution from the bor-
rower’s board of directors approving
the load forecast and its uses.

(b) Contents of Load Forecast. All load
forecasts submitted by borrowers for
approval must include:

(1) A narrative describing the bor-
rower’s system, service territory, and
consumers;

(2) A narrative description of the bor-
rower’s load forecast including future
load projections, forecast assumptions,
and the methods and procedures used
to develop the forecast;

(3) Projections of usage by consumer
class, number of consumers by class,
annual system peak demand, and sea-
son of peak demand for the number of
years agreed upon by RUS and the bor-
rower;
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(4) A summary of the year-by-year
results of the load forecast in a format
that allows efficient transfer of the in-
formation to other borrower planning
or loan support documents;

(5) The load impacts of a borrower’s
demand side management activities, if
applicable;

(6) Graphic representations of the
variables specifically identified by
management as influencing a bor-
rower’s loads; and

(7) A database that tracks all rel-
evant variables that might influence a
borrower’s loads.

(c) Formats. RUS does not require a
specific format for the narrative, docu-
mentation, data, and other information
in the load forecast, provided that all
required information is included and
available. All data must be in a tabular
form that can be transferred electroni-
cally to RUS computer software appli-
cations. RUS will evaluate borrower
load forecasts for readability, under-
standing, filing, and electronic access.
If a borrower’s load forecast is sub-
mitted in a format that is not readily
usable by RUS or is incomplete, RUS
will require the borrower to submit the
load forecast in a format acceptable to
RUS.

(d) Document retention. The borrower
must retain its latest approved load
forecasts, and supporting documenta-
tion until RUS approval of its next
load forecast. Any approved load fore-
cast work plan must be retained as
part of the approved load forecast.

(e) Consultation with RUS. The bor-
rower must designate and make appro-
priate staff and consultants available
for consultation with RUS to facilitate
RUS review of the load forecast work
plan and the load forecast when re-
quested by RUS.

(f) Correlation and consistency with
other RUS loan support documents. If a
borrower relies on an approved load
forecast or an update of an approved
load forecast as loan support, the bor-
rower must demonstrate that the ap-
proved load forecast and the other pri-
mary support documentation for the
loan were reconciled. For example,
both the load forecast and the financial
forecast require input assumptions for
wholesale power costs, distribution
costs, other systems costs, average rev-
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enue per KWh, and inflation. Also, a
borrower’s engineering planning docu-
ments, such as the construction work
plan, incorporate consumer and usage
per consumer projections from the load
forecast to develop system design cri-
teria. The assumptions and data com-
mon to all the documents must be con-
sistent.

(g) Coordination. Power supply bor-
rowers and their members that are sub-
ject to the requirement to maintain an
approved load forecast on an ongoing
basis are required to coordinate prepa-
ration of their respective load fore-
casts, updates of load forecasts, and ap-
proved load forecast work plan. A load
forecast of a power supply borrower
must consider the load forecasts of all
its member systems.

§1710.206 Approval requirements for
load forecasts prepared pursuant to
approved load forecast work plans.

(a) Contents of load forecasts prepared
under an approved load forecast work
plan. In addition to the minimum re-
quirements for load forecasts under
§1710.205, load forecasts developed and
submitted by borrowers required to
have an approved load forecast work
plan shall include the following:

(1) Scope of the load forecast. The
narrative shall address the overall ap-
proach, time periods, and expected in-
ternal and external uses of the fore-
cast. Examples of internal uses include
providing information for developing
or monitoring demand side manage-
ment programs, supply resource plan-
ning, load flow studies, wholesale
power marketing, retail marketing,
cost of service studies, rate policy and
development, financial planning, and
evaluating the potential effects on
electric revenues caused by competi-
tion from alternative energy sources or
other electric suppliers. Examples of
external uses include meeting state
and Federal regulatory requirements,
obtaining financial ratings, and par-
ticipation in reliability council, power
pool, regional transmission group,
power supplier or member system fore-
casting and planning activities.

(2) Resources used to develop the load
forecast. The discussion shall identify
and discuss the borrower personnel,
consultants, data processing, methods
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and other resources used in the prepa-
ration of the load forecast. The bor-
rower shall identify the borrower’s
member and, as applicable, member
personnel that will serve as project
leaders or liaisons with the authority
to make decisions and commit re-
sources within the scope of the current
and future work plans.

(3) A comprehensive description of
the database used in the study. The
narrative shall describe the procedures
used to collect, develop, verify, vali-
date, update, and maintain the data. A
data dictionary thoroughly defining
the database shall be included. The
borrower shall make all or parts of the
database available or otherwise acces-
sible to RUS in electronic format, if re-
quested.

(4) A narrative for each new load
forecast or update of a load forecast
discussing the methods and procedures
used in the analysis and modeling of
the borrower’s electric system loads as
provided for in the load forecast work
plan.

(5) A narrative discussing the bor-
rower’s past, existing, and forecast of
future electric system loads. The nar-
rative must identify and explain sub-
stantive assumptions and other perti-
nent information used to support the
estimates presented in the load fore-
cast.

(6) A narrative discussing load fore-
cast uncertainty or alternative futures
that may determine the borrower’s ac-
tual loads. Examples of economic sce-
narios, weather conditions, and other
uncertainties that borrowers may de-
cide to address in their analysis in-
clude:

(1) Most-probable assumptions, with
normal weather;

(ii) Pessimistic assumptions, with
normal weather;
(iii) Optimistic assumptions, with

normal weather;

(iv) Most-probable assumptions, with
severe weather;

(v) Most-probable assumptions, with
mild weather;

(vi) Impacts of wholesale or retail
competition; or

(vii) new environmental
ments.

(7) A summary of the forecast’s re-
sults on an annual basis. Include alter-

require-
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native futures, as applicable. This sum-
mary shall be designed to accommo-
date the transfer of load forecast infor-
mation to a borrower’s other planning
or loan support documents. Computer-
generated forms or electronic submis-
sions of data are acceptable. Graphs,
tables, spreadsheets or other exhibits
shall be included throughout the fore-
cast as appropriate.

(8) A narrative discussing the coordi-
nation activities conducted between a
power supply borrower and its mem-
bers, as applicable, and between the
borrower and RUS.

(b) Compliance with an approved load
forecast work plan. A borrower required
to maintain an approved load forecast
work plan must also be able to dem-
onstrate that both it and its RUS bor-
rower members are in compliance with
its approved load forecast work plan
for the next load forecast or update of
a load forecast.

§1710.207 RUS criteria for approval of
load forecasts by distribution bor-
rowers not required to maintain an
approved load forecast on an ongo-
ing basis.

Load forecasts submitted by distribu-
tion borrowers that are unaffiliated
with a power supply borrower, or by
distribution borrowers that are mem-
bers of a power supply borrower that
has a total utility plant less than $500
million and that is not itself a member
of another power supply borrower with
a total utility plant of $500 million or
more must satisfy the following min-
imum criteria:

(a) The Dborrower considered all
known relevant factors that influence
the consumption of electricity and the
known number of consumers served at
the time the study was developed;

(b) The borrower considered and iden-
tified all loads on its system of RE Act
beneficiaries and non-RE Act bene-
ficiaries;

(c) The borrower developed an ade-
quate supporting data base and consid-
ered a range of relevant assumptions;
and

(d) The borrower provided RUS with
adequate documentation and assist-
ance to allow for a thorough and inde-
pendent review.
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§1710.208 RUS criteria for approval of
all load forecasts by power supply
borrowers and by distribution bor-
rowers required to maintain an ap-
proved load forecast on an ongoing
basis.

All load forecasts submitted by
power supply borrowers and by dis-
tribution borrowers required to main-
tain an approved load forecast must
satisfy the following criteria:

(a) The borrower objectively analyzed
all known relevant factors that influ-
ence the consumption of electricity
and the known number of customers
served at the time the study was devel-
oped;

(b) The borrower considered and iden-
tified all loads on its system of RE Act
beneficiaries and non-RE Act bene-
ficiaries;

(c) The borrower developed an ade-
quate supporting database and ana-
lyzed a reasonable range of relevant as-
sumptions and alternative futures;

(d) The borrower adopted methods
and procedures in general use by the
electric utility industry to develop its
load forecast;

(e) The borrower used valid and
verifiable analytical techniques and
models;

(f) The borrower provided RUS with
adequate documentation and assist-
ance to allow for a thorough and inde-
pendent review; and

(g) In the case of a power supply bor-
rower required to maintain an ap-
proved load forecast on an ongoing
basis, the borrower adequately coordi-
nated the preparation of the load fore-
cast work plan and load forecast with
its member systems.

§1710.209 Approval requirements for
load forecast work plans.

(a) In addition to the approved load
forecast required under §§1710.202 and
1710.203, any power supply borrower
with a total utility plant of $500 mil-
lion or more and any distribution bor-
rower with a total utility plant of $500
million or more must maintain an ap-
proved load forecast work plan. RUS
borrowers that are members of a power
supply borrower with a total utility
plant of $500 million or more must co-
operate in the preparation of and sub-
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mittal of the load forecast work plan of
their power supply borrower.

(b) An approved load forecast work
plan establishes the process for the
preparation and maintenance of a com-
prehensive database for the develop-
ment of the borrower’s load forecast,
and load forecast updates. The ap-
proved load forecast work plan is in-
tended to develop and maintain a proc-
ess that will result in load forecasts
that will meet the borrowers’ own
needs and the requirements of this sub-
part. An approved work plan represents
a commitment by a power supply bor-
rower and its members, or by a large
unaffiliated distribution borrower, that
all parties concerned will prepare their
load forecasts in a timely manner pur-
suant to the approved load forecast
work plan and they will modify the ap-
proved load forecast work plan as need-
ed with RUS approval to address
changing circumstances or enhance the
usefulness of the approved load fore-
cast work plan.

(¢) An approved load forecast work
plan for a power supply borrower and
its members must cover all member
systems, including those that are not
borrowers. However, only members
that are borrowers, including the
power supply borrower, are required to
follow the approved load forecast work
plan in preparing their respective load
forecasts. Each borrower is individ-
ually responsible for forecasting all its
RE Act beneficiary and non-RE Act
beneficiary loads.

(d) An approved load forecast work
plan must outline the coordination and
preparation requirements for both the
power supply borrower and its mem-
bers.

(e) An approved load forecast work
plan must cover a period of 2 or 3 years
depending on the applicable compli-
ance filing schedule elected under
§1710.204.

(f) An approved load forecast work
plan must describe the borrower’s proc-
ess and methods to be used in pro-
ducing the load forecast and maintain-
ing current load forecasts on an ongo-
ing basis.

(g) Approved load forecast work plans
for borrowers with residential demand
of 50 percent or more of total kWh
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must provide for a residential con-
sumer survey at least every 5 years to
obtain data on appliance and equip-
ment saturation and electricity de-
mand. Any such borrower that is expe-
riencing or anticipates changes in
usage patterns shall consider surveys
on a more frequent schedule. Power
supply borrowers shall coordinate such
surveys with their members. Residen-
tial consumer surveys may be based on
the aggregation of member-based sam-
ples or on a system-wide sample, pro-
vided that the latter provides for rel-
evant regional breakdowns as appro-
priate.

(h) Approved load forecast work
plans must provide for RUS review of
the load forecasts as the load forecast
is being developed.

(i) A power supply borrower’s work
plan must have the concurrence of the
majority of the members that are bor-
rowers.

(j) The borrower’s board of directors
must approve the load forecast work
plan.

(k) A borrower may amend its ap-
proved load forecast work plan subject
to RUS approval. If RUS concludes
that the existing approved load fore-
cast work plan will not result in a sat-
isfactory load forecast, RUS may re-
quire a new or revised load forecast
work plan.

§1710.210 Waiver of requirements or
approval criteria.

For good cause shown by the bor-
rower, the Administrator may waive
any of the requirements applicable to
borrowers in this subpart if the Admin-
istrator determines that waiving the
requirement will not significantly af-
fect accomplishment of RUS’ objec-
tives and if the requirement imposes a
substantial burden on the borrower.
The borrower’s general manager must
request the waiver in writing.

§§1710.211-1710.249 [Reserved]

Subpart F—Construction Work
Plans and Related Studies

§1710.250 General.

(a) An ongoing, integrated planning
system is needed by borrowers to deter-
mine their short-term and long-term
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needs for plant additions, improve-
ments, replacements, and retirements.
The primary components of the system
consist of long-range engineering
plans, construction work plans (CWPs),
CWP amendments, and special engi-
neering and cost studies. Long range
engineering plans identify plant invest-
ments required over a period of 10
years or more. CWPs specify and docu-
ment plant requirements for the short-
term, usually 2 to 3 years, and special
engineering and cost studies are used
to support CWPs and to identify and
document requirements for specific
items or purposes, such as load man-
agement equipment, System Control
and Data Acquisition equipment, sec-
tionalizing investments, and additions
of generation capacity and associated
transmission plant.

(b) Generally, all borrowers are re-
quired to maintain up-to-date long
range engineering plans approved by
their boards of directors. Current CWPs
approved by the borrower’s board must
also be developed and maintained for
distribution and transmission facilities
and for improvements and replace-
ments of generation facilities. All such
distribution, transmission or genera-
tion facilities must be included in the
respective CWPs regardless of the
source of financing.

(c) A long range engineering plan
specifies and supports the major sys-
tem additions, improvements, replace-
ments, and retirements needed for an
orderly transition from the existing
system to the system required 10 or
more years in the future. The planned
future system should be based on the
most technically and economically
sound means of serving the borrower’s
long-range loads in a reliable and envi-
ronmentally acceptable manner, and it
should ensure that planned facilities
will not become obsolete prematurely.

(d) A CWP shall include investment
cost estimates and supporting engi-
neering and cost studies to dem-
onstrate the need for each proposed fa-
cility or activity and the reasonable-
ness of the investment projections and
the engineering assumptions used in
sizing the facilities. The CWP must be
consistent with the borrower’s long
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range engineering plan and both docu-
ments must be consistent with the bor-
rower’s RUS-approved power require-
ments study.

(e) Applications for a loan or loan
guarantee from RUS (new loans or
budget reclassifications) must be sup-
ported by a current CWP approved by
both the borrower’s board of directors
and RUS. RUS approval of these plans
relates only to the facilities, equip-
ment, and other purposes to be fi-
nanced by RUS, and means that the
plans provide an adequate basis from a
planning and engineering standpoint to
support RUS financing. RUS approval
of the plans does not mean that RUS
approves of the facilities, equipment,
or other purposes for which the bor-
rower is not seeking RUS financing. If
RUS disagrees with a borrower’s esti-
mate of the cost of one or more facili-
ties for which RUS financing is sought,
RUS may adjust the estimate after
consulting with the borrower and ex-
plaining the reasons for the adjust-
ment.

(f) Except as provided in paragraph
(g) of this section, to be eligible for
RUS financing, the facilities, including
equipment and other items, included in
a CWP must be approved by RUS before
the start of construction. This require-
ment also applies to any amendments
to a CWP required to add facilities to a
CWP or to make significant physical
changes in the facilities already in-
cluded in a CWP. Provision for funding
of “minor projects’ under an RUS loan
guarantee is permitted on the same
basis as that discussed for insured loan
funds in 7 CFR part 1721, Post-Loan
Policies and Procedures for Insured
Electric Loans.

(g) In the case of damage caused by
storms and other natural catastrophes,
a borrower may proceed with emer-
gency repair work before a CWP or
CWP amendment is prepared by the
borrower and approved by RUS, with-
out loosing eligibility for RUS financ-
ing of the repairs. The borrower must
notify the RUS regional office in writ-
ing, not later than 45 days after the
natural catastrophe, of its preliminary
estimates of damages and repair costs.
Not later than 120 days after the nat-
ural catastrophe, the borrower must
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submit to RUS for approval, a CWP or
CWP amendment detailing the repairs.

(h) A CWP may be amended or aug-
mented when the borrower can dem-
onstrate the need for the changes.

(i) A borrower’s CWP or special engi-
neering studies must be supported by a
Borrower’s Environmental Report, and
when necessary by an Environmental
Analysis or Environmental Impact
Statement, as set forth in 7 CFR 1794 or
required by other Federal or state reg-
ulations or laws.

(j) All engineering activities required
by this subpart must be performed by
qualified engineers, who may be staff
employees of the borrower or outside
consultants.

(k) Upon written request from a bor-
rower, RUS may waive in writing cer-
tain requirements with respect to long-
range engineering plans and CWPs if
RUS determines that such require-
ments impose a substantial burden on
the borrower and that waiving the re-
quirements will not significantly affect
the accomplishment of the objectives
of this subpart. For example, if a bor-
rower’s load is forecast to remain con-
stant or decline during the planning
period, RUS may waive those portions
of the plans that relate to load growth.

[67 FR 1053, Jan. 9, 1992; 57 FR 4513, Feb. 5,
1992, as amended at 60 FR 67405, Dec. 29, 1995;
64 FR 33178, June 22, 1999]

§1710.251 Construction work plans—
distribution borrowers.

(a) All distribution borrowers must
maintain a current CWP approved by
their board of directors covering all
new construction, improvements, re-
placements, and retirements of dis-
tribution and transmission plant, and
improvements replacements, and re-
tirements of any generation plant.
Construction of new generation capac-
ity need not be included in a CWP but
must be specified and supported by spe-
cific engineering and cost studies. (See
§1710.253.)

(b) A distribution borrower’s CWP
shall cover a construction period of be-
tween 2 and 4 years, and include all fa-
cilities to be constructed which are eli-
gible for RUS financing, whether or not
RUS financial assistance will be sought
or be available for certain facilities.
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Any RUS financing provided for the fa-
cilities will be limited to a 4 year loan
period. The construction period cov-
ered by a CWP in support of a loan ap-
plication shall not be shorter than the
loan period requested for financing of
the facilities.

(c) The facilities, equipment and
other items included in a distribution
borrower’s CWP may include:

(1) Line extensions required to con-
nect consumers, improve service reli-
ability or improve voltage conditions;

(2) Distribution tie lines to improve
reliability of service and voltage regu-
lation;

(3) Line conversions and changes re-
quired to improve existing services or
provide additional capacity for new
consumers;

(4) New substation facilities or addi-
tions to existing substations;

(5) Transmission and substation fa-
cilities required to support the dis-
tribution system;

(6) Distribution equipment required
to serve new consumers or to provide
adequate and dependable service to ex-
isting consumers, including replace-
ment of existing plant facilities;

(7) Residential security lights;

(8) Communications equipment and
meters;

(9) Headquarters facilities;

(10) Improvements, replacements, and
retirements of generation facilities;

(11) Load management equipment,
automatic sectionalizing facilities, and
centralized System Control and Data
Acquisition equipment. Load manage-
ment equipment eligible for financing,
including the related costs of installa-
tion, is limited to capital equipment
designed to influence the time and
manner of consumer use of electricity,
which includes peak clipping and load
shifting. To be eligible for financing,
such equipment must be owned by the
borrower, although it may be located
inside or outside a consumer’s prem-
ises; and

(12) The cost of engineering, architec-
tural, environmental and other studies
and plans needed to support the con-
struction of facilities, when such cost
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is capitalized as part of the cost of the
facilities.

[67 FR 1053, Jan. 9, 1992; 57 FR 4513, Feb. 5,
1992, as amended at 60 FR 3731, Jan. 19, 1995;
60 FR 67405, Dec. 29, 1995]

§1710.252 Construction work plans—
power supply borrowers.

(a) All power supply borrowers must
maintain a current CWP approved by
the borrower’s board of directors cov-
ering all new construction, improve-
ments, replacements, and retirements
of distribution and transmission plant,
and improvements, replacements, and
retirements of generation plant. Appli-
cations for RUS financial assistance
for such facilities must be supported by
a current, RUS-approved CWP. Con-
struction of new generation capacity
need not be included in a CWP but
must be specified and supported by spe-
cific engineering and cost studies.

(b) Normally a power supply bor-
rower’s CWP shall cover a period of 3 to
4 years. While comprehensive CWP’s
are desired, if there are extenuating
circumstances RUS may accept a sin-
gle-purpose transmission or generation
CWP in support of a loan application or
budget reclassification. The construc-
tion period covered by a CWP in sup-
port of a loan application shall not be
shorter than the loan period requested
for financing of the facilities.

(c) Facilities, equipment, and other
items included in a power supply bor-
rower’s CWP may include:

(1) Distribution and related facilities
as set forth in §1710.251(c);

(2) Transmission facilities required
to deliver the power needed to serve
the existing and planned new loads of
the borrower and its members, and to
improve service reliability, including
tie lines for improved reliability of
service, line conversions, improve-
ments and replacements, new sub-
stations and substation improvements
and replacements, and Systems Control
and Data Acquisition equipment, in-
cluding communications, dispatching
and sectionalizing equipment, and load
management equipment;

(3) The borrower’s proportionate
share of transmission facilities re-
quired to tie together the operating
systems of supporting power pools and
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to connect with adjacent power sup-
pliers;

(4) Improvements and replacements
of generation facilities; and

(5) The cost of engineering, architec-
tural, environmental and other studies
and plans needed to support the con-
struction of facilities, when such cost
is capitalized as part of the cost of the
facilities.

(d) A CWP for transmission facilities
shall normally include studies of load
flows, voltage regulation, and stability
characteristics to demonstrate system
performance and needs.

[67 FR 1053, Jan. 9, 1992, as amended at 60 FR
3731, Jan. 19, 1995; 60 FR 67405, Dec. 29, 1995]

§1710.253 Engineering and cost stud-
ies—addition of generation capac-
ity.

(a) The construction or purchase of
additional generation capacity and as-
sociated transmission facilities by a
power supply or distribution borrower,
including the replacement of existing
capacity, shall be supported by com-
prehensive project-specific engineering
and cost studies as specified by RUS.
The studies shall cover a period from
the beginning of the project to at least
10 years after the start of commercial
operation of the facilities.

(b) The studies must include com-
prehensive economic present-value
analyses of the costs and revenues of
the available self-generation, load
management, energy conservation, and
purchased-power options, including as-
sessments of service reliability and fi-
nancing requirements and risks. Re-
quirements for analyzing purchased-
power options are set forth in §1710.254.

(c) Generally, studies of self-genera-
tion, load management, and energy
conservation options shall include, as
appropriate, analyses of:

(1) Capital and operating costs;

(2) Financing requirements and risks;

(3) System reliability;

(4) Alternative unit sizes;

(5) Alternative types of generation;

(6) Fuel alternatives;

(7) System stability;

(8) Load flows; and

(9) System dispatching.

(d) At the request of a borrower,
RUS, in its sole discretion, may waive
specific requirements of this section if
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such requirements imposed a substan-
tial burden on the borrower and if such
waiver will not significantly affect the
accomplishment of the objectives of
this subpart.

§1710.254 Alternative
power.

(a) General. (1) RUS will make loans
to finance the construction of genera-
tion facilities by distribution or power
supply borrowers and transmission fa-
cilities by power supply borrowers only
under the following conditions if said
borrowers do not already own and oper-
ate such types of facilities:

(i) Where no adequate and dependable
source of power is available to meet
the consumers’ needs; or

(ii) Where the rates offered by other
power sources would result in a higher
cost of power to the consumers than
the cost from facilities financed by
RUS, and the amount of the power cost
savings that would result from the
RUS-financed facilities bears a signifi-
cant relationship to the amount of the
proposed loan.

(2) If a borrower already owns and op-
erates the types of facilities included
in a loan request, then a loan for the
purposes contained in paragraph (a)(l)
of this section, as well as for the con-
struction of transmission facilities by
a distribution borrower, will be consid-
ered and evaluated by RUS in terms of
whether the proposed facilities con-
stitute an effective and economical
means of meeting the power require-
ments of the consumers. A borrower
shall contact RUS as soon as prac-
ticable in order for RUS to review in-
formation submitted by the borrower
and advise the borrower, in writing,
whether there is a need for the bor-
rower to investigate and seek alter-
native sources of power. RUS will de-
termine, based on information provided
by the borrower or otherwise available,
whether there is a need to investigate
alternative sources of power or wheth-
er RUS will require information or
other methods of determining the need
for the generation capacity. RUS will
base its determination on whether RUS
is able to conclude that the project is
needed, the borrower would incur
delays and costs in pursuing an RFP,

sources of
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or that an RFP is not likely to produce
new alternatives to the project.

(b) Loan requests for the addition of
generation capacity, including replace-
ment of existing capacity, will be ac-
cepted by RUS when the applicant has
completed the requirements estab-
lished by RUS, in a manner satisfac-
tory to RUS. The investigations of al-
ternative sources of power must be co-
ordinated in advance with RUS. This
section applies to RUS financed gen-
eration capacity whether owned solely
by the borrower, owned on an undi-
vided ownership basis with other utili-
ties or substantially controlled by the
borrower.

(c) The applicant may be required to
seek and wutilize capacity available
from RUS borrowers and other organi-
zations before developing plans for ad-
ditional generation capacity. RUS may
require, on a case by case basis, that
the applicant, among other things:

(1) Solicit power and energy purchase
proposals from all reasonable potential
sources of power, such as other electric
cooperatives, investor-owned utilities,
municipal utility organizations, and
Federal and state power authorities.

(2) Solicit proposals from inde-
pendent power producers, including co-
generators, to determine the terms and
conditions under which these producers
can supply the additional power and
energy needs of the applicant, without
RUS financial assistance. Such solici-
tations should be placed in at least
three national newspapers or trade
publications, and they meet all plan-
ning, coordination or other require-
ments imposed by state authorities, as
well as the environmental require-
ments of RUS.

(d) When solicitations are received in
accordance with paragraph (c) of this
section, the applicant will evaluate all
alternative proposals on an economic,
present-value basis, giving consider-
ation to cost-effectiveness, reliability
of service, the short-term and long-
term financial viability of the supplier,
and the financial risk to the borrower
and its creditors. The applicant will
keep RUS fully informed on these eval-
uations and provide supporting infor-
mation and analysis as requested by
RUS.
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(e) After evaluation of all proposals
received in accordance with paragraph
(c) of this section, and having informed
RUS of the results, the applicant may
be required to negotiate final proposals
with the entities submitting the best
acceptable offers. Contracts requiring
RUS approval will either be approved
in advance by the Administrator or
contain a provision that the contract is
not valid until approved, in writing, by
the Administrator. The Administrator
will approve the contracts in a timely
manner provided that the borrower has
met all applicable requirements, in-
cluding, among other matters, evidence
that the alternative source of power se-
lected is an economical and effective
alternative.

(f) RUS may make independent in-
quiries with potential power suppliers
as to the availability of power to meet
borrowers’ needs. Information devel-
oped by RUS will be shared with bor-
rowers at their request.

(g) Further details of RUS require-
ments for financing of generation and
bulk transmission facilities are set
forth in 7 CFR part 1712.

(h) At the request of a borrower,
RUS, in its sole discretion, may waive
specific requirements of paragraphs (b)
through (e) of this section if such waiv-
er is required to prevent unreasonable
delays in obtaining generation capac-
ity that could result in system reli-
ability problems.

(Approved by the Office of Management and
Budget under control number 0572-0032)

[67 FR 1053, Jan. 9, 1992, as amended at 656 FR
31247, May 17, 2000]

§§1710.255-1710.299 [Reserved]

Subpart G—Long-Range Financial
Forecasts

§1710.300 General.

(a) RUS encourages borrowers to
maintain a current long-range finan-
cial forecast. The forecast should be
used by the board of directors and the
manager to guide the system towards
its financial goals.

(b) A borrower must prepare, for RUS
review and approval, a long-range fi-
nancial forecast, approved by its board
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of directors, in support of its loan ap-
plication. The forecast must dem-
onstrate that the borrower’s system is
economically viable and that the pro-
posed loan is financially feasible. Loan
feasibility will be assessed based on the
criteria set forth in §1710.112.

(c) The financial forecast and related
projections submitted in support of a
loan application shall include:

(1) The projected results of future ac-
tions planned by the borrower’s board
of directors;

(2) The financial goals established for
margins, TIER, DSC, equity, and levels
of general funds to be invested in plant;

(3) A pro forma balance sheet, state-
ment of operations, and general funds
summary projected for each year dur-
ing the forecast period;

(4) A full explanation of the assump-
tions, supporting data, and analysis
used in the forecast, including the
methodology used to project loads,
rates, revenue, power costs, operating
expenses, plant additions, and other
factors having a material effect on the
balance sheet and on financial ratios
such as equity, TIER, and DSC;

(5) Current and projected cash flows;

(6) Projections of future borrowings
and the associated interest and prin-
cipal expenses required to meet the
projected investment requirements of
the system;

(7) Current and projected kW and
KkKWh energy sales;

(8) Current and projected unit prices
of significant variables such as retail
and wholesale power prices, average
labor costs, and interest;

(9) Current and projected system op-
erating costs, including, but not lim-
ited to, wholesale power costs, depre-
ciation expenses, labor costs, and debt
service costs;

(10) Current and projected revenues
from sales of electric power and en-
ergy;

(11) Current and projected non-oper-
ating income and expense;

(12) A discussion of the historical ex-
perience of the borrower, and in the
case of a power supply borrower its
member systems as appropriate, with
respect to the borrower’s market com-
petitiveness as it relates to the rates
charged for electricity, competition
from other fuels, and other factors. Ad-
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ditional data and analysis may be re-
quired by RUS on a case by case basis
to assess the probable future competi-
tiveness of those borrowers that have a
history of serious competitive prob-
lems; and

(13) An analysis of the effects of
major factors, such as projected in-
creases in rates charged for electricity,
on the ability of the borrower, and in
the case of a power supply borrower its
member systems, to compete with
neighboring utilities and other energy
sources.

(d) The following plans, studies and
assumptions shall be used in devel-
oping the financial forecast:

(1) The RUS-approved CWP;

(2) RUS-approved power requirements
data;

(3) The current rate schedules or new
rates already approved by the board of
directors;

(4) Future plant additions and oper-
ating expenses projected at anticipated
future cost levels rather than in con-
stant dollars, with the annual rate of
inflation for major items specified; and

(5) A sensitivity analysis may be re-
quired by RUS on a case-by-case basis
taking into account such factors as the
number and type of large power loads,
projections of future borrowings and
the associated interest, projected
loads, projected revenues, and the prob-
able future competitiveness of the bor-
rower. When RUS determines that a
sensitivity analysis is necessary for
distribution borrowers, the variables to
be tested will be determined by the
General Field Representative in con-
sultation with the borrower and the re-
gional office. The regional office will
consult with the Power Supply Divi-
sion in the case of generation projects
for distribution borrowers. For power
supply borrowers, the variables to be
tested will be determined by the bor-
rower and the Power Supply Division.

(e) The financial forecast shall use
the accrual method, as approved by
RUS, for analyzing costs and revenues,
and, as applicable, compare the eco-
nomic results of the various alter-
natives on a present value basis.

[67 FR 1053, Jan. 9, 1992, as amended at 63 FR
53277, Oct. 5, 1998]
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§1710.301 Financial
tribution borrowers.

(a) Financial forecasts prepared by
distribution borrowers shall cover at
least a ten-year period, unless a short-
er period is authorized by other RUS
regulations.

(b) In addition to the requirements
set forth in §1710.300 of this part, finan-
cial forecasts prepared by distribution
borrowers in support of a loan applica-
tion shall:

(1) Include expenditures for any
maintenance determined to be needed
in the current system’s operation and
maintenance review and evaluation in
order to comply with mortgage cov-
enants and prudent utility practice;

(2) Fully explain the basis for the
power cost projections used. Generally,
the power supplier’s most recent fore-
casted rates shall be used; and

(3) Use RUS Form 325 or computer-
generated equivalent reports.

§1710.302 Financial forecasts—power
supply borrowers.

(a) The requirements of this section
apply only to financial forecasts sub-
mitted by power supply borrowers in
support of a loan from RUS. The finan-
cial forecast prepared by power supply
borrowers shall demonstrate the effects
that the addition of generation, trans-
mission and any distribution facilities
will have on the power supply bor-
rower’s sales, costs, and revenues, and
on the cost of power to the member dis-
tribution systems.

(b) The financial forecast shall cover
a period of 10 years. RUS may request
projections for a longer period of time
if RUS deems necessary.

(c) Financial forecasts prepared in
support of loan applications to finance
additional generation capacity shall
include a power cost study as set forth
in §1710.303.

(d) In addition to the requirements
set forth in §1710.300, financial fore-
casts prepared by power supply bor-
rowers shall:

(1) Identify all plans for generation
and transmission capital additions and
system operating expenses on a year-
by-year basis, beginning with the
present and running for 10 years, unless
a longer period of time has been re-
quested by RUS.

forecasts—dis-
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(2) Integrate projections of operation
and maintenance expenses associated
with existing plant with those of new
proposed facilities to determine total
costs of system operation as well as the
costs of new generation and genera-
tion-related facilities;

(3) Provide an in-depth analysis of
the regional markets for power if loan
feasibility depends to any degree on a
borrower’s ability to sell surplus power
while its system loads grow to meet
the planned capacity of a proposed
plant;

(4) If not previously submitted, fur-
nish RUS with all material informa-
tion on operating agreements, owner-
ship agreements, fuel contracts and
any other special agreements that af-
fect annual cost projections, as may be
required by RUS on a case by case
basis; and

(5) Include sensitivity analysis if re-
quired by RUS pursuant to
§1710.300(d)(5).

(e) The projections shall be coordi-
nated in advance with RUS so that
agreement can be reached on major as-
pects of the economic studies. These
include, but are not limited to, projec-
tions of future kW and kWh require-
ments, RE Act beneficiary loads, elec-
tricity prices, revenues from system
and off-system power sales, the cost of
prospective plant additions, interest
and depreciation rates, fuel costs, cost
escalation factors, the discount rate,
and other factors.

(f) The projections, analysis, and sup-
porting information must be included
in a report that will provide RUS with
the information needed to:

(1) Understand and compare various
power supply plans;

(2) Determine that the facilities to be
financed will perform satisfactorily;
and

(3) Determine that the overall system
is economically viable and the loan is
financially feasible and secure.

[67 FR 1053, Jan. 9, 1992, as amended at 63 FR
53278, Oct. 5, 1998]

§1710.303 Power cost studies—power
supply borrowers.

(a) All applications for financing of
additional generation capacity and the
associated bulk transmission facilities
shall be supported by a power cost
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study to demonstrate that the pro-
posed generation and associated trans-
mission facilities are the most eco-
nomical and effective means of meet-
ing the borrower’s power requirements.
This study usually is a separate study
but it may be integrated with the fi-
nancial forecast required by §1710.302.

(b) A power cost study shall include
the following basic elements:

(1) A study of all reasonably avail-
able self-generation, purchased-power,
load management, and energy con-
servation alternatives as set forth in
§§1710.253 and 1710.254;

(2) A present-value analysis of the
costs of the alternatives and their ef-
fects on total power costs, covering a
period of at least 10 years beyond the
projected in-service date of the facili-
ties;

(3) A description of proposed new
power-purchase contracts or revisions
to existing contracts, and an analysis
of the effects on power costs;

(4) Use of sensitivity analyses to de-
termine the vulnerability of the alter-
natives to a reasonable range of as-
sumptions about fuel costs, failure to
achieve projected load growth, changes
in operating and financing costs, and
other major factors, if the financial
forecast is used in support of a loan or
loan guarantee that exceeds the small-
er of $256 million or 10 percent of the
borrower’s total utility plant. Indi-
vidual sensitivity analyses need not be
duplicated if they have been included
in other materials submitted to RUS;
and

(5) Assessment of the financial risks
of the various alternatives, especially
as between capital-intensive and non-
capital-intensive alternatives, under
the range of assumptions set forth in
paragraph (b)(4) of this section.

(c) Power cost studies must use cur-
rent, RUS-approved power require-
ments data, and all major assumptions
are subject to RUS approval. Alter-
native assumptions about projected
power requirements may be used, how-
ever, in conjunction with the sensi-
tivity analyses required by paragraph
(b)(4) of this section.

(Approved by the Office of Management and
Budget under control number 0572-0032)

§1710.401

§§1710.304-1710.349 [Reserved]
Subpart H [Reserved]

Subpart |I—Application Require-
ments and Procedures for
Loans

SOURCE: 60 FR 3731, Jan. 19, 1995, unless
otherwise noted.

§1710.400 Initial contact.

(a) Loan applicants that do not have
outstanding loans from RUS should
write to the Rural Utilities Service Ad-
ministration, United States Depart-
ment of Agriculture, Washington, DC
20250-1500. A field or headquarters staff
representative may be assigned by RUS
to visit the applicant and discuss its fi-
nancial needs and eligibility. Bor-
rowers that have outstanding loans
should contact their assigned RUS gen-
eral field representative (GFR) or, in
the case of a power supply borrower,
the Director, Power Supply Division.
Borrowers may consult with RUS field
representatives and headquarters staff,
as necessary.

(b) Before submitting an application
for an insured loan the borrower shall
ascertain from RUS the amount of sup-
plemental financing required, as set
forth in §1710.110. If the borrower is ap-
plying for either a municipal rate loan
subject to the interest rate cap or a
hardship rate loan, the application
must provide a preliminary breakdown
of residential consumers either by
county or by census tract. Final data
must be included with the application.
See §1710.401(a)(8).

§1710.401 Loan
ments.

application docu-

(a) All borrowers. All applications for
electric loans shall include the docu-
ments listed in this paragraph. The
first page of the application shall be a
list of the documents included in the
application. The borrower may use
RUS Form 726, Checklist for Electric
Loan Application, or a computer gen-
erated equivalent as this list.

(1) Transmittal letter. A letter signed
by the borrower’s manager indicating
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the actual corporate name and tax-
payer identification number of the bor-
rower and addressing the following
items:

(i) The need for flood hazard insur-
ance;

(ii) Breakdown of requested loan
funds by state;

(iii) A listing of the counties served
by the borrower;

(iv) A listing of threatened actions by
third parties that could adversely af-
fect the borrower’s financial condition,
including annexations or other actions
affecting service territory, loads, or
rates; and

(v) A listing of pending regulatory
proceedings pertaining to the borrower.

(2) Board resolution. This document is
the formal request by the borrower’s
board of directors for a loan from RUS.
The board resolution shall include:

(i) The requested loan type, loan
amount, loan term, final maturity and
method of amortization (§1710.110(b));

(ii) The sources and amounts of any
supplemental or other financing;

(iii) Authorization for RUS to release
appropriate information to supple-
mental or other lender(s), and author-
ization for these lenders to release ap-
propriate information to RUS; and

(iv) For an insured loan, a statement
of whether the application is for a mu-
nicipal rate loan, with or without the
interest rate cap, or a hardship loan. If
the application is for a municipal rate
loan, the board resolution must indi-
cate whether the borrower intends to
elect the prepayment option. See 7
CFR 1714.4(c).

(38) RUS Form 740c, Cost Estimates and
Loan Budget for Electric Borrowers. This
form together with its attachments
lists the construction, equipment, fa-
cilities and other cost estimates from
the construction work plan or engi-
neering and cost studies, and the
sources of financing for each compo-
nent. The date on page 1 of the form is
the beginning date of the loan period
and shall be the same as the date on
the Financial and Statistical Report
submitted with the application (para-
graph (a)(b) of this section). Form 740c
also includes the following informa-
tion, exhibits, and attachments:

(1) Description of funds and materials.
This description details the avail-
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ability of materials and equipment,
any unadvanced funds from prior loans,
and any general funds the borrower
designates, to determine the amount of
such materials and funds to be applied
against the capital requirements esti-
mated for the loan period.

(i1) Useful life of facilities financed by
the loan. Form 740c must include, as a
note, either a statement certifying
that at least 90 percent of the loan
funds are for facilities that have a use-
ful life of 33 years or longer, or a sched-
ule showing the costs and useful life of
those facilities with a useful life of less
than 33 years. This statement or sched-
ule will be used to determine the final
maturity of the loan. See §1710.115.

(iii) Reimbursement schedule. This
schedule lists the date, amount, and
identification number of each inven-
tory of work orders and special equip-
ment summary that form the basis for
the borrower’s request for reimburse-
ment of general funds on the RUS
Form 740c. See §1710.109. If the bor-
rower is not requesting reimbursement,
this schedule need not be submitted.

(iv) Location of consumers. If the ap-
plication is for a municipal rate loan
subject to the interest rate cap, or for
a loan at the hardship rate, and the av-
erage number of consumers per mile of
the total electric system exceeds 17,
Form 740c must include, as a note, a
breakdown of funds included in the pro-
posed loan to furnish or improve serv-
ice to consumers located in an urban
area. See 7T CFR 1714.7(c) and 1714.8(d).
This breakdown must indicate the
method used by the borrower for allo-
cating loan funds between urban and
non urban consumers.

(4) RUS Form 740g, Application for
Headquarters Facilities. This form lists
the individual cost estimates from the
construction work plan or other engi-
neering study that support the need for
RUS financing for any warehouse and
service type facilities included, and
funding requested for such facilities
shown on RUS Form 740c. If no loan
funds are requested for headquarters
facilities, Form 740g need not be sub-
mitted.

(5) Financial and statistical report. Dis-
tribution borrowers shall submit these
data on RUS Form 7; power supply bor-
rowers shall use RUS Form 12. The
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form shall contain the most recent
data available, which shall not be more
than 60 days old when received by RUS.

(6) Pending litigation statement. A
statement from the borrower’s counsel
listing any pending litigation, includ-
ing levels of related insurance coverage
and the potential effect on the bor-
rower. This statement and the state-
ments from counsel required by para-
graphs (a)(7) and (15) of this section
may be combined into a single docu-
ment.

() Mortgage information. A new mort-
gage will be required if this is a bor-
rower’s first application for a loan
under the RE Act. A restated mort-
gage, or a mortgage supplement will be
required if there has been a material
change to the real property owned by
the borrower since the most recent
RUS loan, loan guarantee, or lien ac-
commodation, if the requested loan
would cause the borrower to exceed its
previously authorized debt limit, or if
RUS otherwise determines it nec-
essary. If there has been no material
change to the real property owned by
the borrower since the most recent
RUS loan or loan guarantee, the bor-
rower must submit an opinion of its
counsel to that effect. If a new or re-
stated mortgage or a mortgage supple-
ment is required, the borrower must
provide the following:

(1) Property schedule. For a new or re-
stated mortgage or for a mortgage sup-
plement, the following information
shall be submitted in a form satisfac-
tory to RUS:

(A) A listing of the counties where
the borrower’s existing electric facili-
ties and new facilities are or will be lo-
cated;

(B) A listing and description of all
real property owned by the borrower;
and

(C) An opinion of the borrower’s
counsel certifying that the property
schedule is complete and adequate for
inclusion in a security instrument to
be executed by the borrower to secure
an RUS loan.

(i1) Mazximum debt limit. For a new
mortgage, or if the proposed Iloan
would result in the borrower’s existing
mortgage debt limit being exceeded, a
resolution of the borrower’s board of
directors, and any other authorizations
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or certifications required by State law,
certifying that a new debt limit has
been legally established that is ade-
quate to accommodate existing indebt-
edness and the proposed new financing,
including any concurrent loans.

(8) Rate disparity and consumer income
data. If the borrower is applying under
the rate disparity and consumer in-
come tests for either a municipal rate
loan subject to the interest rate cap or
a hardship rate loan, the application
must provide a breakdown of residen-
tial consumers either by county or by
census tract. In addition, if the bor-
rower serves in 2 or more states, the
application must include a breakdown
of all ultimate consumers by state.
This breakdown may be a copy of Form
EIA 861 submitted by the Borrower to
the Department of Energy or in a simi-
lar form. See 7 CFR 1714.7(b) and
1714.8(a). To expedite the processing of
loan applications, RUS strongly en-
courages distribution borrowers to pro-
vide this information to the GFR prior
to submitting the application.

(9) Standard Form 100—Equal Employ-
ment  Opportunity  Employer  Report
EEO—I1. This form, required by the De-
partment of Labor, sets forth employ-
ment data for borrowers with 100 or
more employees. A copy of this form,
as submitted to the Department of
Labor, is to be included in the applica-
tion for an insured loan if the borrower
has more than 100 employees. See
§1710.122.

(10) Form AD-1047, Certification Re-
garding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions. This statement
certifies that the borrower will comply
with certain regulations on debarment
and suspension required by Executive
Order 12549, Debarment and Suspension
(3 CFR, 1986 Comp., p. 189). See 7 CFR
part 3017 and §1710.123.

(11) Uniform Relocation Act assurance
statement. This assurance, which need
not be resubmitted if previously sub-
mitted, provides that the borrower
shall comply with 49 CFR part 24,
which implements the Uniform Reloca-
tion Assistance and Real Property Ac-
quisition Policy Act of 1970, as amend-
ed by the Uniform Relocation Act
Amendments of 1987 and 1991. See
§1710.124.
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(12) Lobbying. The following informa-
tion on lobbying is required pursuant
to 7 CFR part 3018 and §1710.125. Bor-
rowers applying for both insured and
guaranteed financing should consult
RUS before submitting this informa-
tion.

(1) Certification regarding lobbying.
This statement certifies that the bor-
rower shall comply with certain re-
quirements with respect to restrictions
on lobbying activities.

(ii) Standard Form LLL—Disclosure of
Lobbying Activities. This disclosure
form is required from those borrowers
engaged in lobbying activities.

(13) Federal debt delinquency require-
ments. See 1710.126. The following docu-
ments are required:

(1) Report on Federal debt delinquency.
This report indicates whether or not a
borrower is delinquent on any Federal
debt.

(i1) Certification Regarding Federal
Government Collection Options. This
statement certifies that a borrower has
been informed of the collection options
the Federal Government may use to
collect delinquent debt. The Federal
Government is authorized by law to
take any or all of the following actions
in the event that a borrower’s loan
payments become delinquent or the
borrower defaults on its loans:

(A) Report the borrower’s delinquent
account to a credit bureau;

(B) Assess additional interest and
penalty charges for the period of time
that payment is not made;

(C) Assess charges to cover additional
administrative costs incurred by the
Government to service the borrower’s
account;

(D) Offset amounts owed directly or
indirectly to the borrower under other
Federal programs;

(E) Refer the borrower’s debt to the
Internal Revenue Service for offset
against any amount owed to the bor-
rower as an income tax refund;

(F) Refer the borrower’s account to a
private collection agency to collect the
amount due; and

(&) Refer the borrower’s account to
the Department of Justice for collec-
tion.

(14) Articles of incorporation and by-
laws. The following are required if ei-
ther document has been amended since
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the last loan application was submitted
to RUS, or if this is a borrower’s first
application for a loan under the RE
Act:

(i) The borrower’s articles of incorpo-
ration currently in effect, as filed with
the appropriate state office, setting
forth the borrower’s corporate purpose;
and

(ii) The bylaws currently in effect, as
adopted by the borrower’s board of di-
rectors, setting forth the manner by
which the borrower’s organization will
be governed and regulated.

(15) State regulatory approvals. In
states in which regulatory authorities
have jurisdiction over the borrower’s
rates, the borrower must provide satis-
factory evidence, pursuant to §§1710.105
and 1710.151(f), based on the informa-
tion available, such as an opinion of
counsel or of another qualified source,
that the state regulatory authority
will not exclude from the borrower’s
rate base any of the facilities included
in the loan request, or otherwise pre-
vent the borrower from charging rates
sufficient to repay with interest the
debt incurred for the facilities.

(16) Seismic safety certifications. This
certification shall be included, if re-
quired under 7 CFR part 1792.

(17) Rates. (i) A distribution borrower
shall explain any recent or planned
changes in retail rates, the status of
any pending rate cases before a state
regulatory authority, or other perti-
nent rate information.

(ii) A power supply borrower shall
submit a schedule of its wholesale
rates currently in effect. Any changes
in this schedule are subject to RUS ap-
proval.

(18) Additional supporting data. Addi-
tional supporting data may be required
by RUS depending on the individual ap-
plication or conditions. Examples of
such additional supporting data in-
clude information about acquisitions,
headquarters facilities, generation or
transmission facilities, large power
loads or special loads.

(b) Distribution borrowers. In addition
to the items in paragraph (a) of this
section, applications for loans sub-
mitted by distribution borrowers shall
include the borrower’s area coverage
and line extension policies. If there
have been any amendments to area
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coverage or line extension policies
since the last loan application sub-
mitted to RUS, or if this is a bor-
rower’s first application for a loan
under the RE Act, the borrower shall
submit the board of directors’ approved
policies on area coverage and line ex-
tensions. See §§1710.103 and 1710.151(a).

(c) Primary support documents. In ad-
dition to the loan application, con-
sisting of the documents required by
paragraphs (a) and (b) of this section,
all borrowers must also provide RUS
with the following primary support
documents pursuant to §1710.152:

(1) Along with the loan application,
the borrower shall submit to RUS a
Long-Range Financial Forecast
(LRFF), that meets the requirements
of subpart G of this part. The forecast
shall include any sensitivity analysis
or analysis of alternative scenarios re-
quired by subpart G of this part, and
shall be accompanied by a certified
board resolution adopting, and indi-
cating the board of directors’ approval
of, the LRFF, and directing manage-
ment to take whatever steps may be
necessary, including the filing for rate
increases, to achieve the TIER goals
set forth in the LRFF.

(2) Prior to RUS’s acceptance of the
loan application, the borrower shall
submit to RUS and receive approval of:

(i) Power Requirements Study (PRS)
that meets the requirements of subpart
E of this part, and is accompanied by a
certified board resolution adopting,
and indicating the board of directors’
approval of, the PRS.

(ii) Construction Work Plan (CWP)
and/or related engineering and cost
studies that meets the requirements of
subpart F of this part, and is accom-
panied by a certified board resolution
adopting, and indicating the board of
directors’ approval of, the CWP and/or
engineering and cost studies.

(iii) Borrower’s Environmental Re-
port (BER), or other environmental in-
formation as required by 7 CFR part
1794.

(iv) Demand Side Management Plan
and/or Integrated Resource Plan, if re-
quired by subpart H of this part.

(d) Submission of documents. (1) Gen-
erally, all information required by
paragraphs (a), (b), and (c)(1) of this
section is submitted to RUS in a single
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application package. The information
required by paragraph (c)(2) of this sec-
tion is generally submitted to, and ap-
proved by RUS before the application
is submitted.

(2) To facilitate loan review, RUS
urges borrowers to ensure that their
applications contain all of the informa-
tion required by this section before
submitting the application to RUS.
Borrowers may consult with RUS field
representatives and headquarters staff
as necessary for assistance in preparing
loan applications.

(3) RUS may, in its discretion, return
an application to the borrower if the
application is not materially complete
to the satisfaction of RUS within 10
months of receipt of any of the items
listed in paragraph (a) or (b) of this
section. RUS will generally advise the
borrower in writing at least 2 months
prior to returning the application as to
the elements of the application that
are not complete.

(4) If an application is returned, an
application for the same loan purposes
will be accepted by RUS if satisfactory
evidence is provided that all of the in-
formation required by this section will
be submitted to RUS within a reason-
able time. An application for loan pur-
poses included in an application pre-
viously returned to the borrower will
be treated as an entirely new applica-
tion.

(e) Complete applications. An applica-
tion is complete when all information
required by RUS to approve a loan is
materially complete in form and sub-
stance satisfactory to RUS.

(f) Change in borrower circumstances. A
borrower shall, after submitting a loan
application, promptly notify RUS of
any changes in its circumstances that
materially affect the information con-
tained in the loan application or in the
primary support documents.

(g) Interest rate category. For pending
loans, RUS will promptly notify the
borrower if its eligibility for an inter-
est rate category changes pursuant to
new information from the Department
of Energy or the Bureau of the Census.
See 7T CFR part 1714.

(Approved by the Office of Management and
Budget under control numbers 0572-0017,
0572-0032 and 0572-1013)
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§§1710.402-1710.403 [Reserved]

§1710.404 Additional requirements.

Additional requirements for insured
electric loans are set forth in 7 CFR
part 1714.

§1710.405 Supplemental financing doc-
uments.

(a) The borrower is responsible for
ensuring that the loan documents re-
quired for supplemental financing pur-
suant to §1710.110 are executed in a
timely fashion. These documents are
subject to RUS approval.

(b) Security. Any security offered by
the borrower to a supplemental lender
is subject to RUS approval.

§1710.406 Loan approval.

(a) A loan is approved when the Ad-
ministrator signs the administrative
findings.

(b) If the loan is not approved, RUS
will notify the borrower of the reason.

§1710.407 Loan documents.

Following approval of a loan, RUS
will forward the loan documents to the
borrower for execution, delivery, re-
cording, and filing, as directed by RUS.

PART 1714—PRE-LOAN POLICIES
AND PROCEDURES FOR INSURED
ELECTRIC LOANS

Subpart A—General

Sec.

1714.1
1714.2
1714.3

[Reserved]

Definitions.

Applicability of provisions.

1714.4 Interest rates.

1714.5 Determination of interest rates on
municipal rate loans.

1714.6 Interest rate term.

1714.7 Interest rate cap.

1714.8 Hardship rate loans.

1714.9 Prepayment of insured loans.

1714.10-1714.49 [Reserved]

Subpart B—Terms of Insured Loans

1714.50-1714.54 [Reserved]

1714.55 Advance of funds from insured loans.
1714.56 Fund advance period.

1714.57 Sequence of advances.

1714.58 Amortization of principal.

1714.59 Rescission of loans.

AUTHORITY: 7 U.S.C. 901 et seq.; 1921 et seq.;
and 6941 et seq.
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SOURCE: 58 FR 66260, Dec. 20, 1993, unless
otherwise noted.

Subpart A—General
§1714.1 [Reserved]

§1714.2 Definitions.

The definitions set forth in 7 CFR
1710.2 are applicable to this part, unless
otherwise stated. References to specific
RUS forms and other RUS documents,
and to specific sections of such forms
and documents, shall include the cor-
responding forms, documents, sections
and lines in any subsequent revisions
of these forms and documents.

§1714.3 Applicability of provisions.

(a) Insured electric loans approved on
or after November 1, 1993. On November
1, 1993, the Rural Electrification Loan
Restructuring Act, Pub. L. 103-129, 107
Stat. 1356, (RELRA) amended the Rural
Electrification Act of 1936, 7 U.S.C. 901
et seq., (RE Act) to establish a new in-
terest rate structure for insured elec-
tric loans. Insured electric loans ap-
proved on or after this date, are either
municipal rate loans or hardship rate
loans. Borrowers meeting the criteria
set forth in §1714.8 are eligible for 5
percent hardship rate loans. The inter-
est rate on loans to other borrowers is
the municipal interest rate, and bor-
rowers meeting the criteria set forth in
§1714.7 are eligible for the interest rate
cap on their municipal rate loans. In-
terest rates for the initial interest rate
term and rollover terms (§1714.6) will
be determined pursuant to §1714.4. Pro-
visions for prepayment are set forth in
§1714.9. The provisions of this subpart
apply to loans approved on or after No-
vember 1, 1993, unless otherwise stated.

(b) Insured electric loans approved prior
to November 1, 1993. These loans have a
single interest rate applicable to the
entire loan. The rate is generally 5 per-
cent, but, in some cases, may be as low
as 2 percent. These loans have a single
interest rate term and may be prepaid
at face value at any time. Provisions
for discounted prepayment of these
loans are set forth in 7 CFR part 1786.

§1714.4 Interest rates.

(a) Municipal rate loans. Each advance
of funds on a municipal rate loan shall
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bear interest at a single rate for each
interest rate term. All interest rates
applicable to municipal rate loans will
be increased by one eighth of one per-
cent (0.125 percent), if the borrower
elects to include in the loan agreement
a prepayment option (call provision),
allowing the borrower to prepay all or
a portion of an advance on a date other
than a rollover maturity date. How-
ever, no interest rate for any advances
of a loan to a borrower who qualifies
for the interest rate cap may exceed 7
percent.

(b) Hardship rate loans. All advances
of funds on hardship rate loans shall
bear interest at a rate of 5 percent.

(c) Application procedure. The bor-
rower’s board resolution submitted
with the loan application must indi-
cate whether the application is for a
municipal rate loan, with or without
the interest rate cap, or a hardship
rate loan. If the application is for a
municipal rate loan, the board resolu-
tion must also indicate whether the
borrower intends to elect the prepay-
ment option.

[68 FR 66260, Dec. 20, 1993, as amended at 67
FR 16969, Apr. 9, 2002]

§1714.5 Determination of interest
rates on municipal rate loans.

(a) RUS will post on the RUS
website, Electric Program HomePage,
a schedule of interest rates for munic-
ipal rate loans at the beginning of each
calendar quarter. The schedule will
show the year of maturity and the ap-
plicable interest rates in effect for all
funds advanced on municipal rate loans
during the calendar quarter and all in-
terest rate terms beginning in the
quarter. All interest rates will be ad-
justed to the nearest one eighth of one
percent (0.125 percent).

(b) The rate for interest rate terms of
20 years or longer will be the average of
the 20 year rates published in the Bond
Buyer in the 4 weeks specified in para-
graph (d) of this section for the ‘11-
Bond GO Index” of Aa rated general ob-
ligation municipal bonds, or the suc-
cessor to this index.

(c) The rate for terms of less than 20
years will be the average of the rates
published in the Bond Buyer in the 4
weeks specified in paragraph (d) of this
section in the table of ‘“‘Municipal Mar-

§1714.6

ket Data—General Obligation Yields”
for Aa rated bonds, or the successor to
this table, for obligations maturing in
the same year as the interest rate term
selected by the borrower.

(d) The interest rates on municipal
rate loans shall not exceed the interest
rate determined under section
307(a)(3)(A) of the Consolidated Farm
and Rural Development Act (7 U.S.C.
1927(a)(3)(A)) for Water and Waste Dis-
posal loans. The method used to deter-
mine this rate is set forth in the regu-
lations of the Farmers Home Adminis-
tration (FmHA) at 7 CFR 1942.17(f) (1)
and (4). Pursuant to the FmHA rule,
the interest rates are set using as guid-
ance the average of the Bond Buyer
Index for the four weeks prior to the
first Friday of the last month before
the beginning of the quarter. Informa-
tion about the Bond Buyer is available
by writing Bond Buyer, One State
Street Plaza, New York, NY 10004-1549,
or by calling 1-800-982-0633.

[568 FR 66260, Dec. 20, 1993, as amended at 67
FR 16969, Apr. 9, 2002]

§1714.6 Interest rate term.

(a) Municipal rate loans. Selection of
interest rate terms shall be made by
the borrower for each advance of funds.
The minimum interest rate term shall
be one year. RUS will send the bor-
rower written confirmation of each
rollover maturity date and the applica-
ble interest rate.

(1) The initial interest rate term will
begin on the date of the advance. All
rollover interest rate terms will begin
on the first day of a month, and except
for the last interest rate term to final
maturity, shall end on the last day of a
month. All terms except for the initial
interest rate term on an advance, and
the last term to final maturity shall be
in yearly increments.

(2) The following limits apply to the
number of advances of funds that may
be made to the borrower on any munic-
ipal rate loan:

(i) If the loan period is 2 years or less,
not more than 6 advances;

(ii) If the loan period is more than 2
years, not more than 8 advances.

(3) For the initial interest rate term
of an advance, a letter from an author-
ized official of the borrower indicating
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the selection of the term shall accom-
pany the request for the advance.

(4) At the end of any interest rate
term, the borrower shall pay all ac-
crued interest and principal balance
then due, and either prepay the re-
maining principal of the advance at
face value, or roll over the remaining
principal for a new term, provided that
no interest rate term may end later
than the date of the final maturity.

(i) If the borrower elects to prepay all
or part of the remaining principal of
the advance at face value, it must no-
tify the Director of the appropriate Re-
gional Division or the Power Supply
Division in writing not later than 20
days before the rollover maturity date.

(ii) If the borrower wishes to elect a
new interest rate term that is different
from the term previously selected, it
must notify RUS in writing of the new
term not later than 20 days before the
end of the current term. The election
of the new term shall be addressed to
the Director, Financial Operations Di-
vision, Rural Utilities Service, Wash-
ington, DC 20250-1500.

(iii) If the borrower fails to notify
RUS within the timeframes set out in
this paragraph of its intention to pre-
pay or elect a different interest rate
term, RUS will automatically roll over
the remaining principal for the shorter
of, and at the interest rate applicable
to:

(A) A period equal in length to the
term that is expiring; or

(B) The remaining period to final ma-
turity.

(b) Hardship rate loans. Loans made at
the 5 percent hardship rate are made
for a single term that cannot exceed
the final maturity as set forth in 7 CFR
1710.115. The hardship interest rate ap-
plies to the entire amount of the loan.

[68 FR 66260, Dec. 20, 1993, as amended at 60
FR 3734, Jan. 19, 1995]

§1714.7 Interest rate cap.

Except as provided in paragraph (c)
of this section, the municipal interest
rate may not exceed 7 percent on a
loan advance to a borrower primarily
engaged in providing retail electric
service if the borrower meets, at the
time of loan approval, either the con-
sumer density test set forth in para-
graph (a) of this section, or both the
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rate disparity test for the interest rate
cap and the consumer income test set
forth in paragraph (b) of this section.

(a) Low consumer density test. The bor-
rower meets this test if the average
number of consumers per mile of line
of its total electric system, based on
the most recent data available at the
time of loan approval is less than 5.50.

(b)) Rate disparity test for the interest
rate cap. The borrower meets this test
if its average revenue per kKWh sold is
more than the average revenue bper
kWh sold by all electric utilities in the
state in which the borrower provides
service. To determine whether a bor-
rower meets this test, RUS will com-
pare the borrower’s average total rev-
enue with statewide data in the table
of Average Revenue per Kilowatthour
for Electric Utilities by Sector, Census
Division and State, in the Electric
Power Annual issued by the Energy In-
formation Administration of the De-
partment of Energy (DOE), or the suc-
cessor to this table. The test will be
based on the most recent calendar year
for which full year DOE data are avail-
able at the time of loan approval and
borrower data for the same year.

(2) Consumer income test. The borrower
meets this test if either the average
per capita income of the residents re-
ceiving electric service from the bor-
rower is less than the average per cap-
ita income of residents of the state in
which the borrower provides service or
the median household income of the
households receiving electric service
from the borrower is less than the me-
dian household income of the house-
holds in the state.

(i) To qualify under the consumer in-
come test, the borrower must include
in its loan application information
about the location of its residential
consumers. The borrower must provide
to RUS, based on the most recent data
available at the time of loan applica-
tion, either the number of consumers
in each county it serves or the number
of consumers in each census tract it
serves. Using the most recently pub-
lished decennial census data on income
from the Bureau of the Census, RUS
will compare, on a weighted average
basis, the average per capita and me-
dian household income of the counties
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or census tracts served by the borrower
with state figures.

(ii) In cases where conditions have
substantially changed so that the de-
cennial census data no longer accu-
rately describes the economic condi-
tions of the borrower’s consumers, the
borrower may provide RUS with more
current income data from a reliable
source such as a State agency. The Ad-
ministrator has the sole discretion to
determine whether such data sub-
mitted by the borrower is sufficient to
determine whether the borrower quali-
fies under the consumer income test.

(3) Borrowers serving 2 or more states. If
a borrower serves consumers in 2 or
more states, the rate disparity test and
the consumer income test will be de-
termined on a weighted average based
on the percentage of the borrower’s
total consumers that are served in each
state.

(c) High density test. If the average
number of consumers per mile of the
borrower’s total electric system ex-
ceeds 17, the interest rate cap will not
apply to funds used for the purpose of
furnishing or improving electric serv-
ice to consumers located in an area
that is an urban area at the time of
loan approval, notwithstanding that
the area must have been deemed a
rural area for the purpose of qualifying
for a loan under this part. (See the def-
inition of ‘“‘rural area’” in 7 CFR 1710.2.)
If the average number of consumers per
mile of line of the borrower’s total
electric system exceeds 17, the bor-
rower must include, as a note on RUS
Form 740c, Cost Estimates and Loan
Budget for Electric Borrowers, sub-
mitted as part of the loan application
for a loan subject to the interest rate
cap, a breakdown of funds included in
the proposed loan to furnish or improve
service to consumers located in such
urban areas. For such borrowers only
funds for those facilities serving con-
sumers located outside an urban area
are eligible for the interest rate cap.

§1714.8

Except as provided in paragraph (d)
of this section, the Administrator shall
make an insured electric loan for eligi-
ble purposes at the 5 percent hardship
rate to a borrower primarily engaged
in providing retail electric service if

Hardship rate loans.

§1714.8

the borrower meets, at the time of loan
approval, both the rate disparity test
for hardship and the consumer income
test described in paragraph (a) of this
section; or the extremely high rates
test set forth in paragraph (b) of this
section. A loan at the 5 percent hard-
ship rate may also be made to any bor-
rower pursuant to paragraph (c) of this
section who, in the sole discretion of
the Administrator, has experienced a
severe hardship. The Administrator
may not require a loan from a supple-
mental source in connection with a
hardship rate loan.

(a)(1) Rate disparity test for hardship.
The borrower meets this test if its av-
erage revenue per KWh sold is not less
than 120 percent of the average revenue
per kWh sold by all electric utilities in
the state in which the borrower pro-
vides service, and its average residen-
tial revenue per KWh is not less than
120 percent of the average residential
revenue per KWh sold by all electric
utilities in the state in which the bor-
rower provides service. To determine
whether a borrower meets this test,
RUS will compare the borrower’s aver-
age total revenue and average residen-
tial revenue with statewide data in the
table of Average Revenue per
Kilowatthour for Electric Utilities by
Sector, Census Division and State, in
the Electric Power Annual issued by
the Energy Information Administra-
tion of the Department of Energy
(DOE), or the successor to this table.
The test will be based on the most re-
cent calendar year for which full year
DOE data are available at the time of
loan approval and borrower data for
the same year.

(2) Consumer income test. The bor-
rower meets this test if either the aver-
age per capita income of the residents
receiving electric service from the bor-
rower is less than the average per cap-
ita income of the residents of the state
in which the borrower provides service
or the median household income of the
residents receiving electric service
from the borrower is less than the me-
dian household income of the house-
holds in the state. RUS will determine
whether the borrower qualifies under
this test according to the procedure set
forth in §1714.7(b)(2).
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(3) Borrowers serving 2 or more states. If
a borrower serves consumers in 2 or
more states, the rate disparity test and
the consumer income tests will be de-
termined on a weighted average based
on the percentage of the borrower’s
total consumers that are served in each
state.

(b) Extremely high rates test. Except as
provided in this paragraph, the Admin-
istrator shall make an insured electric
loan at the 5 percent hardship rate to
any borrower whose residential rev-
enue exceeds 15.0 cents per kWh sold.
Residential revenue shall be calculated
for the most recent full calendar year
for which data are available and shall
include sales to both seasonal and non-
seasonal consumers. If, at the time of
loan approval, the area to be served is
an urbanized area (notwithstanding
that the area must be deemed a rural
area to qualify for a loan under this
part (See the definition of ‘‘rural area”
in 7 CFR 1710.2)), then the borrower
must satisfy the provisions of para-
graphs (a) and (d) of this section to
qualify to the 5 percent hardship inter-
est rate. If at the time of loan ap-
proval, such area is outside an urban-
ized area, the loan shall not be subject
to the conditions and limitations set
forth in paragraphs (a) and (d) of this
section.

(c) Administrator’s discretion. The Ad-
ministrator may make a hardship rate
loan if, in the sole discretion of the Ad-
ministrator, the borrower has experi-
enced a severe hardship. The Adminis-
trator shall consider, among other
matters, whether factors beyond the
control or substantial influence of the
borrower have had severe adverse effect
on the borrower’s ability to provide
service consistent with the purposes of
the RE Act, and which prudent man-
agement could not reasonably antici-
pate and either prevent or insure
against. Among the factors that may
be considered are system damage due
to unusual weather or other natural
disasters or Acts of God, loss of sub-
stantial loads, extreme rate disparity
compared to a contiguous utility, and
other factors that cause severe finan-
cial hardship. The Administrator will
also consider whether a hardship rate
loan will provide significant relief to
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the borrower in dealing with the severe
hardship.

(d) High density test. Except as pro-
vided in paragraph (b) of this section, if
the average number of consumers per
mile of the borrower’s total electric
system exceeds 17, the 5 percent hard-
ship rate will not apply to funds used
for the purpose of furnishing or im-
proving electric service to consumers
located in an area that is an urban area
at the time of loan approval, notwith-
standing that the area must have been
deemed a rural area for the purpose of
qualifying for a loan under this part.
(See the definition of ‘“‘rural area’ in 7
CFR 1710.2.) If the average number of
consumers per mile of line of the bor-
rower’s total electric system exceeds
17, the borrower must include, as a
note on RUS Form 740c, Cost Esti-
mates and Loan Budget for Electric
Borrowers, submitted as part of the
loan application for a loan at the 5 per-
cent hardship rate, a breakdown of
funds included in the proposed loan to
furnish or improve service to con-
sumers located in urban areas. For
such borrowers only funds for those fa-
cilities serving consumers located out-
side an urban area are eligible for the
b percent hardship rate.

(Approved by the Office of Management and
Budget under control number 0572-1013)

§1714.9 Prepayment of insured loans.

This section sets out provisions for
prepayment of insured electric loans at
face value. Provisions for discounted
prepayment of RUS loans are set out in
7 CFR part 1786.

(a) Municipal rate loans. Loan docu-
ments for municipal rate loans shall
provide for the following:

(1) Prepayment on a rollover maturity
date. All, or a portion of, the out-
standing balance on any advance from
a municipal rate loan may be prepaid
on any rollover maturity date pursuant
to §1714.6(a)(4).

(2) Prepayment on a date other than a
rollover maturity date. A borrower may
elect at the time of loan approval to in-
clude a prepayment option (call provi-
sion) that will allow the borrower to
prepay all, or a portion of, the out-
standing balance on any advance on a
date other than a rollover maturity
date. Interest rates on advances from
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loans with a prepayment provision will
be increased as set forth in §1714.4(a).
(b) Hardship rate loans. Loan docu-
ments for hardship loans shall provide
that the loan may be prepaid at face
value at any time without penalty.

§§1714.10-1714.49 [Reserved]
Subpart B—Terms of Insured Loans

SOURCE: 60 FR 3734, Jan. 19, 1995, unless
otherwise noted.

§§1714.50-1714.54 [Reserved]

§1714.55 Advance of funds from in-
sured loans.

The borrower shall request advances
of funds as needed. Advances are sub-
ject to RUS approval and must be re-
quested in writing on RUS Form 595 or
an RUS approved equivalent. Funds
will not be advanced until the Adminis-
trator has received satisfactory evi-
dence that the borrower has met all ap-
plicable conditions precedent to the ad-
vance of funds, including evidence that
the supplemental financing required
under 7 CFR part 1710 and any concur-
rent loan guaranteed by RUS are avail-
able to the borrower under terms and
conditions satisfactory to RUS.

§1714.56 Fund advance period.

(a) For loans approved on or after
February 21, 1995, the fund advance pe-
riod begins on the date of the loan note
and is one year longer than the loan
period, but not less than 4 years. For
example, the fund advance period for a
loan with a 2-year loan period termi-
nates automatically 4 years after the
date of the loan note; a loan with a 4-
year loan period terminates automati-
cally b years after the date of the loan
note. The Administrator may extend
the fund advance period on any loan if
the borrower meets the requirements
of paragraph (c) of this section. As de-
fined in 7 CFR 1710.2, the loan period
begins on the date shown on page 1 of
RUS Form 740c submitted with the
loan application.

(b) For loans approved on or after
June 1, 1984, and before February 21,
1995, the fund advance period begins on
the date of the loan contract, or the
most recent amendment thereto, and

§1714.56

terminates automatically 4 years from
the date of the loan contract, or the
most recent amendment thereto, ex-
cept as provided in paragraph (c) of
this section.

(c) The Administrator may agree to
an extension of the fund advance period
for loans approved on or after June 1,
1984, if the borrower demonstrates to
the satisfaction of the Administrator
that the loan funds continue to be
needed for approved loan purposes (i.e.,
facilities included in an RUS approved
construction work plan). Policies for
extension of the fund advance period
following certain mergers, consolida-
tions, and transfers of systems sub-
stantially in their entirety are set
forth in 7 CFR 1717.156.

(1) To apply for an extension, the bor-
rower must send to RUS, at least 120
days before the automatic termination
date, the following:

(i) A certified copy of a board resolu-
tion requesting an extension of the
Government’s obligation to advance
loan funds;

(ii) Evidence that the unadvanced
loan funds continue to be needed for
approved loan purposes; and

(iii) Notice of the estimated date for
completion of construction.

(2) In the case of financial hardship,
as determined by the Administrator,
RUS may agree to an extension of the
fund advance period even though the
borrower has failed to meet the 120-day
requirement of paragraph (c)(1) of this
section.

(3) If the Administrator approves a
request for an extension, RUS will no-
tify the borrower in writing of the ex-
tension and the terms and conditions
thereof. An extension will be effective
only if it is obtained in writing prior to
the automatic termination date.

(d) Advances of funds from loans ap-
proved before June 1, 1984, are gen-
erally made during the first 6 years of
the note.

(e) RUS will rescind the balance of
any loan funds not advanced to a bor-
rower as of the final date approved for
advancing funds.

[60 FR 3734, Jan. 19, 1995, as amended at 61
FR 66871, Dec. 19, 1996]
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§1714.57 Sequence of advances.

(a) Except as set forth in paragraph
(b) of this section, concurrent loan
funds will be advanced in the following
order:

(1) 50 percent of the RUS insured loan
funds;

(2) 100 percent of the supplemental
loan funds;

(3) The remaining amount of the RUS
insured loan funds.

(b) At the borrower’s request and
with RUS approval, all or part of the
supplemental loan funds may be ad-
vanced before funds in paragraph (a)(1)
of this section.

§1714.58 Amortization of principal.

(a) For insured loans approved on or
after February 21, 1995:

(1) Amortization of funds advanced
during the first 2 years after the date
of the note shall begin no later than 2
yvears from the date of the note. Except
as set forth in paragraph (a)(2) of this
section, amortization of funds ad-
vanced 2 years or more after the date
of the note shall begin with the sched-
uled loan payment billed in the month
following the month of the advance.

(2) For advances made 2 years or
more after the date of the note, the Ad-
ministrator may authorize deferral of
amortization of principal for a period
of up to 2 years from the date of the ad-
vance if the Administrator determines
that failure to authorize such deferral
would adversely affect either the Gov-
ernment’s financial interest or the
achievement of the purposes of the RE
Act.

(b) For insured loans approved before
February 21, 1995, amortization of prin-
cipal shall begin 2 years after the date
of the note for advances made during
the first and second years of the loan,
and 4 years after the date of the note
for advances made during the third and
fourth years.

§1714.59 Rescission of loans.

(a) A borrower may request rescis-
sion of a loan with respect to any funds
unadvanced by submitting a certified
copy of a resolution by the borrower’s
board of directors.

(b) RUS may rescind loans pursuant
to §1714.56.
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(c) Borrowers who prepay RUS loans
at a discounted present value pursuant
to 7 CFR part 1786, subpart F, are re-
quired to rescind the unadvanced bal-
ance of all outstanding electric notes
pursuant to 7 CFR 1786.158(j).

PART 1717—POST-LOAN POLICIES
AND PROCEDURES COMMON TO
INSURED AND  GUARANTEED
ELECTRIC LOANS

Subparts A-C [Reserved]

Subpart D—Mergers and Consolidations of
Electric Borrowers

Sec.

1717.150 General.

1717.151 Definitions.

1717.152 Required documentation for all
mergers.

1717.153 Transitional assistance.

1717.154 Transitional assistance in connec-
tion with new loans.
1717.15656 Transitional assistance
new and preexisting loans.
1717.156 Transitional assistance affecting
preexisting loans.

1717.1567 Requests for
ance.

1717.158 Mergers with borrowers who pre-
paid RUS loans.

1717.1569 Applications for RUS approvals of
mergers.

1717.160 Application contents.

1717.161 Application process.

Subparts E-F [Reserved]

affecting

transitional assist-

Subpart G—Federal Pre-emption in Rate
Making in Connection With Power
Supply Borrowers

1717.300

1717.301

1717.302
tion.

1717.303 Requirements of RUS documents.

1717.304 State regulatory authority rate ju-
risdiction.

1717.305 Pre-emption.

1717.306 RUS required rates.

1717.307 Distribution members’ rates.

1717.308 RUS approval of mnonconforming
rates.

1717.309 Additional statutory pre-emption.

1717.310-1717.349 [Reserved]

Purpose.
Policy.
Definitions and rules of construc-

Subpart H—Federal Pre-emption in Rate
Making in Connection With RUS Elec-
tric Borrowers in Bankruptcy

1717.350 Purpose.
1717.351 Policy.
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1717.352
tion.
1717.353
1717.354
1717.355
1717.356

Definitions and rules of construc-

Requirements of RUS documents.
Pre-emption.

RUS required rates.

Additional statutory pre-emption.

Subparts I-L [Reserved]

Subpart M—Operational Controls

1717.600 General.

1717.601 Applicability.

1717.602 Definitions.

1717.603 RUS approval of extensions and ad-
ditions.

1717.604 Long-range engineering plans and
construction work plans.

1717.605 Design standards, plans and speci-
fications, construction standards, and
RUS accepted materials.

1717.606 Standard forms of construction
contracts, and engineering and architec-
tural services contracts.

1717.607 Contract bidding requirements.

1717.608 RUS approval of contracts.

1717.609 RUS approval of general manager.

1717.610 RUS approval of compensation of
the board of directors.

1717.611 RUS approval of expenditures for
legal, accounting, engineering, and su-
pervisory services.

1717.612 RUS approval of borrower’s bank or
other depository.

1717.613 RUS approval of data processing
and system control equipment.

1717.614 Notification of rate changes.

1717.615 Consolidations and mergers.

1717.616 Sale, lease, or transfer of capital as-
sets.

1717.617 Limitations on distributions.

Subpart N—Investments, Loans, and
Guarantees by Electric Borrowers

1717.650

1717.651

1717.652

1717.653

1717.654
level.

1717.655 Exclusion of certain investments,
loans, and guarantees.

1717.656 Exemption of certain borrowers
from controls.

1717.6567 Investments above the 15 percent
level by certain borrowers not exempt
under §1717.656(a).

1717.658 Records, reports and audits.

1717.659 Effect of this subpart on RUS loan
contract and mortgage.

Purpose.

General.

Definitions.

Borrowers in default.

Transactions below the 15 percent

Subpart O [Reserved]
1717.700-1717.749 [Reserved]

Subpart P [Reserved]

Pt. 1717
1717.750-1717.799 [Reserved]

Subpart Q [Reserved]
1717.800-1717.849 [Reserved]

Subpart R—Lien Accommodations and
Subordinations for 100 Percent Private
Financing

1717.850
1717.851
1717.852

General.

Definitions.

Financing purposes.

1717.853 Loan terms and conditions.

1717.854 Advance approval—100 percent pri-
vate financing of distribution, subtrans-
mission and headquarters facilities, and
certain other community infrastructure.

1717.855 Application contents: Advance ap-
proval—100 percent private financing of
distribution, subtransmission and head-
quarters facilities, and certain other
community infrastructure.

1717.856 Application contents: Normal re-
view—100 percent private financing.

1717.857 Refinancing of existing secured
debt—distribution and power supply bor-
rowers.

1717.858 Lien subordination for rural devel-
opment investments.

1717.859 Application process
frames.

1717.860 Lien accommodations and subordi-
nations under section 306E of the RE Act.

1717.861-1717.899 [Reserved]

and time-

Subpart S—Lien Accommodations for Sup-
plemental Financing Required by 7
CFR 1710.110

1717.900
1717.901
1717.902

Qualification requirements.

Early approval.

Other RUS requirements.

1717.903 Liability.

1717.904 Exemptions pursuant to
306E of the RE Act.

1717.905-1717.949 [Reserved]

section

Subpart T [Reserved]
1717.950-1717.999 [Reserved]
Subpart U [Reserved]
1717.1000-1717.1049 [Reserved]
Subpart V [Reserved]
1717.1050-1717.1099 [Reserved]
Subpart W [Reserved]
1717.1100-1717.1149
Subpart X [Reserved]
1717.1150-1717.1199 [Reserved]

[Reserved]
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Subpart Y—Settlement of Debt

1717.1200 Purpose and scope.

1717.1201 Definitions.

1717.1202 General policy.

1717.1203 Relationship between RUS and De-
partment of Justice.

1717.1204 Policies and conditions applicable
to settlements.

1717.1206 Waiver of existing conditions on
borrowers.

1717.1206 Loans subsequent to settlement.

1717.1207 RUS obligations under loan guar-
antees.

1717.1208 Government’s rights under loan
documents.

AUTHORITY: 7 U.S.C. 901 et seq., 1921 et seq.,
6941 et seq.

SOURCE: 556 FR 38646, Sept. 19, 1990, unless
otherwise noted.

Subparts A-C [Reserved]

Subpart D—Mergers and Consoli-
dations of Electric Borrowers

SOURCE: 61 FR 66871, Dec. 19, 1996, unless
otherwise noted.

§1717.150 General.

(a) This subpart establishes RUS
policies and procedures for mergers of
electric borrowers. These policies and
procedures are intended to provide bor-
rowers with the flexibility to negotiate
and enter into mergers that offer ad-
vantages to the borrowers and to rural
communities, and adequately protect
the integrity and credit quality of RUS
loans and loan guarantees.

(b) Consistent with prudent lending
practices, the maintenance of adequate
security for RUS loans and loan guar-
antees, and the objectives of the Rural
Electrification Act of 1936, as amended,
(7 U.S.C. 901 et seq.) (RE Act), RUS en-
courages electric borrowers to consider
mergers when such action is likely to
contribute, in the long-term, to greater
operating efficiency and financial
soundness. Borrowers are specifically
encouraged to explore mergers that are
likely to enhance the ability of the
successor to provide reliable electric
service at reasonable cost to RE Act
beneficiaries.

(c) Pursuant to the loan documents
and RUS regulations, certain mergers
are subject to RUS approval. See
§1717.615.
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(d) Since RUS must take action in
order to advance funds and otherwise
conduct business with a successor, RUS
encourages borrowers to consult RUS
early in the process regardless of
whether RUS approval of the merger is
required. RUS will provide technical
assistance and guidance to borrowers
to help expedite the processing of their
requests and to help resolve potential
problems early in the process.

§1717.151 Definitions.

The definitions set forth in 7 CFR
1710.2 are applicable to this subpart un-
less otherwise stated. In addition, for
the purpose of this subpart, the fol-
lowing terms shall have the following
meanings:

Active borrower means an electric bor-
rower that has, on the effective date,
an outstanding insured or guaranteed
loan from RUS for rural electrifica-
tion, and whose eligibility for future
RUS financing is not restricted pursu-
ant to 7 CFR part 1786.

Active distribution borrower means an
electric distribution borrower that has,
on the effective date, an outstanding
insured or guaranteed loan from RUS
for rural electrification, and whose eli-
gibility for future RUS financing is not
restricted pursuant to 7 CFR part 1786.

Consolidation. See Merger.

Coverage ratios means collectively
TIER, OTIER, DSC and ODSC, as these
terms are defined in 7 CFR 1710.2.

Effective date means the date a merg-
er is effective pursuant to applicable
state law.

Former distribution borrower means
any organization that

(1) Sells or intends to sell electric
power and energy at retail;

(2) At one time had an outstanding
loan made or guaranteed by RUS, or its
predecessor the Rural Electrification
Administration (REA) for rural elec-
trification; and

(3) Either repaid such loans at face
value or prepaid pursuant to 7 CFR
part 1786.

Loan documents means the mortgage
(or other security instrument accept-
able to RUS), the loan contract, and
the promissory note(s) entered into be-
tween the borrower and RUS.
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Merger means: (1) A consolidation
where two or more companies are ex-
tinguished and a new successor is cre-
ated, acquiring the assets, liabilities,
franchises and powers of those passing
out of existence;

(2) A merger where one company is
absorbed by another, the former ceas-
ing to exist as a separate business enti-
ty, and the latter retaining its own
identity and acquiring the assets, li-
abilities, franchises and powers of the
former; or

(3) A transfer of mortgaged property
by one company to another where the
transferee acquires substantially as an
entirety the assets, liabilities, fran-
chises, and powers of the transferor.

New loan means a loan to a successor
approved by RUS on or after the effec-
tive date.

Preexisting loan means a loan to a
borrower approved by RUS prior to,
and outstanding on the effective date.

Successor means the entity that con-
tinues as the surviving business entity
as of the effective date, and acquires
all the assets, liabilities, franchises,
and powers of the entity or entities
ceasing to exist as of the effective date.

Transitional assistance means finan-
cial relief provided to borrowers by
RUS during a limited period of time
following a merger.

§1717.152 Required documentation for
all mergers.

In order for RUS to advance funds,
send bills, and otherwise conduct busi-
ness with a successor, the documents
listed in this section must be sub-
mitted to RUS regardless of the need
for RUS approval of the merger. Bor-
rowers are responsible for ensuring
that these documents are received by
RUS in timely fashion. In cases of
mergers that require RUS approval, or
cases where borrowers must submit re-
quests for transitional assistance, the
documents listed in this section may
be combined with the documents re-
quired by §§1717.157 and/or 1717.160
where appropriate.

(a) Prior to the effective date, bor-
rowers must submit:

(1) A transmittal letter on corporate
letterhead signed by the manager of
each active borrower that is a party to
the proposed merger indicating the

§1717.163

borrower’s intention to merge and ten-
tative timeframes, including the pro-
posed effective date;

(2) An original certified board resolu-
tion from each party to the proposed
merger affirming the board’s support of
the merger;

(3) All documents necessary to evi-
dence the merger pursuant to applica-
ble law. Examples include plan of
merger, articles of merger, amended
articles of incorporation, bylaws, and
notices and filings required by law.
These documents may be copies of doc-
uments filed elsewhere, unless other-
wise specified by RUS; and

(4) A letter addressed to the Adminis-
trator from the counsel of at least one
of the active borrowers briefly describ-
ing the merger and indicating the rel-
evant statutes under which the merger
will be consummated.

(b) On or after the effective date, bor-
rowers must submit:

(1) An opinion of counsel from the
successor addressing, among other
things, any pending litigation, proper
authorization and consummation of
the merger, proper filing and perfec-
tion of RUS’ security interest, and all
approvals required by law. RUS will
provide the form of the opinion of
counsel to the successor;

(2) A letter signed by the manager of
the successor advising RUS of the ef-
fective date of the merger; the cor-
porate name, address, and phone num-
ber; the names of the officers of the
successor; and the taxpayer identifica-
tion number; and

(3) Evidence of proper filing and per-
fection of RUS’ security interest, as in-
structed by RUS, and an executed loan
contract.

§1717.153 Transitional assistance.

RUS recognizes that short-term fi-
nancial stresses can follow even the
most beneficial mergers. To help sta-
bilize electric rates, enhance the credit
quality of outstanding loans made or
guaranteed by the Government, and
otherwise ease the transition period be-
fore the long-term efficiencies and
economies of a merger can be realized,
RUS may approve one or more types of
transitional assistance to a successor
under the conditions set forth in this
part.
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§1717.154 Transitional assistance in
connection with new loans.

Requests for transitional assistance
in connection with new loans may be
submitted to RUS no later than the
loan application.

(a) Loan processing priority. (1) RUS
loans are generally processed in chron-
ological order based on the date the
complete application is received in the
regional or division office. At the bor-
rower’s request, RUS may offer loan
processing priority for the first loan to
a successor, provided that the loan is
approved by RUS not later than 5 years
after the effective date of the merger.
In considering the request, the Admin-
istrator will take into account, among
other factors, the amount of the loan
application, whether there is a signifi-
cant backlog in pending loan applica-
tions, the impact that loan priority
would have on the backlog, the savings
and efficiencies to be realized from the
merger and the relative importance of
loan priority to facilitating the merg-
er. The Administrator may, in his or
her sole discretion, grant or decline to
grant priority, or grant priority for a
limited amount of the loan application
while deferring for later consideration
the remainder of the application.

(2) For any subsequent loans ap-
proved during those 5 years, RUS may
offer loan processing priority. In re-
viewing requests for loan processing
priority on subsequent loans, RUS will
consider the loan authority for the fis-
cal year, the borrower’s projected cash
flows, its electric rates and rate dis-
parity, and the likely mitigation ef-
fects of priority loan processing. See 7
CFR 1710.108 and 1710.119.

(3) Loan processing priority is avail-
able following any merger where at
least one of the merging parties is an
active borrower.

(b) Supplemental financing.(1) RUS
generally requires that an applicant for
a municipal rate loan obtain a portion
of its debt financing from a supple-
mental source without an RUS guar-
antee. See 7 CFR 1710.110. RUS will, at
the borrower’s request, waive the re-
quirement to obtain supplemental fi-
nancing for the first RUS loan ap-
proved after the effective date if that
first loan is a municipal rate loan
whose loan period does not exceed 2
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years, and the loan is approved by RUS
not later than 5 years after the effec-
tive date. For any subsequent loans ap-
proved during these 5 years, or if the
borrower requests a loan period longer
than 2 years, RUS may, subject to the
availability of loan funds, waive or re-
duce the amount of supplemental fi-
nancing required. In reviewing requests
to reduce or waive supplemental fi-
nancing on subsequent loans or on
loans with a loan period longer than 2
years, RUS will consider the dif-
ferences in interest rates between RUS
and supplemental loans and the im-
pacts of this difference on the bor-
rower’s projected cash flows and its
electric rates and rate disparity. If sig-
nificant differences would result, the
waiver will be granted.

(2) Waiver of supplemental financing
may be available if:

(i) All parties to the merger are ac-
tive distribution borrowers, or

(ii) At least one of the merging par-
ties is an active distribution borrower,
all merging parties are either active
distribution borrowers or former dis-
tribution borrowers, and the merger is
effective after December 19, 1996.

(c) Reimbursement of general funds and
interim financing.(1) Borrowers may re-
quest RUS loan funds to reimburse
general funds and/or interim financing
used to finance equipment and facili-
ties included in a RUS approved con-
struction work plan or amendment if
the construction was completed imme-
diately preceding the current loan pe-
riod. This reimbursement period is gen-
erally limited to 24 months. See 7 CFR
1710.109. RUS may, in connection with
the first RUS loan approved after the
effective date, approve a reimburse-
ment period of up to 48 months prior to
the current loan period if the loan is
approved not later than 5 years after
the effective date. In reviewing re-
quests for this longer reimbursement
period, RUS will consider the stresses
that the transaction and other costs of
entering into the merger places on the
borrower’s rates and cash flows, and
the mitigating effects of more generous
reimbursement.

(2) A longer reimbursement period
may be available if:

(i) All parties to the merger are ac-
tive distribution borrowers, or
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(ii) At least one of the merging par-
ties is an active distribution borrower,
all merging parties are either active
distribution borrowers of former dis-
tribution borrowers, and the merger is
effective after December 19, 1996.

[61 FR 66871, Dec. 19, 1996, as amended at 67
FR 58322, Sept. 16, 2002]

§1717.155 Transitional assistance af-
fecting new and preexisting loans.

Requests for transitional assistance
affecting new and preexisting loans
must be received by RUS no later than
2 years after the effective date.

(a) Section 12 deferments. (1) Section 12
of the RE Act (7 U.S.C. 912) allows RUS
to extend the time of payment of inter-
est or principal of RUS loans. Section
12 deferments do not extend the final
maturity of the loan; lower payments
during the deferment period result in
higher payments later. Therefore, RUS
may approve a Section 12 deferment of
loan payments of up to 5 years only if
such deferments will help to avoid sub-
stantial increases in retail electric
rates during the transition period,
without placing borrowers in financial
stress after the deferment period.

(2) Section 12 deferment may be
available following any merger where
at least one of the merging parties is
an active borrower.

(b) Coverage ratios. Required levels for
coverage ratios are set forth in 7 CFR
1710.114 and in the loan documents.
RUS may approve a plan, on a case by
case basis, that provides for a phase-in
period for these coverage ratios of up
to 5 years from the effective date.
Under such a plan the successor would
be permitted to project and achieve
lower levels for one or more of these
coverage ratios during the phase-in pe-
riod.

(1) A phase-in plan for coverage ra-
tios must provide a pro forma level for
each ratio during each year of the
phase-in period and be supported by a
financial forecast covering a period of
not less than 10 years from the effec-
tive date of the merger. The plan must
demonstrate that a minimum TIER
level of 1.00 will be achieved in each
year, that trends will be generally fa-
vorable, that the borrower will achieve
the levels required in its loan docu-
ments and RUS regulations by the end

§1717.157

of the phase-in period, and that these
levels will be maintained in subsequent
years.

(2) In reviewing phase-in plans for
coverage ratios, RUS will review rates,
rate disparity, and likely mitigating
effects of the proposed phase-in plan.

(3) The borrower is responsible for ob-
taining approvals of supplemental
lenders.

(4) Upon RUS approval of a phase-in
plan, the levels in that plan will be
substituted for the levels required in
the borrower’s preexisting loan docu-
ments and will be incorporated in any
new loan or security documents.

(5) A phase in plan for coverage ra-
tios may be available if:

(i) All parties to the merger are ac-
tive distribution borrowers, or

(ii) At least one of the merging par-
ties is an active distribution borrower,
all merging parties are either active
distribution borrowers or former dis-
tribution borrowers, and the merger is
effective after December 19, 1996.

§1717.156 Transitional assistance af-
fecting preexisting loans.

The fund advance period for an in-
sured loan, which is the period during
which RUS may advance loan funds to
a borrower, terminates automatically
after a specific period of time. See 7
CFR 1714.56. If, on the effective date
the original fund advance period or the
fund advance period as extended pursu-
ant to 7 CFR 1714.56(c), on any bpre-
existing RUS loan to any of the active
borrowers involved in a merger has not
terminated, such fund advance period
shall be automatically lengthened by 2
years. On the borrower’s request RUS
will prepare documents necessary for
the advance of loan funds. RUS will
prepare documents for the borrower’s
execution that will reflect this exten-
sion and will provide the legal author-
ity for RUS to advance funds to the
successor.

§1717.157 Requests for transitional as-
sistance.

(a) If the merger requires RUS ap-
proval, the borrower should, where pos-
sible, indicate that it desires transi-
tional assistance at the time it re-
quests approval of the merger. The for-
mal request for transitional assistance
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must be received by RUS as specified in
§§1717.155 and 171.156. Documents listed
in this section may be combined with
the documents required by §§1717.152
and/or 1717.160 where appropriate. If the
request for transitional assistance is
submitted at the same time as a loan
application, documents listed in this
section may be combined with the loan
application documents where appro-
priate. See 7 CFR part 1710, subpart I.
A request for transitional assistance
must include:

(1) Transmittal letter(s) formally
listing the types of transitional assist-
ance requested. If the request is sub-
mitted before the effective date, a
transmittal letter must be signed by
the manager of each party to the trans-
action. If the request is submitted on
or after the effective date, a trans-
mittal letter must be signed by the
manager of the successor. Transmittal
letter(s) must be signed originals on
corporate letterhead stationery;

(2) Board resolution(s). If the request
is submitted before the effective date,
a separate board resolution must be
submitted from each entity involved in
the merger. If the request is submitted
on or after the effective date, a board
resolution from the successor must be
submitted. Each board resolution must
be a certified original;

(3) A merger plan, financial forecasts,
and any available studies such as net
present value analyses showing the an-
ticipated costs and benefits of the
merger and likely timeframes for the
merger. The merger plan must clearly
identify those benefits that cannot be
achieved without a merger, and those
benefits that can be achieved through
other means;

(4) If the transitional assistance re-
quires RUS approval, the type and ex-
tent of the mitigation that the transi-
tional assistance is expected to pro-
vide; and

(5) Other information that may be
relevant.

(b) Borrowers are responsible for en-
suring that requests for transitional
assistance are complete and sound in
form and substance when they are sub-
mitted to RUS. After submitting a re-
quest, borrowers shall promptly notify
RUS of any changes or events that ma-
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terially affect the request or any infor-
mation in the request.

(c) In considering whether to approve
requests for transitional assistance,
RUS will evaluate the costs and bene-
fits of the merger; the type and extent
of the likely transitional stress; wheth-
er the transitional assistance requested
is likely to materially mitigate such
stress; and the likely impacts on elec-
tric rates and on the security of RUS
loans. Review factors applicable to
each type of transitional assistance are
set forth in §§1717.154-1717.156.

§1717.158 Mergers with borrowers
who prepaid RUS loans.

In some cases, an active distribution
borrower may merge with a borrower
that has prepaid RUS debt at a dis-
count pursuant to 7 CFR part 1786, and
whose eligibility for future RUS fi-
nancing is thereby restricted. During
the period when the restrictions on fu-
ture financing are in effect, the suc-
cessor will be eligible for RUS loans to
finance facilities to serve consumers
located in the territory that was served
by the active distribution borrower im-
mediately prior to the effective date,
provided that other requirements for
loan eligibility are met.

§1717.159 Applications for RUS ap-
provals of mergers.

If a proposed merger requires RUS
approval according to RUS regulations
and/or the loan documents executed by
any of the active borrowers involved,
the application must be submitted to
RUS not later than 90 days prior to the
effective date of the proposed borrower
action. A distribution borrower should
consult with its assigned RUS general
field representative, and a power sup-
ply borrower with the Director, Power
Supply Division for general informa-
tion prior to submitting the request.

§1717.160 Application contents.

An application for RUS approval of a
merger must include the documents
listed in this section. Documents listed
in this section may be combined with
the documents required by §§1717.152
and/or 1717.157 where appropriate.

(a) Transmittal letters signed by the
managers of all borrowers and non-bor-
rowers who are parties to the proposed
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merger. These letters must include the
actual corporate name, address, and
taxpayer identification number of all
parties to the proposed merger. The
transmittal letters must be signed
originals on corporate letterhead sta-
tionery.

(b) Resolutions from the boards of direc-
tors of all borrowers and non-borrowers
who are parties to the proposed merg-
er. This document is the formal request
by each entity for RUS approval of the
proposed merger. The board resolution
must include a description of the pro-
posed merger, including timeframes,
and authorization for RUS to release
appropriate information to supple-
mental or other lenders, and for these
lenders to release appropriate informa-
tion to RUS. Each board resolution
must be a certified original.

(c) Evidence that the proposed merger
will result in a viable entity, and that
the security of outstanding RUS loans
will not be adversely affected by the
action. This evidence shall include fi-
nancial forecasts, and any available
studies such as net present value anal-
yses covering a period of not less than
10 years from the effective date of the
merger, as well as information about
any threatened actions by other par-
ties that could adversely affect the fi-
nancial condition of any of the parties
to the proposed merger, or of the suc-
cessor. Such threatened actions may
include annexations or other actions
affecting service territory, loads, rates
or other such matters.

(d) Regulatory information about pend-
ing federal or state proceedings per-
taining to any of the parties that could
have material effects on the successor.

(e) Rate information. Distribution and
power supply borrowers shall submit
schedules of proposed rates after the
merger, including the effects of the
proposed action on rates and the status
of any pending rate cases before a state
regulatory authority. The rates of
power supply borrowers are subject to
RUS approval. If rates are not pro-
jected to change after the merger, a
statement to that effect will suffice.

(f) Area coverage and line extension
policies. If any distribution systems are
parties to the proposed merger, a state-
ment of proposed area coverage and
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line extension policies for the suc-
cessor.

§1717.161 Application process.

(a) Borrowers are responsible for en-
suring that their applications for RUS
approval of a merger are complete and
sound in form and substance when they
are submitted to RUS. After submit-
ting an application, borrowers shall
promptly notify RUS of any changes or
events that materially affect the appli-
cation or any information in the appli-
cation.

(b) In reviewing borrower requests for
approval of mergers, RUS will consider
the likely effects of the action on the
ability of the successor to provide reli-
able electric service at reasonable cost
to RE Act beneficiaries and on the se-
curity of outstanding RUS loans.
Among the factors RUS will consider
are whether the proposed merger is
likely to:

(1) Contribute to greater operating
efficiency and financial soundness;

(2) Mitigate high electric rates and or
rate disparity;

(3) Help borrowers to diversify their
loads or otherwise hedge risks;

(4) Have beneficial effects on rural
economic development in the commu-
nity served by the borrower, such as di-
versifying the economic base or alle-
viating unemployment; and

(5) Provide other benefits consistent
with the purposes of the RE Act.

(c) RUS will not approve a merger if,
in the sole judgment of the Adminis-
trator, such action is likely to have an
adverse effect on the credit quality of
outstanding loans made or guaranteed
by the Government. RUS will thor-
oughly review each request for ap-
proval of such action, including review
of the feasibility and security of out-
standing Government loans according
to the standards in 7 CFR 1710.112 and
1710.113, respectively, and in other RUS
regulations.

(d) RUS will keep the borrowers ap-
prised of the progress of their applica-
tions.

Subparts E-F [Reserved]
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Subpart G—Federal Pre-emption
in Rate Making in Connection
With Power Supply Borrowers

§1717.300 Purpose.

This subpart contains regulations of
the Rural Utilities Service (RUS) im-
plementing provisions of Section 4 of
the RE Act (7 U.S.C. 904) which author-
ize the Administrator to establish
terms and conditions of loans and im-
plementing provisions of the RUS
wholesale power contracts and other
RUS documents which provide for the
establishment of rates to be charged by
power supply borrowers for the sale of
electric power and energy. This subpart
contains the general regulations of
RUS for the pre-emption, under certain
circumstances, which are not exclu-
sive, of the regulation of a power sup-
ply borrower’s rates by a state regu-
latory authority under state law and
for the exercise of exclusive jurisdic-
tion over rates by RUS pursuant to the
RUS documents.

§1717.301 Policy.

(a) RUS makes and guarantees loans
to borrowers to bring electric service
to persons in rural areas. RUS requires,
as a condition to making or guaran-
teeing any loans to power supply bor-
rowers, that the borrower enter into
RUS wholesale power contracts with
its several members and assign and
pledge such contracts as security for
the repayment of loans made or guar-
anteed by RUS and for other loans
which, pursuant to the RE Act, RUS
has permitted to be secured pursuant
to the RUS mortgage. The RUS whole-
sale power contract requires, among
other matters, that the rates charged
for power and energy sold thereunder
produce revenues sufficient to enable
the power supply borrower to make
payments on account of all indebted-
ness of the power supply borrower. The
Administrator relies upon the RUS
wholesale power contracts together
with other RUS documents to find and
certify, as required in section 4 of the
RE Act (7 U.S.C. 904), that the security
for the loan is reasonably adequate and
the loan will be repaid within the time
agreed.

(b) RUS requires power supply bor-
rowers to take such actions as may be
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necessary to charge rates for the sale
of electric power and energy which are
sufficient to pay the principal and in-
terest on loans made or guaranteed by
RUS in a timely manner and to meet
the requirements of the RUS wholesale
power contract and other RUS docu-
ments.

(c) With respect to power supply bor-
rowers which are not subject to rate
regulation by a state regulatory au-
thority, RUS requires that such bor-
rowers establish rates and obtain RUS
approval of such rates as required by
the terms of the RUS wholesale power
contract and other RUS documents.

(d) With respect to power supply bor-
rowers which are subject to regulation
by a state regulatory authority, RUS
does not make or guarantee a loan for
the construction, operation or enlarge-
ment of any generating plant or trans-
mission facility unless the consent of
the state regulatory authority having
jurisdiction in the premises is first ob-
tained.

(e) Pursuant to applicable provisions
of state law state regulatory authori-
ties regulate many aspects of a power
supply borrowers business activities,
including such matters as the setting
of wholesale electric rates, the bor-
rowing of money, and the mortgaging
of property. A state regulatory
authority’s jurisdiction over the rates
charged by a power supply borrower
shall be pre-empted where the Admin-
istrator has determined that such ju-
risdiction has compromised Federal in-
terests, including without limitation,
the ability of the borrower to repay its
secured loans in accordance with the
terms of the RUS documents. There-
upon, RUS shall, pursuant to the RUS
documents, exercise exclusive jurisdic-
tion over the rates charged by a power
supply borrower.

[65 FR 38646, Sept. 19, 1990; 55 FR 53100, Dec.
26, 1990]

§1717.302 Definitions and rules of con-
struction.
(a) Definitions. For the purpose of this
subpart, the following terms shall have
the following meanings:

Administrator means the Adminis-
trator of RUS.
Borrower means any organization

which has an outstanding loan made or
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guaranteed by RUS for rural elec-
trification. Unless otherwise stated in
the text, ‘“‘borrower’’ shall mean power
supply borrower.

Loan contract means the agreement,
as amended, supplemented, or restated
from time to time, between a borrower
and RUS providing for loans made or
guaranteed pursuant to the RE Act.

Power supply borrower means any bor-
rower engaged in the wholesale sale of
electric power and energy to distribu-
tion members either directly or though
other power supply borrowers pursuant
to RUS wholesale power contracts.

RE Act means Rural Electrification
Act of 1936, as amended (7 U.S.C. 901 et
seq.).

REA means the Rural Electrification
Administration formerly an agency of
the United States Department of Agri-
culture and predecessor agency to RUS
with respect to administering certain
electric and telephone loan programs.

RUS means the Rural Utilities Serv-
ice, an agency of the United States De-
partment of Agriculture established
pursuant to Section 232 of the Federal
Crop Insurance Reform and Depart-
ment of Agriculture Reorganization
Act of 1994 (Pub. L. 103-354, 108 Stat.
3178), successor to REA with respect to
administering certain electric and tele-
phone programs. See 7 CFR 1700.1.

RUS documents means the loan con-
tract, mortgage and RUS wholesale
power contract of a power supply bor-
rower.

RUS mortgage means the mortgage
and security agreement, as from time
to time supplemented, amended and re-
stated, made by and among the bor-
rower, RUS, and, if a party thereto,
third party lenders, or any other form
of mortgage or security instrument or
indenture of mortgage and deed of
trust, securing the payment of out-
standing loans made or guaranteed by
RUS and other lenders.

RUS wholesale power contract means
the contract for the wholesale sale of
electric power and energy between a
power supply borrower and its member
as approved by RUS.

Secured loans shall mean outstanding
loans secured pursuant to the RUS
mortgage.

State regulatory authority means any
state board or local governing body

1The Wholesale Power
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having jurisdiction under state law to
regulate, or in any way, approve the
electric rates charged by a power sup-
ply borrower or electric distribution
member of a power supply borrower.

(b) Rules of Construction. Unless the
context shall otherwise indicate, the
terms defined in §1717.302(a) hereof in-
clude the plural as well as the singular,
and the singular as well as the plural.
The words ‘‘herein,” and ‘‘hereunder”’,
and words of similar import, refer to
this subpart as a whole. ‘“‘Includes’ and
“‘including” are not limiting and ‘‘or”
is not exclusive.

[656 FR 38646, Sept. 19, 1990, as amended at 59
FR 66440, Dec. 27, 1994]

§1717.303 Requirements of RUS docu-
ments.

(a) Pursuant to the terms of the RUS
documents each power supply borrower
shall establish and adjust rates for the
sale of electric power and energy in
such a manner as to assure that the
borrower will be able to make required
payments on secured loans.

(b) Pursuant to the terms of the RUS
wholesale power contract, the Board of
Directors or Board of Trustees of the
power supply borrower shall review
rates not less frequently than once
each calendar year and revise its rates
as therein set forth.! The RUS whole-
sale power contract further provides
that the borrower shall notify the Ad-
ministrator not less than 30 nor more
than 45 days prior to the effective date

Contract, with
minor modifications which are approved by
RUS on a case by case basis, provides that
the rate charged for electric power and en-
ergy, shall produce revenues which shall be
sufficient, but only sufficient, with the reve-
nues of the Seller from all other sources, to
meet the cost of the operation and mainte-
nance (including without limitation, replace-
ments, insurance, taxes and administrative
and general overhead expenses) of the gener-
ating plant transmission system and related
facilities of the Seller, the cost of any power
and energy purchased for resale hereunder by
the Seller, the cost of transmission service,
make payments on account of principal and
interest on all indebtedness of the Seller,
and to provide for the establishment and
maintenance of reasonable reserves. (Section
4. Rates (b), RUS Form 444, ‘“Wholesale
Power Contract—Federated Cooperative’’;
Rev. 6-60.)
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of any adjustment and shall set forth
the basis upon which the rate is to be
adjusted and established. The RUS
wholesale power contract provides that
no final revision in rates shall be effec-
tive unless approved in writing by the
Administrator.

(c) Pursuant to the terms of the RUS
mortgage, each power supply borrower
must design its rates as therein set
forth and must give 90 days prior no-
tice to RUS of any proposed change in
its general rate structure.

(Approved by the Office of Management and
Budget under control number 0572-0089)

§1717.304 State regulatory authority
rate jurisdiction.

(a) In the event that rate revisions
required by the terms of the RUS
wholesale power contract or other RUS
documents may be subject to the ap-
proval of a state regulatory authority,
the power supply borrower shall seek
such required approval in a timely
manner.

(b) RUS recognizes the need of state
regulatory authorities for documents,
information and records for use in con-
nection with an application for rate ap-
proval and will consider any reasonable
request by a borrower or a state regu-
latory authority for such documents,
information and records. The failure of
RUS to provide requested documents,
information or records shall not limit
any rights of RUS including the right
with respect to pre-emption of the
state regulatory authority as provided
in this subpart.

(c) In the event that the state regu-
latory authority shall fail to act favor-
ably upon the borrower’s application
for rate increases required by terms of
the RUS wholesale power contract or
other RUS documents, the borrower
shall pursue such legal and administra-
tive appeals as may be available to it,
unless RUS shall approve otherwise in
writing.

§1717.305 Pre-emption.

(a) Inadequate rates. State regulatory
authority jurisdiction over a power
supply borrower’s rates shall be pre-
empted by the RE Act if the Adminis-
trator shall have determined that the
borrower’s rates approved by the state
regulatory authority are, after taking
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into account the borrower’s costs and
expenses, inadequate to produce reve-
nues sufficient to permit the borrower
to make required payments on its se-
cured loans and the borrower has failed
to make required payments on its se-
cured loans.

(b) Public notice. The Administrator
shall:

(1) Notify the borrower and the state
regulatory authority in writing of the
determination, indicating the jurisdic-
tion of the state regulatory authority
over the rates of the borrower has been
pre-empted pursuant to this part and
the borrower shall henceforth establish
its rates in accordance with the term
of the RUS documents.

(2) publish a notice in the FEDERAL
REGISTER informing the public of the
action.

[65 FR 38646, Sept. 19, 1990; 55 FR 53100, Dec.
26, 1990]

§1717.306 RUS required rates.

(a) Upon the publication in the FED-
ERAL REGISTER of the notice of pre-
emption of state regulatory authority
as provided in this subpart, RUS will
exercise exclusive jurisdiction over the
rates of the borrower pursuant to the
terms of the RUS documents. The bor-
rower shall immediately establish
rates with the approval of RUS that
are sufficient to satisfy the require-
ments of the RUS wholesale power con-
tract and other RUS documents de-
scribed in §1717.303 of this subpart. The
borrower shall establish such rates not-
withstanding provisions of state law,
and rules, orders or other actions of
state regulatory authorities, and not-
withstanding any provision of the RUS
documents referring to such laws,
rules, orders or actions.

(b) So long as the state regulatory
authority shall be pre-empted here-
under, RUS shall be considered the
governmental regulatory body with ju-
risdiction over rates for the purposes of
the RUS documents and for the pur-
poses of section 1129(a)(6) of the Bank-
ruptcy Code of 1978, as amended (11
U.S.C. 1129(a)(6)).

(c) If a borrower, which is subject to
exclusive RUS rate jurisdiction, shall
fail to establish rates in accordance
with terms of the RUS wholesale power
contract and other RUS documents in
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a timely fashion, RUS may proceed to
exercise any and all rights and rem-
edies available pursuant under the RUS
documents or otherwise.

(d) The jurisdiction of the state regu-
latory authority over the rates of the
borrower shall continue to be pre-
empted hereunder until the Adminis-
trator shall in writing approve the re-
sumption of jurisdiction by the state
regulatory authority and publish in the
FEDERAL REGISTER a notice to such ef-
fect. The Administrator shall approve
resumption only after determining
that such jurisdiction shall be exer-
cised in a manner consistent with Fed-
eral interests.

[565 FR 38646, Sept. 19, 1990; 55 FR 53100, Dec.
26, 1990]

§1717.307 Distribution members’ rates.

A state regulatory authority which
has been pre-empted as provided in this
subpart may continue to exercise juris-
diction, pursuant to applicable provi-
sions of state law, over all other busi-
ness affairs of the power supply bor-
rower and over the rates of its distribu-
tion members: Provided, however, that
the state regulatory authority shall
treat any RUS approved rate for the
power supply borrower as fair and rea-
sonable and shall not in any manner,
directly or indirectly, prevent or im-
pede the distribution member from re-
covering the costs of paying the RUS
approved rates to the power supply bor-
rower.

§1717.308 RUS approval of noncon-
forming rates.

Borrowers may request and RUS may
approve rates which do not conform
with the requirements of the RUS
wholesale power contract and other
RUS documents if RUS determines, in
its sole discretion, that such approval
is in the interests of RUS. If RUS ap-
proval is granted prior to pre-emption
hereunder, and if the state regulatory
authority shall have approved such
rates, then, so long as RUS’s approval
of the nonconforming rates remains in
effect, the jurisdiction of the state reg-
ulatory authority over the rates of the
borrower shall not be pre-empted here-
under.

§1717.351

§1717.309 Additional
emption.

statutory pre-

This subpart addresses pre-emption
of state law and state regulatory au-
thority in only those specific cir-
cumstances herein described. Nothing
in this subpart waives, limits, or other-
wise affects the explicit pre-emption or
pre-emption, which is implicit and
shall occur pursuant to the RE Act as
a matter of law, of state law or action
of a state regulatory authority where
such state law or such action com-
promises Federal interests, including
the ability of any borrower, including
power supply borrowers, to repay loans
made or guaranteed by RUS.

§§1717.310-1717.349 [Reserved]

Subpart H—Federal Pre-emption
in Rate Making in Connection
With RUS Electric Borrowers in
Bankruptcy

SOURCE: 55 FR 38653, Sept. 19, 1990, unless
otherwise noted.

§1717.350 Purpose.

This subpart contains regulations of
the Rural Utilities Service (RUS) im-
plementing provisions of section 4 of
the RE Act (7 U.S.C. 904) which author-
izes the Administrator to establish
terms and conditions of loans, and pro-
visions of the RUS documents which
provide for the establishment of rates
for electric service to be charged by
RUS electric borrowers. This subpart
contains the general regulations of
RUS for the pre-emption of the regula-
tion by a State Regulatory Authority
under State law of an RUS borrower’s
rates and for the exercise by RUS, pur-
suant to the RUS documents, of exclu-
sive jurisdiction over rates of a bor-
rower by or against whom a case under
the Bankruptcy Code of 1978, as amend-
ed, has commenced.

§1717.351 Policy.

(a) RUS makes and guarantees loans
to borrowers to bring electric service
to persons in rural areas. To accom-
plish this objective, RUS normally re-
quires, as a condition to making or
guaranteeing any loans to an electric
borrower, that the borrower execute
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and deliver the RUS documents in the
form prescribed by RUS. The RUS
mortgage secures repayment of the
loans made or guaranteed by RUS and
other loans which, pursuant to the RE
Act, RUS has permitted to be secured
pursuant to the RUS mortgage. The
Administrator relies upon the RUS
mortgage together with other RUS
documents to find and certify, as re-
quired by section 4 of the RE Act (7
U.S.C. 904), that the security for the
loan is reasonably adequate and the
loan will be repaid within the time
agreed.

(b) RUS requires borrowers to take
such actions as may be necessary to es-
tablish rates for electric service which
are sufficient to pay the principal of
and interest on the loans made or guar-
anteed by RUS in a timely manner and
to meet the requirements of the RUS
documents.

(c) With respect to borrowers whose
rates are not regulated by a State Reg-
ulatory Authority, RUS requires that
such borrowers establish rates and to
obtain RUS approval of such rates as
required by the RUS documents.

(d) To protect Federal interests, in-
cluding without limitation the ability
of the borrower to repay RUS loans,
RUS’s policy is to exercise, pursuant to
the RUS documents, exclusive jurisdic-
tion over the rates for electric service
charged by a borrower by or against
whom a case under the Bankruptcy
Code of 1978, as amended, has com-
menced.

§1717.352 Definitions and rules of con-
struction.

(a) Definitions. For the purpose of this
subpart, the following terms shall have
the following meanings:

Administrator means the Adminis-
trator of RUS.

Bankruptcy code of 1978, as amended,
means the Bankruptcy Reform Act of
1978, as amended (11 U.S.C. 101 et seq.).

Borrower means any organization
which has an outstanding loan made or
guaranteed by RUS for rural elec-
trification.

RE Act means Rural Electrification
Act of 1936, as amended (7 U.S.C. 901 et
seq.).

REA means the Rural Electrification
Administration formerly an agency of
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the United States Department of Agri-
culture and predecessor agency to RUS
with respect to administering certain
electric and telephone loan programs.

RUS means the Rural Utilities Serv-
ice, an agency of the United States De-
partment of Agriculture established
pursuant to Section 232 of the Federal
Crop Insurance Reform and Depart-
ment of Agriculture Reorganization
Act of 1994 (Pub. L. 103-354, 108 Stat.
3178), successor to REA with respect to
administering certain electric and tele-
phone programs. See 7 CFR 1700.1.

RUS documents means the RUS loan
contract, RUS mortgage and, if the
Borrower is engaged in the wholesale
sale of electric power and energy to
members pursuant to RUS Wholesale
Power Contracts, the RUS Wholesale
Power Contract.

RUS loan contract means the agree-
ment, as amended, supplemented, or re-
stated from time to time, between a
borrower and RUS providing for loans
made or guaranteed pursuant to the
RE Act.

RUS mortgage means the mortgage
and security agreement, as from time
to time supplemented, amended and re-
stated, made by and among the bor-
rower, RUS, and, if a party thereto,
third party lenders, or any other form
of mortgage or security instrument or
indenture of mortgage and deed of
trust, securing the payment of out-
standing loans made or guaranteed by
RUS and other lenders.

RUS wholesale power contract means
the contract for the wholesale sale of
electric power and energy between a
power supply borrower and its member
as approved by RUS.

Secured loans shall mean outstanding
loans secured pursuant to the RUS
mortgage.

State regulatory authority means any
state board or local governing body
having jurisdiction under state law to
regulate, or in any way, approve the
electric rates charged by a borrower.

(b) Rules of construction. Unless the
context shall otherwise indicate, the
terms defined in §1717.352(a) hereof in-
clude the plural as well as the singular,
and the singular as well as the plural.
The words ‘‘herein,” and ‘‘hereunder”’,
and words of similar import, refer to
this subpart as a whole. ‘“‘Includes’ and
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“including” are not limiting and ‘‘or”
is not exclusive.

[656 FR 38653, Sept. 19, 1990, as amended at 59
FR 66440, Dec. 27, 1994]

§1717.353 Requirements of RUS docu-
ments.

Each borrower shall establish and ad-
just rates for electric service as set
forth in the RUS documents to assure
that the borrower will be able to make
required payments on secured loans
and to otherwise meet the terms of the
RUS documents.

§1717.354 Pre-emption.

State Regulatory Authority jurisdic-
tion over an RUS borrower’s rates shall
be pre-empted by the RE Act and RUS
shall have exclusive jurisdiction over
the borrower’s rates:

(a) On October 19, 1990, with respect
to any borrower by or against whom a
case under the Bankruptcy Code of
1978, as amended, was commenced prior
to and remains outstanding on October
19, 1990; and

(b) With respect to all other bor-
rowers, upon the filing of a petition by
or against the borrower commencing a
case under the Bankruptcy Code of
1978, as amended.

§1717.355 RUS required rates.

(a) Upon the pre-emption of State
Regulatory Authority as provided in
this subpart, RUS will exercise exclu-
sive jurisdiction over the rates of the
borrower pursuant to the terms of the
RUS documents.

(b) So long as the State Regulatory
Authority shall be pre-empted here-
under, RUS shall be considered the
governmental regulatory body with ju-
risdiction over rates for all purposes,
including for the purposes of the RUS
documents and for the purposes of sec-
tion 1129(a)(6) of the Bankruptcy Code
of 1978, as amended (11 TU.S.C.
1129(a)(6)).

(c) RUS shall, pursuant to the terms
of the RUS documents, exercise exclu-
sive jurisdiction over the rates of the
borrower until the Administrator shall
in writing approve the resumption of
jurisdiction by the State Regulatory
Authority. The Administrator shall ap-
prove resumption only after deter-
mining that such jurisdiction shall be

§1717.600

exercised in a manner consistent with
Federal interests.

§1717.356 Additional
emption.

This subpart addresses pre-emption
of State law and State Regulatory Au-
thority upon the filing of a petition by
or against the borrower commencing a
case under the Bankruptcy Code of
1978, as amended. Nothing in this sub-
part waives, limits, or otherwise af-
fects the explicit pre-emption or pre-
emption, which is implicit and shall
occur pursuant to the RE Act as a mat-
ter of law, of State law or action of a
State Regulatory Authority where
such State law or such action com-
promises Federal interests, including
the ability of any borrower to repay
loans made or guaranteed by RUS.

statutory pre-

Subparts I-L [Reserved]
Subpart M—Operational Controls

SOURCE: 60 FR 67405, Dec. 29, 1995, unless
otherwise noted.

§1717.600 General.

(a) General. The loan contract and
mortgage between the Rural Utilities
Service (RUS) and electric borrowers
imposes certain restrictions and con-
trols on the borrowers and gives RUS
(and other co-mortgagees in the case of
the mortgage) the right to approve or
disapprove certain actions con-
templated by the borrowers. Certain of
these controls and approval rights are
referred to informally as ‘‘operational
controls’ because they pertain to deci-
sions or actions with respect to the op-
eration of the borrowers’ electric sys-
tems. The approval authority granted
to RUS by the loan contract or mort-
gage regarding each decision or action
subject to controls is often stated in
broad, unlimited terms. This subpart
lists the main operational controls af-
fecting borrowers and establishes for
each area of control the circumstances
under which RUS approval of a deci-
sion or action by a borrower is either
required or not required. In some cases,
only the general principles or general
circumstances pertaining to RUS ap-
proval or control are presented in this
subpart, while the details regarding the
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circumstances and requirements of
RUS approval or control are set forth
in other RUS regulations. Since this
subpart addresses only the main oper-
ational controls, failure to address a
control or approval right in this sub-
part in no way invalidates such con-
trols or rights established by the loan
contract, mortgage, other agreements
between a borrower and RUS, and RUS
regulations.

(b) Case by case amendments. Upon
written notice to a borrower, RUS may
amend or annul the approvals and ex-
ceptions to controls set forth in this
subpart or other RUS regulations if the
borrower is in violation of any provi-
sion of its loan documents or any other
agreement with RUS, or if RUS deter-
mines that loan security and/or repay-
ment is threatened. Such amendment
or annulment will apply to decisions
and actions of the borrower after said
written notice has been provided by
RUS.

(c) Generic notices. By written notice
to all borrowers or a group of bor-
rowers, RUS may grant or waive ap-
proval of decisions and actions by the
borrowers that are controlled under
the loan documents and RUS regula-
tions. RUS may also by written notice
withdraw or cut back its grant or waiv-
er of approval of said decisions and ac-
tions made by previous written notice,
but may not by such notice extend its
authority to approve decisions and ac-
tions by borrowers beyond the author-
ity granted by the loan documents and
RUS regulations.

§1717.601 Applicability.

(a) The approvals and exceptions to
controls conveyed by this subpart
apply only to controls and approval
rights normally included in RUS loan
documents dated prior to January 29,
1996. They do not apply to special con-
trols and approval requirements in-
cluded in loan documents or other
agreements executed between a bor-
rower and RUS that relate to indi-
vidual problems or circumstances spe-
cific to an individual borrower.

(b) The approvals and exceptions to
controls granted by RUS in this sub-
part shall not in any way affect the
rights of other co-mortgagees under
the mortgage or their loan contracts.
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Terms used in this subpart that are
not defined in this section have the
meanings set forth in 7 CFR part 1710.
In addition, for the purposes of this
subpart:

Default means an event of default as
defined in the borrower’s loan docu-
ments or other agreement with RUS,
and furthermore includes any event
that has occurred and is continuing
which, with notice or lapse of time and
notice, would become an event of de-
fault.

Equity means the borrower’s total
margins and equities computed pursu-
ant to RUS accounting requirements
but excluding any regulatory created
assets.

Financed or funded by RUS means fi-
nanced or funded wholly or in part by
a loan made or guaranteed by RUS, in-
cluding concurrent supplemental loans
required by 7 CFR 1710.110, loans to re-
imburse funds already expended by the
borrower, and loans to replace interim
financing.

Interchange agreement means a con-
tractual arrangement that can include
a variety of services utilities provide
each other to increase reliability and
efficiency, and to avoid duplicating ex-
penses. Some examples are: trans-
mission service (the use of trans-
mission lines to move power and en-
ergy from one area to another); emer-
gency service (an agreement by one
utility to furnish another with power
and energy to protect it in times of
emergency, such as power plant out-
ages); reserve sharing (contributions to
a common pool of generating plant re-
serves so that each individual utility’s
reserves can be reduced); and economic
exchanges (swapping power and energy
from different plants to avoid running
the most expensive units).

Interconnection agreement means a
contract governing the terms for estab-
lishing or using one or more electrical
connections between two or more elec-
tric systems permitting a flow of power
and energy among the systems.

Loan documents means the mortgage
(or other security instrument accept-
able to RUS), the loan contract, and
the promissory note entered into be-
tween the borrower and RUS.

Definitions.
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Net utility plant means the amount
constituting the total utility plant of
the borrower, less depreciation, com-
puted in accordance with RUS account-
ing requirements.

Pooling agreement means a contract
among two or more interconnected
electric systems to operate on a coordi-
nated basis to achieve economies and/
or enhance reliability in supplying
their respective loads.

Power supply contract means any con-
tract entered into by a borrower for
the sale or purchase, at wholesale, of
electric energy.

Regulatory created assets means the
sum of any amounts properly record-
able as unrecovered plant and regu-
latory study costs or as other regu-
latory assets, computed pursuant to
RUS accounting requirements.

RUS accounting requirements means
the system of accounts prescribed for
electric borrowers by RUS regulations
as such RUS accounting requirements
exist at the date of applicability there-
of.

RUS regulations mean regulations of
general applicability published by RUS
from time to time as they exist at the
date of applicability thereof, and shall
also include any regulations of other
federal entities which RUS is required
by law to implement.

Total assets means an amount consti-
tuting the total assets of the borrower
as computed pursuant to RUS account-
ing requirements, but excluding any
regulatory created assets.

Wheeling agreement means a contract
providing for the use of the electric
transmission facilities of one electric
utility to transmit power and energy of
another electric utility or other entity
to a third party. Such transmission
may be accomplished directly or by
displacement.

§1717.603 RUS approval of extensions
and additions.

(a) Distribution borrowers. Prior writ-
ten approval by RUS is required for a
distribution borrower to extend or add
to its electric system if the extension
or addition will be financed by RUS.
For extensions and additions that will
not be financed by RUS, approval is
hereby given to distribution borrowers
to make such extensions and additions

§1717.604

to their electric systems, including the
use of (or commitment to use) general
funds of the borrower, except for the
following:

(1) Construction, procurement, or
leasing of generating facilities if the
combined capacity of the facilities to
be built, procured, or leased, including
any future facilities included in the
planned project, will exceed the lesser
of 5 megawatts or 30 percent of the bor-
rower’s equity;

(2) Acquisition or leasing of existing
electric facilities or systems in service
whose purchase price, or capitalized
value in the case of a lease, exceeds 10
percent of the borrower’s net utility
plant; and

(3) Construction, procurement, or
leasing of electric facilities to serve a
customer whose annual KWh purchases
or maximum annual KW demand in the
foreseeable future is projected to ex-
ceed 25 percent of the borrower’s total
kWh sales or maximum KW demand in
the year immediately preceding the ac-
quisition or start of construction.

(b) Power supply borrowers. Prior writ-
ten approval by RUS is required for a
power supply borrower to extend or add
to its electric system if the extension
or addition will be financed by RUS.
Requirements for RUS approval of ex-
tensions and additions that will not be
financed by RUS are set forth in other
RUS regulations.

(c) Additional details. Additional de-
tails relating to RUS approval of ex-
tensions and additions of a borrower’s
electric system financed by RUS are
set forth in other RUS regulations,
e.g., in 7T CFR parts 1710 and 1726.

§1717.604 Long-range engineering
plans and construction work plans.

(a) All borrowers are required to
maintain up-to-date long-range engi-
neering plans and construction work
plans (CWPs) in form and substance as
set forth in 7 CFR part 1710, subpart F.

(b) Applications for financing from
RUS must be supported by a long-range
engineering plan and CWP approved by
RUS.

(c) RUS approval is not required for
long-range engineering plans and CWPs
if the borrower does not intend to seek
RUS financing for any of the facilities,
equipment or other purposes included
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in those plans. However, if requested
by RUS, a borrower must provide an in-
formational copy of such plans to RUS.

§1717.605 Design standards, plans and
specifications, construction stand-
ards, and RUS accepted materials.

All Dborrowers, regardless of the
source of funding, are required to com-
ply with applicable RUS requirements
with respect to system design, con-
struction standards, and the use of
RUS accepted materials. Borrowers
must comply with applicable RUS re-
quirements with respect to plans and
specifications only if the construction
or procurement will be financed by
RUS. These requirements are set forth
in other RUS regulations, especially in
7 CFR parts 1724 and 1728.

§1717.606 Standard forms of construc-
tion contracts, and engineering and
architectural services contracts.

All borrowers are encouraged to use
the standard forms of contracts pro-
mulgated by RUS for construction, ma-
terials, equipment, engineering serv-
ices, and architectural services, regard-
less of the source of funding for such
construction and services. Borrowers
are required to use these standard
forms of contracts only if the construc-
tion, procurement or services are fi-
nanced by RUS, and only to the extent
required by RUS regulations. RUS re-
quirements with respect to such stand-
ard forms of contract are set forth in 7
CFR part 1724 for architectural and en-
gineering services, and in 7 CFR part
1726 for construction, materials, and
equipment.

§1717.607
ments.

Contract bidding require-

Borrowers must follow RUS require-
ments regarding bidding for contracts
for construction, materials, and equip-
ment only if financing of the construc-
tion or procurement will be provided
by RUS. These requirements are set
forth in 7 CFR part 1726.

§1717.608 RUS approval of contracts.

(a) Construction contracts and architec-
tural and engineering contracts. RUS ap-
proval of contracts for construction
and procurement and for architectural
and engineering services is required
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only when such construction, procure-
ment or services are financed by RUS.
Detailed requirements regarding RUS
approval of such contracts are set forth
in 7 CFR part 1724 for architectural and
engineering services, and in 7 CFR part
1726 for construction and procurement.

(b) Large retail power contracts. RUS
approval of contracts to sell electric
power to retail customers is required
only if the contract is for longer than
2 years and the KWh sales or kW de-
mand for any year covered by the con-
tract exceeds 25 percent of the bor-
rower’s total kWh sales or maximum
kKW demand for the year immediately
preceding execution of the contract.
This requirement applies regardless of
the source of funding of any plant ex-
tensions, additions or improvements
that may be involved in connection
with the contract.

(c) Power supply arrangements. (1)
Power supply contracts (including but
not limited to economy energy sales
and emergency power and energy
sales), interconnection agreements,
interchange agreements, wheeling
agreements, pooling agreements, and
any other similar power supply ar-
rangements subject to approval by
RUS are deemed approved if they have
a term of 2 years or less. Amendments
to said power supply arrangements are
also deemed approved provided that the
amendment does not extend the term
of the arrangement for more than 2
years beyond the date of the amend-
ment.

(2) Any amendment to a schedule or
exhibit contained in any power supply
arrangement subject to RUS approval,
which merely has the effect of either
altering a list of interconnection or de-
livery points or changing the value of a
variable term (but not the formula
itself) contained in a formulary rate or
charge is deemed approved.

(3) The provisions of this paragraph
(c) apply regardless of whether the bor-
rower is a seller or purchaser of the
services furnished by the contracts or
arrangements, and regardless of wheth-
er or not a Federal power marketing
agency is a party to any of them.

(d) System management and mainte-
nance contracts. RUS approval of con-
tracts for the management and oper-
ation of a borrower’s electric system or
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for the maintenance of the electric sys-
tem is required only if such contracts
cover all or substantially all of the
electric system.

(e) Other contracts. [Reserved]

§1717.609 RUS approval of general
manager.

(a) If a borrower’s mortgage or loan
contract grants RUS the unconditioned
right to approve the employment and/
or the employment contract of the gen-
eral manager of the borrower’s system,
such approval is hereby granted pro-
vided that the borrower is in compli-
ance with all provisions of its loan doc-
uments and any other agreements with
RUS.

(b) If a borrower is in default with re-
spect to any provision of its loan docu-
ments or any other agreement with
RUS:

(1) Such borrower, if directed in writ-
ing by RUS, shall replace its general
manager within 30 days after the date
of such written notice; and

(2) Such borrower shall not hire a
general manager without prior written
approval by RUS.

§1717.610 RUS approval of compensa-
tion of the board of directors.

If a borrower’s mortgage or loan con-
tract requires the borrower to obtain
approval from RUS for compensation
provided to members of the borrower’s
board of directors, such requirement is
hereby waived.

§1717.611 RUS approval of expendi-
tures for legal, accounting, engi-
neering, and supervisory services.

(a) If a borrower’s mortgage or loan
contract requires the borrower to ob-
tain approval from RUS before incur-
ring expenses for legal, accounting, su-
pervisory (other than for the manage-
ment and operation of the borrower’s
electric system, see §1717.608(d)), or
other similar services, such approval is
hereby granted. However, while ex-
penditures for accounting do not re-
quire RUS approval, the selection of a
certified public accountant by the bor-
rower to prepare audited reports re-
quired by RUS remains subject to RUS
approval.

(b) If a borrower’s mortgage or loan
contract requires the borrower to ob-

§1717.615

tain approval from RUS before incur-
ring expenses for engineering services,
such approval is hereby granted if such
services will not be financed by RUS.
Approval requirements with respect to
engineering services financed by RUS
are set forth in other RUS regulations.

§1717.612 RUS approval of borrower’s
bank or other depository.

If a borrower’s mortgage or loan con-
tract gives RUS the authority to ap-
prove the bank or other depositories
used by the borrower, such approval is
hereby granted. However, without the
prior written approval of RUS, a bor-
rower shall not deposit funds from
loans made or guaranteed by RUS in
any bank or other depository that is
not insured by the Federal Deposit In-
surance Corporation or other Federal
agency acceptable to RUS, or in any
account not so insured.

§1717.613 RUS approval of data proc-
essing and system control equip-
ment.

If a borrower’s mortgage or loan con-
tract requires the borrower to obtain
approval from RUS before purchasing
data processing equipment or system
control equipment, such approval is
hereby granted if the equipment will
not be financed by RUS.

§1717.614 Notification of rate changes.

If a distribution borrower is required
by its loan documents to notify RUS in
writing of proposed changes in electric
rates more than 30 days prior to the ef-
fective date of such rates, the required
notification period shall be 30 days.
Moreover, such notification shall be re-
quired only upon the request of RUS.

§1717.615 Consolidations and mergers.

A distribution or power supply bor-
rower may without the prior approval
of RUS, consolidate or merge with any
other corporation or convey or transfer
the mortgaged property substantially
as an entirety if the following condi-
tions are met:

(a) Such consolidation, merger, con-
veyance or transfer shall be on such
terms as shall fully preserve the lien
and security of the RUS mortgage and
the rights and powers of the mortga-
gees;
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(b) The entity formed by such con-
solidation or with which the borrower
is merged or the corporation which ac-
quires by conveyance or transfer the
mortgaged property substantially as an
entirety shall execute and deliver to
the mortgagees a mortgage supple-
mental in recordable form and con-
taining an assumption by such suc-
cessor entity of the due and punctual
payment of the principal of and inter-
est on all of the outstanding notes and
the performance and observance of
every covenant and condition of the
mortgage;

(c) Immediately after giving effect to
such transaction, no default under the
mortgage shall have occurred and be
continuing;

(d) The borrower shall have delivered
to the mortgagees a certificate of its
general manager or other officer, in
form and substance satisfactory to
each of the mortgagees, which shall
state that such consolidation, merger,
conveyance or transfer and such sup-
plemental mortgage comply with this
section and that all conditions prece-
dent herein provided for relating to
such transaction have been complied
with;

(e) The borrower shall have delivered
to the mortgagees an opinion of coun-
sel in form and substance satisfactory
to each of the mortgagees; and

(f) The entity formed by such consoli-
dation or with which the borrower is
merged or the corporation which ac-
quires by conveyance or transfer the
mortgaged property substantially as an
entirety shall be an entity having:

(1) Equity equal to at least 27% of its
total assets on a pro forma basis after
giving effect to such transaction;

(2) A pro forma TIER of not less than
1.25 and a pro forma DSC of not less
than 1.25 for each of the two preceding
calendar years;

(3) Net utility plant equal to or
greater than 1.0 times its total long-
term debt on a pro forma basis.

[60 FR 67405, Dec. 29, 1995, as amended at 65
FR 51748, Aug. 25, 2000; 67 FR 70153, Nov. 21,
2002]

§1717.616 Sale, lease, or transfer of
capital assets.

A distribution borrower may without
the prior approval of RUS sell, lease, or
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transfer any capital asset if the fol-
lowing conditions are met:

(a) The borrower is not in default;

(b) In the most recent year for which
data are available, the borrower
achieved a TIER of at least 1.25, DSC of
at least 1.25, OTIER of at least 1.1, and
ODSC of at least 1.1 in each case based
on the average or the best 2 out of the
3 most recent years;

(c) The sale, lease, or transfer of as-
sets will not reduce the borrower’s ex-
isting or future requirements for en-
ergy or capacity being furnished to the
borrower under any wholesale power
contract which has been pledged as se-
curity to the government;

(d) Fair market value is obtained for
the assets;

(e) The aggregate value of assets
sold, leased, or transferred in any 12-
month period is less than 10 percent of
the borrower’s net utility plant prior
to the transaction;

(f) The proceeds of such sale, lease, or
transfer, less ordinary and reasonable
expenses incident to such transaction,
are immediately:

(1) Applied as a prepayment of all
notes secured under the mortgage
equally and ratably;

(2) In the case of dispositions of
equipment, materials or scrap, applied
to the purchase of other property use-
ful in the borrower’s utility business;
or

(3) Applied to the acquisition of con-
struction of utility plant.

[60 FR 67405, Dec. 29, 1995, as amended at 65
FR 51748, Aug. 25, 2000]

§1717.617 Limitations on
tions.

distribu-

If a distribution or power supply bor-
rower is required by its loan documents
to obtain prior approval from RUS be-
fore declaring or paying any dividends,
paying or determining to pay any pa-
tronage refunds, or retiring any bpa-
tronage capital, or making any other
cash distributions, such approval is
hereby given if the following condi-
tions are met:

(a) After giving effect to the distribu-
tion, the borrower’s equity will be
greater than or equal to 30 percent of
its total assets;
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(b) The borrower is current on all
payments due on all notes secured
under the mortgage;

(c) The borrower is not otherwise in
default under its loan documents; and

(d) After giving effect to the distribu-
tion, the borrower’s current and ac-
crued assets will be not less than its
current and accrued liabilities.

Subpart N—Investments, Loans,
and Guarantees by Electric
Borrowers

AUTHORITY: 7 U.S.C. 901-950b; Pub.L. 103-
354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.); Title
I, Subtitle D, Pub.L. 100-203, 101 Stat. 1330.

SOURCE: 60 FR 48877, Sept. 21, 1995, unless
otherwise noted.

§1717.650 Purpose.

This subpart sets forth general regu-
lations for implementing and inter-
preting provisions of the RUS mort-
gage and loan contract regarding in-
vestments, loans, and guarantees made
by electric borrowers, as well as the
provisions of the Rural Electrification
Act of 1936, as amended, including sec-
tion 312 (7 U.S.C. 901 et seq.) (RE Act),
permitting, in certain circumstances,
that electric borrowers under the RE
Act may, without restriction or prior
approval of the Administrator of the
Rural Utilities Service (RUS), invest
their own funds and make loans or
guarantees.

§1717.651 General.

(a) Policy. RUS electric borrowers are
encouraged to utilize their own funds
to participate in the economic develop-
ment of rural areas, provided that such
activity does not in any way put gov-
ernment funds at risk or impair a bor-
rower’s ability to repay its indebted-
ness to RUS and other lenders. In con-
sidering whether to make loans, invest-
ments, or guarantees, borrowers are ex-
pected to act in accordance with pru-
dent business practices and in con-
formity with the laws of the jurisdic-
tions in which they serve. RUS as-
sumes that borrowers will use the lati-
tude afforded them by section 312 of
the RE Act primarily to make needed
investments in rural community infra-
structure projects (such as water and

§1717.652

waste systems, garbage collection serv-
ices, etc.) and in job creation activities
(such as providing technical, financial,
and managerial assistance) and other
activities to promote business develop-
ment and economic diversification in
rural communities. Nonetheless, RUS
believes that borrowers should con-
tinue to give primary consideration to
safety and liquidity in the manage-
ment of their funds.

(b) Applicability of this subpart. This
subpart applies to all distribution and
power supply borrowers regardless of
when their loan contract or mortgage
was executed.

§1717.652 Definitions.

As used in this subpart:

Borrower means any organization
that has an outstanding loan made or
guaranteed by RUS for rural elec-
trification.

Cash-construction fund-trustee account
means the account described in the
Uniform System of Accounts as one to
which funds are deposited for financing
the construction or purchase of electric
facilities.

Distribution borrower means a Dis-
tribution Borrower as defined in 7 CFR
1710.2.

Electric system means all of the bor-
rower’s interests in all electric produc-
tion, transmission, distribution, con-
servation, load management, general
plant and other related facilities,
equipment or property and in any
mine, well, pipeline, plant, structure or
other facility for the development, pro-
duction, manufacture, storage, fabrica-
tion or processing of fossil, nuclear, or
other fuel or in any facility or rights
with respect to the supply of water, in
each case for use, in whole or in major
part, in any of the borrower’s gener-
ating plants, including any interest or
participation of the borrower in any
such facilities or any rights to the out-
put or capacity thereof, together with
all lands, easements, rights-of-way,
other works, property, structures, con-
tract rights and other tangible and in-
tangible assets of the borrower in each
case used or useful in such electric sys-
tem.

Equity means the Margins and Equi-
ties of the borrower as defined in the
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Uniform System of Accounts, less regu-
latory created assets.

Guarantee means to undertake collat-
erally to answer for the payment of an-
other’s debt or the performance of an-
other’s duty, liability, or obligation,
including, without limitation, the obli-
gations of subsidiaries. Some examples
of such guarantees include guarantees
of payment or collection on a note or
other debt instrument (assuring re-
turns on investments); issuing perform-
ance bonds or completion bonds; or co-
signing leases or other obligations of
third parties.

Invest means to commit money in
order to earn a financial return on as-
sets, including, without limitation, all
investments properly recorded on the
borrower’s books and records in invest-
ment accounts as those accounts are

ODSC =

where:

All amounts are for the same year and are
based on the RUS system of accounts;

A=Depreciation and Amortization Expense of
the electric system;

B=Interest on Long-term Debt of the electric
system, except that Interest on Long-term
Debt shall be increased by ' of the
amount, if any, by which the rentals of Re-
stricted Property of the electric system ex-
ceed 2 percent of Total Margins and Equi-
ties;

C=Patronage Capital & Operating Margins of
the electric system (distribution bor-
rowers) or Operating Margins of the elec-
tric system (power supply borrowers); and

D=Debt Service Billed (RUS + other) which
equals all interest and principal billed or
billable during the calendar year for long-
term debt of the electric system plus %5 of
the amount, if any, by which the rentals of
Restricted Property of the electric system
exceed 2 percent of Total Margins and Eq-
uities. Unless otherwise indicated, all
terms used in defining ODSC and OTIER
are as defined in RUS Bulletin 1717B-2 In-
structions for the Preparation of the Fi-
nancial and Statistical Report for Electric
Distribution Borrowers, and RUS Bulletin
1717B-3 Instructions for the Preparation of
the Operating Report for Power Supply
Borrowers and for Distribution Borrowers
with Generating Facilities, or the succes-
sors to these bulletins.
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used in the Uniform System of Ac-
counts for RUS Borrowers. Borrowers
may submit any proposed transaction
to RUS for an interpretation of wheth-
er the action is an investment for the
purposes of this definition.

Make loans means to lend out money
for temporary use on condition of re-
payment, usually with interest.

Mortgaged property means any asset
of the borrower which is pledged in the
RUS mortgage.

Natural gas distribution system means
any system of community infrastruc-
ture that distributes natural gas and
whose services are available by design
to all or a substantial portion of the
members of the community.

Operating DSC means Operating Debt
Service Coverage (ODSC) of the bor-
rower’s electric system calculated as:

A+B+C

D

Operating TIER means Operating
Times Interest Earned Ratio (OTIER)
of the borrower’s electric system cal-
culated as:

A+B
A

OTIER =

where:

All amounts are for the same year and are
based on the RUS system of accounts;

A=Interest on Long-term Debt of the electric
system, except that Interest on Long-term
Debt shall be increased by 1/3 of the
amount, if any, by which the rentals of Re-
stricted Property of the electric system ex-
ceed 2 percent of Total Margins and Equi-
ties; and

B=Patronage Capital & Operating Margins of
the electric system (distribution bor-
rowers) or Operating Margins of the elec-
tric system (power supply borrowers).

Own funds means money belonging to
the borrower other than funds on de-
posit in the cash-construction fund-
trustee account.

Power supply borrower means a Power
Supply Borrower as defined in 7 CFR
1710.2.
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Regulatory created assets means the
sum of the amounts properly record-
able in Account 182.2 TUnrecovered
Plant and Regulatory Study Costs, and
Account 182.3 Other Regulatory Assets
of the Uniform System of Accounts.

RUS means the Rural Utilities Serv-
ice, an agency of the U.S. Department
of Agriculture established pursuant to
Section 232 of the Federal Crop Insur-
ance Reform and Department of Agri-
culture Reorganization Act of 1994
(Pub. L. 103-354, 108 Stat. 3178, 7 U.S.C.
6941 et seq.) and, for purposes of this
subpart, includes its predecessor, the
Rural Electrification Administration.

RUS loan contract means the loan
contract between the borrower and
RUS.

RUS mortgage means any and all in-
struments creating a lien on or secu-
rity interest in the borrower’s assets in
connection with loans or guarantees
under the RE Act.

Solid waste disposal system means any
system of community infrastructure
that provides collection and/or disposal
of solid waste and whose services are
available by design to all or a substan-
tial portion of the members of the com-
munity.

Subsidiary means a company which
is controlled by the borrower through
ownership of voting stock, and is fur-
ther defined in 7 CFR 1767.10.

Supplemental lender means a lender
that has provided a supplemental
source of financing that is secured by
the RUS mortgage.

Telecommunication and other electronic
communication system means any com-
munity infrastructure that provides
telecommunication or other electronic
communication services and whose
services are available by design to all
or a substantial portion of the mem-
bers of the community.

Total assets means the total assets of
the borrower as calculated according to
the Uniform System of Accounts, less
regulatory created assets.

Total utility plant means the sum of
the borrower’s Electric Plant Accounts
and Construction Work in Progress—
Electric Accounts, as such terms are
used in the Uniform System of Ac-
counts.
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Uniform System of Accounts means the
system of accounts prescribed for RUS
borrowers in 7 CFR part 1767.

Water and waste disposal system means
any system of community infrastruc-
ture that supplies water and/or collects
and treats waste water and whose serv-
ices are available by design to all or a
substantial portion of the members of
the community.

§1717.653 Borrowers in default.

Any borrower not in compliance with
all provisions of its mortgage, loan
contract, or any other agreements with
RUS must, unless the borrower’s mort-
gage, loan contract, or other agree-
ment with RUS specifically provides
otherwise with respect to such a bor-
rower:

(a) Obtain prior written approval
from the Administrator to invest its
own funds or to make loans or guaran-
tees regardless of the aggregate
amount of such investments, loans, or
guarantees; and

(b) If requested by the Administrator,
restructure or reduce the amount of its
investments, loans, and guarantees to
a level determined by the Adminis-
trator, in his or her sole discretion, to
be in the financial interest of the gov-
ernment with respect to loan security
and/or repayment. If the borrower does
not so restructure or reduce its port-
folio within a reasonable period of time
determined by the Administrator,
which shall not exceed 12 months from
the date the borrower was notified of
the required action, then, upon written
notice from RUS, the borrower shall be
in default of its RUS loan contract and
mortgage.

§1717.654 Transactions below the 15
percent level.

(a) A borrower in compliance with all
provisions of its RUS mortgage, RUS
loan contract, and any other agree-
ments with RUS may, without prior
written approval of the Administrator,
invest its own funds or make loans or
guarantees not in excess of 15 percent
of its total utility plant without regard
to any provision contained in any RUS
mortgage or RUS loan contract to the
effect that the borrower must obtain
prior approval from RUS, provided,
however, that the borrower may not,
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without the prior written approval of
the Administrator, make such invest-
ments, loans, and guarantees to ex-
tend, add to, or modify its electric sys-
tem. Moreover, funds necessary to
make timely payments of principal and
interest on loans secured by the RUS
mortgage remain subject to RUS con-
trols on borrower investments, loans
and guarantees.

(b) RUS will not consider requests
from borrowers to exclude investments,
loans, or guarantees made below the 15
percent level. (Categorical exclusions
are set forth in §1717.655.)

§1717.655 Exclusion of certain invest-
ments, loans, and guarantees.

(a) In calculating the amount of in-
vestments, loans and guarantees per-
mitted under this subpart, there is ex-
cluded from the computation any in-
vestment, loan or guarantee of the
type which by the terms of the bor-
rower’s RUS mortgage or RUS loan
contract the borrower may make in un-
limited amounts without RUS ap-
proval.

(b) Furthermore, the borrower may
make unlimited investments, without
prior approval of the Administrator, in:

(1) Securities or deposits issued,
guaranteed or fully insured as to pay-
ment by the United States Government
or any agency thereof;

(2) Capital term certificates, bank
stock, or other similar securities of the
supplemental lender which have been
purchased as a condition of member-
ship in the supplemental lender, or as a
condition of receiving financial assist-
ance from such lender, as well as any
other investment made in, or loans
made to, the National Rural Utilities
Cooperative Finance Corporation, the
Saint Paul Bank for Cooperatives, and
CoBank, ACB;

(3) Patronage capital allocated from
an electric power supply cooperative of
which the borrower is a member; and

(4) Patronage capital allocated from
an electric distribution cooperative to
a power supply borrower.

(c) Without prior approval of the Ad-
ministrator, the borrower may also:

(1) Invest or lend funds derived di-
rectly from:
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(i) Grants which the borrower in not
obligated to repay, regardless of the
source or purpose of the grant; and

(ii) Loans received from or guaran-
teed by any Federal, State or local gov-
ernment program designed to promote
rural economic development, provided
that the borrower uses the loan pro-
ceeds for such purpose;

(2) Make loans guaranteed by an
agency of USDA, up to the amount of
principal whose repayment, with inter-
est, is fully guaranteed; and

(3)(1) Make unlimited investments in
and unlimited loans to finance the fol-
lowing community infrastructure that
serves primarily consumers located in
rural areas as defined in 7 CFR 1710.2,
and guarantee debt issued for the con-
struction or acquisition of such infra-
structure, up to an aggregate amount
of such guarantees not to exceed 20 per-
cent of the borrower’s equity:

(A) Water and waste disposal sys-
tems;

(B) Solid waste disposal systems;

(C) Telecommunication and other
electronic communication systems;
and

(D) Natural gas distribution systems.

(ii) In each of the four cases in para-
graph (¢)(3)(i) of this section, if the sys-
tem is a component of a larger organi-
zation other than the borrower itself
(e.g., if it is a component of a sub-
sidiary of the borrower or a corpora-
tion independent of the borrower), to
be eligible for the exemption the bor-
rower must certify annually that a ma-
jority of the gross revenues of the larg-
er organization during the most recent
fiscal year came from customers of
said system who were located in a rural
area.

(d) Also excluded from the calcula-
tion of investments, loans and guaran-
tees made by the borrower are:

(1) Amounts properly recordable in
Account 142 Customer Accounts Re-
ceivable, and Account 143 Other Ac-
counts Receivable;

(2) Any investment, loan, or guar-
antee that the borrower is required to
make by an agency of USDA, for exam-
ple, as a condition of obtaining finan-
cial assistance for itself or any other
person or organization;

(3) Investments included in an irrev-
ocable trust for the purpose of funding
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post-retirement benefits of the bor-
rower’s employees;

(4) Reserves required by a reserve
bond agreement or other agreement le-
gally binding on the borrower, that are
dedicated to making required pay-
ments on debt secured under the RUS
mortgage, not to exceed the amount of
reserves specifically required by such
agreements; and

(5) Investments included in an irrev-
ocable trust approved by RUS and dedi-
cated to the payment of decommis-
sioning costs of nuclear facilities of the
borrower.

(e) Grandfathered exclusions. All
amounts of individual investments,
loans, and guarantees excluded by RUS
as of February 16, 1995 shall remain ex-
cluded. Such exclusions must have
been based on the RUS mortgage, RUS
loan contract, regulations, bulletins,
memoranda, or other written notice
from RUS. Profits, interest, and other
returns earned (regardless of whether
or not they are reinvested) on such in-
vestments, loans and guarantees after
February 16, 1995 shall be excluded only
if they are eligible for exclusion under
paragraphs (a) through (d) of this sec-
tion. Any new commitments of money
to such investments, loans and guaran-
tees shall likewise be excluded only if
they are eligible under paragraphs (a)
through (d) of this section.

(f) Any investment, loan or guar-
antee made by a borrower that is not
excluded under this section or under
§1717.657(d) shall be included in the ag-
gregate amount of investments, loans
and guarantees made by the borrower,
regardless of whether RUS has specifi-
cally approved the investment, loan or
guarantee under §1717.657(c), or has ap-
proved a related transaction (e.g., a
lien accommodation).

§1717.656 Exemption of certain bor-
rowers from controls.

(a) Any distribution or power supply
borrower that meets all of the fol-
lowing criteria is exempted from the
provisions of the RUS mortgage and
loan contract that require RUS ap-
proval of investments, loans, and guar-
antees, except investments, loans, and
guarantees made to extend, add to, or
modify the borrower’s electric system:
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(1) The borrower is in compliance
with all provisions of its RUS mort-
gage, RUS loan contract, and any other
agreements with RUS;

(2) The average revenue per KWh for
residential service received by the bor-
rower during the two most recent cal-
endar years does not exceed 130 percent
of the average revenue per KkWh for res-
idential service during the same period
for all residential consumers located in
the state or states served by the bor-
rower. This criterion applies only to
distribution borrowers and does not
apply to power supply borrowers. If a
borrower serves customers in more
than one state, the state average rev-
enue per kWh will be based on a
weighted average using the kWh sales
by the borrower in each state as the
weight. The calculation will be based
on the two most recent calendar years
for which both borrower and state-wide
data are available. If a borrower fails
to qualify for an exemption based sole-
ly on its failure to meet this criterion
on rate disparity, at the borrower’s re-
quest the Administrator may, at his or
her sole discretion, exempt the bor-
rower if he or she finds that the bor-
rower’s strengths with respect to the
other criteria are sufficient to offset
any weakness due to rate disparity;

(3) In the most recent calendar year
for which data are available, the bor-
rower achieved an operating TIER of at
least 1.0 and an operating DSC of at
least 1.0, in each case based on the av-
erage of the two highest ratios
achieved in the three most recent cal-
endar years;

(4) The borrower’s ratio of net utility
plant to long-term debt is at least 1.1,
based on year-end data for the most re-
cent calendar year for which data are
available; and

(5) The borrower’s equity is equal to
at least 27 percent of its total assets,
based on year-end data for the most re-
cent calendar year for which data are
available.

(b) While borrowers meeting the cri-
teria in paragraph (a) of this section
are exempt from RUS approval of in-
vestments, loans and guarantees, they
are nevertheless subject to the record-
keeping, reporting, and other require-
ments of §1717.658.
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(c) Any borrower exempt under para-
graph (a) of this section that ceases to
meet the criteria for exemption shall,
upon written notice from RUS, no
longer be exempt and shall be subject
to the provisions of this subpart appli-
cable to non-exempt borrowers. A bor-
rower may regain its exemption if it
subsequently meets the criteria in
paragraph (a) of this section, and is so
notified in writing by RUS.

(d)(1) A borrower that loses its ex-
emption and is not in compliance with
all provisions of its mortgage, loan
contract, or any other agreement with
RUS may be required to restructure or
reduce its portfolio of investments,
loans and guarantees as provided in
§1717.653(b). If the borrower’s portfolio
exceeds the 15 percent level, the bor-
rower will be required to restructure or
reduce its portfolio to the 15 percent
level or below. For example, if the bor-
rower’s mortgage or loan contract has
an approval threshold, the borrower
may be required to reduce its portfolio
to that level, which in many cases is 3
percent of total utility plant.

(2) A borrower that loses its exemp-
tion but is in compliance with all pro-
visions of its mortgage, loan contract,
and any other agreements with RUS
will be required, if its investments,
loans and guarantees exceed the 15 per-
cent level, to restructure or reduce its
portfolio to the 15 percent level, unless
the Administrator, in his or her sole
discretion, determines that such action
would not be in the financial interest
of the government with respect to loan
security and/or repayment. (Such bor-
rower is eligible to ask RUS to exclude
a portion of its investments under the
conditions set forth in §1717.657(d).)

(3) If a borrower required to reduce or
restructure its portfolio does not fully
comply within a reasonable period of
time determined by the Administrator,
which shall not exceed 12 months from
the date the borrower was notified of
its loss of exemption, then, upon writ-
ten notice from RUS, the borrower
shall be in default of its RUS loan con-
tract and/or RUS mortgage.

(e) By no later than July 1 of each
year, RUS will provide written notice
to any borrowers whose exemption sta-
tus has changed as a result of more re-
cent data being available for the quali-
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fication criteria set forth in paragraph
(a) of this section, or as a result of
other reasons, such as corrections in
the available data. An explanation of
the reasons for any changes in exemp-
tion status will also be provided to the
borrowers affected.

§1717.657 Investments above the 15
percent level by certain borrowers
not exempt under § 1717.656(a).

(a) General. (1) This section applies
only to borrowers that are in compli-
ance with all provisions of their mort-
gage, loan contract, and any other
agreements with RUS and that do not
qualify for an exemption from RUS in-
vestment controls under §1717.656(a).

(2) Nothing in this section shall in
any way affect the Administrator’s au-
thority to exercise approval rights over
investments, loans, and guarantees
made by a borrower that is not in com-
pliance with all provisions of its mort-
gage, loan contract and any other
agreements with RUS.

(b) Distribution borrowers. Distribu-
tion borrowers not exempt from RUS
investment controls under §1717.656(a)
may not make investments, loans and
guarantees in an aggregate amount in
excess of 15 percent of total utility
plant. Above the 15 percent level, such
borrowers will be restricted to excluded
investments, loans and guarantees as
defined in §1717.655. (However, they are
eligible to ask RUS to exclude a por-
tion of their investments under the
conditions set forth in paragraph (d) of
this section.)

(c) Power supply borrowers. (1) Power
supply borrowers not exempt from RUS
investment controls under §1717.656(a)
may request approval to exceed the 15
percent level if all of the following cri-
teria are met:

(i) Satisfactory evidence has been
provided that the borrower is in com-
pliance with all provisions of its RUS
mortgage, RUS loan contract, and any
other agreements with RUS;

(ii) The borrower is not in financial
workout and has not had its govern-
ment debt restructured;

(iii) The borrower has equity equal to
at least 5 percent of its total assets;
and

(iv) After approval of the investment,
loan or guarantee, the aggregate of the
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borrower’s investments, loans and
guarantees will not exceed 20 percent
of the borrower’s total utility plant.

(2) Borrower requests for approval to
exceed the 15 percent level will be con-
sidered on a case by case basis. The re-
quests must be made in writing.

(3) In considering borrower requests,
the Administrator will take the fol-
lowing factors into consideration:

(i) The repayment of all loans se-
cured under the RUS mortgage will
continue to be assured, and loan secu-
rity must continue to be reasonably
adequate, even if the entire investment
or loan is lost or the borrower is re-
quired to perform for the entire
amount of the guarantee. These risks
will be considered along with all other
risks facing the borrower, whether or
not related to the investment, loan or
guarantee;

(ii) In the case of investments, the in-
vestment must be made in an entity
separate from the borrower, such as a
subsidiary, whereby the borrower is
protected from any liabilities incurred
by the separate entity, unless the bor-
rower demonstrates to the satisfaction
of the Administrator that making the
investment directly rather than
through a separate entity will present
no substantial risk to the borrower in
addition to the possibility of losing all
or part of the original investment;

(iii) The borrower must be economi-
cally and financially sound as indi-
cated by its costs of operation, com-
petitiveness, operating TIER and oper-
ating DSC, physical condition of the
plant, ratio of equity to total assets,
ratio of net utility plant to long-term
debt, and other factors; and

(iv) Other factors affecting the secu-
rity and repayment of government
debt, as determined by the Adminis-
trator on a case by case basis.

(4) If the Administrator approves an
investment, loan or guarantee, such in-
vestment, loan or guarantee will con-
tinue to be included when calculating
the borrower’s ratio of aggregate in-
vestments, loans and guarantees to
total utility plant.

(d) Distribution and power supply bor-
rowers. If the aggregate of the invest-
ments, loans and guarantees of a dis-
tribution or power supply borrower ex-
ceeds 15 percent of the borrower’s total
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utility plant as a result of the cumu-
lative profits or margins, net of losses,
earned on said transactions over the
past 10 calendar years (i.e., the sum of
all profits earned during the 10 years
on all transactions—including interest
earned on cash accounts, loans, and
similar transactions—less the sum of
all losses experienced on all trans-
actions during the 10 years) then:

(1) The borrower will not be in de-
fault of the RUS loan contract or RUS
mortgage with respect to required ap-
proval of investments, loans and guar-
antees, provided that the borrower had
not made additional net investments,
loans or guarantees without approval
after reaching the 15 percent level; and

(2) At the request of the borrower,
the Administrator in his or her sole
discretion may decide to exclude up to
the amount of net profits or margins
earned on the borrower’s investments,
loans and guarantees during the past 10
calendar years, if the Administrator
determines that such exclusion will not
increase loan security risks. The bor-
rower must provide documentation sat-
isfactory to the Administrator as to
the current status of its investments,
loans and guarantees and the net prof-
its earned during the past 10 years. Any
exclusion approved by the Adminis-
trator may or may not reduce the level
of investments, loans and guarantees
to or below the 15 percent level. If such
exclusion does not reduce the level to
or below the 15 percent level, RUS will
notify the borrower in writing that it
must reduce or restructure its invest-
ments, loans and guarantees to a level
of not more than 15 percent of total
utility plant. If the borrower does not
come within the 15 percent level within
a reasonable period of time determined
by the Administrator, which shall not
exceed 12 months from the date the
borrower was notified of the required
action, then, upon written notice from
RUS, the borrower shall be in default
of its RUS loan contract and mortgage.

§1717.658 Records, reports and audits.

(a) Every borrower shall maintain ac-
curate records concerning all invest-
ments, loans and guarantees made by
it. Such records shall be kept in a man-
ner that will enable RUS to readily de-
termine:
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(1) The nature and source of all in-
come, expenses and losses generated
from the borrower’s loans, guarantees
and investments;

(2) The location, identity and lien
priority of any loan collateral result-
ing from activities permitted by this
subpart; and

(3) The effects, if any, which such ac-
tivities may have on the feasibility of
loans made, guaranteed or lien accom-
modated by RUS.

(b) In determining the aggregate
amount of investments, loans and
guarantees made by a borrower, the
borrower shall use the recorded value
of each investment, loan or guarantee
as reflected on its books and records
for the next preceding end-of-month,
except for the end-of-year report which
shall be based on December 31 informa-
tion. Every borrower shall also report
annually to RUS, in the manner and on
the form specified by the Adminis-
trator, the current status of each in-
vestment, outstanding loan and out-
standing guarantee which it has made
pursuant to this subpart.

(c) The records of borrowers shall be
subject to the auditing procedures pre-
scribed in part 1773 of this chapter.
RUS reserves the right to review the fi-
nancial records of any subsidiaries of
the borrower to determine if the bor-
rower is in compliance with this sub-
part, and to ascertain if the debts,
guarantees (as defined in this subpart),
or other obligations of the subsidiaries
could adversely affect the ability of the
borrower to repay its debts to the Gov-
ernment.

(d) RUS will monitor borrower com-
pliance with this subpart based pri-
marily on the annual financial and sta-
tistical report submitted by the bor-
rower to RUS and the annual auditor’s
report on the borrower’s operations.
However, RUS may inspect the bor-
rower’s records at any time during the
year to determine borrower compli-
ance. If a borrower’s most recent an-
nual financial and statistical report
shows the aggregate of the borrower’s
investments, loans and guarantees to
be below the 15 percent level, that in
no way relieves the borrower of its ob-
ligation to comply with its RUS mort-
gage, RUS loan contract, and this sub-
part with respect to Administrator ap-
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proval of any additional investment,
loan or guarantee that would cause the
aggregate to exceed the 15 percent
level.

§1717.659 Effect of this subpart on
RUS loan contract and mortgage.

(a) Nothing in this subpart shall af-
fect any provision, covenant, or re-
quirement in the RUS mortgage, RUS
loan contract, or any other agreement
between a borrower and RUS with re-
spect to any matter other than the
prior approval by RUS of investments,
loans, and guarantees by the borrower,
such matters including, without limi-
tation, extensions, additions, and
modifications of the borrower’s electric
system. Also, nothing in this subpart
shall affect any rights which supple-
mental lenders have under the RUS
mortgage, or under their loan con-
tracts or other agreements with their
borrowers, to limit investments, loans
and guarantees by their borrowers to
levels below 15 percent of total utility
plant.

(b) RUS will require that any electric
loan made or guaranteed by RUS after
October 23, 1995 shall be subject to a
provision in the loan contract or mort-
gage restricting investments, loans and
guarantees by the borrower substan-
tially as follows: The borrower shall
not make any loan or advance to, or
make any investment in, or purchase
or make any commitment to purchase
any stock, bonds, notes or other securi-
ties of, or guaranty, assume or other-
wise become obligated or liable with
respect to the obligations of, any other
person, firm or corporation, except as
permitted by the RE Act and RUS reg-
ulations.

(c) RUS reserves the right to change
the provisions of the RUS mortgage
and loan contract relating to RUS ap-
proval of investments, loans and guar-
antees made by the borrower, on a
case-by-case basis, in connection with
providing additional financial assist-
ance to a borrower after October 23,
1995.

Subpart O [Reserved]
§§1717.700-1717.749 [Reserved]

Subpart P [Reserved]
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§§1717.750-1717.799 [Reserved]

Subpart Q [Reserved]
§§1717.800-1717.849 [Reserved]

Subpart R—Lien Accommodations
and Subordinations for 100
Percent Private Financing

SOURCE: 58 FR 53843, Oct. 19, 1993, unless
otherwise noted.

§1717.850 General.

(a) Scope and applicability. (1) This
subpart R establishes policies and pro-
cedures for the accommodation, subor-
dination or release of the Govern-
ment’s lien on borrower assets, includ-
ing approvals of supporting documents
and related loan security documents,
in connection with 100 percent private
sector financing of facilities and other
purposes. Policies and procedures re-
garding lien accommodations for con-
current supplemental financing re-
quired in connection with an RUS in-
sured loan are set forth in subpart S of
this part.

(2) This subpart and subpart S of this
part apply only to debt to be secured
under the mortgage, the issuance of
which is subject to the approval of the
Rural Utilities Service (RUS) by the
terms of the borrower’s mortgage with
respect to the issuance of additional
debt or the refinancing or refunding of
debt. If RUS approval is not required
under such terms of the mortgage
itself, a lien accommodation is not re-
quired. If the loan contract or other
agreement between the borrower and
RUS requires RUS approval with re-
spect to the issuance of debt or making
additions to or extensions of the bor-
rower’s system, such required approv-
als do not by themselves result in the
need for a lien accommodation.

(b) Overall policy. (1) Consistent with
prudent lending practices, the mainte-
nance of adequate security for RUS’s
loans, and the objectives of the Rural
Electrification Act (RE Act), it is the
policy of RUS to provide effective and
timely assistance to borrowers in ob-
taining financing from other lenders by
sharing RUS’s lien on a borrower’s as-
sets in order to finance electric facili-
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ties, equipment and systems, and cer-
tain other types of community infra-
structure. In certain circumstances,
RUS may facilitate the financing of
such assets by subordinating its lien on
specific assets financed by other lend-
ers.

(2) It is also the policy of RUS to pro-
vide effective and timely assistance to
borrowers in promoting rural develop-
ment by subordinating RUS’s lien for
financially sound rural development
investments under the conditions set
forth in §1717.858.

(c) Decision factors. In determining
whether to accommodate, subordinate,
or release its lien on property pledged
by the borrower under the RUS mort-
gage, RUS will consider the effects of
such action on the achievement of the
purposes of the RE Act, the repayment
and security of RUS loans secured by
the mortgage, and other factors set
forth in this subpart. The following
factors will be considered in assessing
the effects on the repayment and secu-
rity of RUS loans:

(1) The value of the added assets com-
pared with the amount of new debt to
be secured;

(2) The value of the assets already
pledged under the mortgage, and any
effects of the proposed transaction on
the value of those assets;

(3) The ratio of the total outstanding
debt secured under the mortgage to the
value of all assets pledged as security
under the mortgage;

(4) The borrower’s ability to repay
debt owed to the Government, as indi-
cated by the following factors:

(i) Revenues, costs (including inter-
est, lease payments and other debt
service costs), margins, Times Interest
Earned Ratio (TIER), Debt Service
Coverage (DSC), and other case-specific
economic and financial factors;

(ii) The variability and uncertainty
of future revenues, costs, margins,
TIER, DSC, and other case-specific eco-
nomic and financial factors;

(iii) Future capital needs and the
ability of the borrower to meet those
needs at reasonable cost;

(iv) The ability of the borrower’s
management to manage and control its
system effectively and plan for future
needs; and
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(5) Other factors that may be rel-

evant in individual cases, as deter-
mined by RUS.
(@) Environmental considerations.

Under certain circumstances, such as
when the project does not qualify for a
categorical exclusion, the environ-
mental requirements of 7 CFR part 1794
may apply to applications for lien ac-
commodations, subordinations, and re-
leases.

(e) Co-mortgagees. Other mortgagees
under existing mortgages shared with
RUS may have the right to approve re-
quests for lien accommodations, subor-
dinations and releases. In those cases,
borrowers would have to obtain the ap-
proval of such mortgagees in order for
the lien of the mortgage to be accom-
modated, subordinated or released. Any
reference in this subpart to waiving by
RUS of any of its rights under the
mortgage shall apply only to the rights
of RUS and shall not apply to the
rights of any other co-mortgagee.

(f) Safety and performance standards.
(1) To be eligible for a lien accommoda-
tion or subordination from RUS, a bor-
rower must comply with RUS stand-
ards regarding facility and system
planning and design, construction, pro-
curement, and the use of materials ac-
cepted by RUS, as required by the bor-
rower’s mortgage, loan contract, or
other agreement with RUS, and as fur-
ther specified in RUS regulations.

(2) RUS “Buy American’ require-
ments shall not apply.

(g) Advance of funds. (1) The advance
of funds from 100 percent private loans
lien accommodated or subordinated by
RUS will not be subject to RUS ap-
proval. It is the private lender’s re-
sponsibility to adopt reasonable meas-
ures to ensure that such loan funds are
used for the purposes for which the
loan was made and the lien accommo-
dation or subordination granted. RUS
encourages lenders to adopt the fol-
lowing measures:

(i) Remit loan advances to a separate
subaccount of the Cash-Construction
Fund-Trustee Account;

(ii) Obtain a certification from a reg-
istered professional engineer, for each
year during which funds from the sepa-
rate subaccount are utilized by the bor-
rower, that all materials and equip-
ment purchased and facilities con-
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structed during the year from said
funds comply with RUS safety and per-
formance standards, as required by
paragraph (f) of this section, and are
included in an CWP or CWP amend-
ment approved by the borrower’s board
of directors;

(iii) Obtain an auditor’s certification
from a Certified Public Accountant, for
each year during which funds are ad-
vanced to or remitted from the sepa-
rate subaccount, certifying:

(A) The amount of loan funds ad-
vanced to and remitted from the sepa-
rate subaccount during the period of
review;

(B) That based on the auditor’s re-
view of construction work orders and
other records, all moneys disbursed
from the separate subaccount during
the period of review were used for pur-
poses contemplated in the loan agree-
ment and the lien accommodation; and

(iv) Immediately notify RUS in writ-
ing if the lender is unable to obtain the
certifications cited in paragraphs
(2)(1)(ii) and (g)(1)(iii) of this section.

(2) The measures listed in paragraph
(2)(1) of this section will normally be
sufficient to meet the lender’s respon-
sibility provided that additional meas-
ures are not reasonably required based
on the particular circumstances of an
individual case. Should a lender fail to
carry out its responsibility in the man-
ner described in this paragraph (g) or
in another manner acceptable to RUS,
RUS may disqualify such lender from
participation in advance approval
under §§1717.854 and 1717.857 and condi-
tion the lender’s receipt of a lien ac-
commodation or subordination upon
the lender providing satisfactory evi-
dence that it will fulfill its responsi-
bility under this paragraph (g).

(h) Contracting and procurement proce-
dures. (1) Facilities financed with debt
obtained entirely from non-RUS
sources, without an RUS loan guar-
antee, are not subject to RUS post-loan
requirements regarding contracting,
procurement and bidding procedures;
contract close-out procedures per-
taining to project completion, final
payment of contractor, and related
matters; and standard forms of con-
struction and procurement contracts
listed in 7 CFR 1726.300.
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(2) To the extent that provisions in a
borrower’s loan contract or mortgage
in favor of RUS may be inconsistent
with paragraphs (g)(1) and (h)(1) of this
section, paragraphs (g)(1) and (h)(1) of
this section are intended to constitute
an approval or waiver under the terms
of such instruments, and in any regula-
tions implementing such instruments,
with respect to facilities financed with
debt obtained entirely from non-RUS
sources without an RUS guarantee.

(i) Access of handicapped to buildings
and seismic safety. A borrower must
meet the following requirements to be
eligible for a lien accommodation or
subordination for 100 percent private fi-
nancing of the construction of build-
ings:

(1) The borrower must provide RUS
with a certification by the project ar-
chitect that the buildings will be de-
signed and constructed in compliance
with Section 504 of the Rehabilitation
Act of 1973 as amended (29 U.S.C. 794),
as applicable under that Act, and that
the facilities will be readily accessible
to and usable by persons with handi-
caps in accordance with the Uniform
Federal Accessibility Standards
(UFAS), (Appendix A to 41 CFR part
101.19, subpart 101-19.6). The certifi-
cation must be included in the bor-
rower’s application for a lien accom-
modation or subordination. In addition
to these requirements, building con-
struction may also be subject to re-
quirements of The Americans with Dis-
abilities Act (42 U.S.C. 12101 et seq.);
and

(2) The borrower must comply with
RUS’s seismic safety requirements set
forth in 7 CFR part 1792, subpart C.

(j) Breach of warranty. Any breach of
any warranty or agreement or any ma-
terial inaccuracy in any representa-
tion, warranty, certificate, document,
or opinion submitted pursuant to this
subpart, including, without limitation,
any agreement or representation re-
garding the use of funds from loans lien
accommodated or subordinated pursu-
ant to this subpart, shall constitute a
default by the borrower under the
terms of its loan agreement with RUS.

(k) Guaranteed loans. The provisions
of this subpart do not apply to lien ac-
commodations or subordinations
sought for loans guaranteed by RUS.
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Such lien accommodations and subor-
dinations are governed by RUS regula-
tions on guaranteed loans.

(1) Release of lien. To avoid repetition,
release of lien is not mentioned in
every instance where it may be an ac-
ceptable alternative to subordination
of RUS’s lien. Generally, lien subordi-
nation is favored over release of lien,
and any decision to release RUS’s lien
is at the sole discretion of RUS.

(m) Waiver authority. Consistent with
the RE Act and other applicable laws,
any requirement, condition, or restric-
tion imposed by this subpart, or sub-
part S of this part, on a borrower, pri-
vate lender, or application for a lien
accommodation or subordination may
be waived or reduced by the Adminis-
trator, if the Administrator determines
that said action is in the Government’s
financial interest with respect to en-
suring repayment and reasonably ade-
quate security for loans made or guar-
anteed by RUS.

(n) Liability. It is the intent of this
subpart that any failure on the part of
RUS to comply with any provisions
hereof, including without limitation,
those provisions setting forth specified
timeframes for action by RUS on appli-
cations for lien accommodations or
lien subordinations, shall not give rise
to liability of any kind on the part of
the Government or any employees of
the Government including, without
limitation, liability for damages, fees,
expenses or costs incurred by or on be-
half of a borrower, private lender or
any other party.

[68 FR 53843, Oct. 19, 1993, as amended at 60
FR 67408, Dec. 29, 1995]

§1717.851 Definitions.

Terms used in this subpart have the
meanings set forth in 7 CFR 1710.2. Ref-
erences to specific RUS forms and
other RUS documents, and to specific
sections or lines of such forms and doc-
uments, shall include the cor-
responding forms, documents, sections
and lines in any subsequent revisions
of these forms and documents. In addi-
tion to the terms defined in 7 CFR
1710.2, the following terms have the fol-
lowing meanings for the purposes of
this subpart:

Borrower’s financial and statistical re-
port means RUS Form 7, Parts A
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through D, for distribution borrowers,
and RUS Form 12a for power supply
borrowers.

Calendar day means any day of the
year, except a Federal holiday that
falls on a work day.

Capital investment. For the purposes
of §1717.860, capital investment means
an original investment in an asset that
is intended for long-term continued use
or possession and, for accounting pur-
poses, is normally depreciated or de-
pleted as it is used. For example, such
assets may include land, facilities,
equipment, buildings, mineral deposits,
patents, trademarks, and franchises.
Original investments do not include
refinancings or refundings.

Current refunding means any refund-
ing of debt where the proceeds of the
new debt are applied to refund the old
debt within 90 days of the issuance of
the new debt.

Default under the RUS mortgage,
loan contract, restructuring agree-
ment, or any other agreement between
the borrower and RUS means any event
of default or any event which, with the
giving of notice or lapse of time or
both, would become an event of de-
fault.

Equity, less deferred exrpenses, means
Line 33 of Part C of RUS Form 7 less
assets properly recordable in Account
182.2, Unrecovered Plant and Regu-
latory Study Costs, and Account 182.3,
Other Regulatory Assets.

Front-end costs means the reasonable
cost of engineering, architectural, en-
vironmental and other studies and
plans needed to support the construc-
tion of facilities and other investments
eligible for a lien accommodation or
subordination under this subpart.

Lien accommodation means the shar-
ing of the Government’s (RUS’s) lien
on property, usually all property, cov-
ered by the lien of the RUS mortgage.

Lien subordination means allowing an-
other lender to take a first mortgage
lien on certain property covered by the
lien of the RUS mortgage, and the Gov-
ernment (RUS) taking a second lien on
such property.

Natural gas distribution system means
any system of community infrastruc-
ture whose primary function is the dis-
tribution of natural gas and whose
services are available by design to all
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or a substantial portion of the mem-
bers of the community.

Net utility plant means Part C, Line 5
of RUS Form 7 (distribution borrowers)
or Section B, Line 5 of RUS Form 12a
(power supply borrowers).

Power cost study means the study de-
fined in 7 CFR 1710.303.

Solid waste disposal system means any
system of community infrastructure
whose primary function is the collec-
tion and/or disposal of solid waste and
whose services are available by design
to all or a substantial portion of the
members of the community.

Telecommunication and other electronic
communication system means any Ssys-
tem of community infrastructure
whose primary function is the provi-
sion of telecommunication or other
electronic communication services and
whose services are available by design
to all or a substantial portion of the
members of the community.

Total assets, less deferred exrpenses
means Line 26 of Part C of RUS Form
7 less assets properly recordable in Ac-
count 182.2, Unrecovered Plant and
Regulatory Study Costs, and Account
182.3, Other Regulatory Assets.

Total outstanding long-term  debt
means Part C, Line 38 of RUS Form 7.

Transaction costs means the reason-
able cost of legal advice, accounting
fees, filing fees, recording fees, call pre-
miums and prepayment penalties, fi-
nancing costs (including, for example,
underwriting commissions, letter of
credit fees and bond insurance), and
printing associated with borrower fi-
nancing.

Water and waste disposal system means
any system of community infrastruc-
ture whose primary function is the sup-
plying of water and/or the collection
and treatment of waste water and
whose services are available by design
to all or a substantial portion of the
members of the community.

Weighted average life of the loan means
the average life of the loan based on
the proportion of original loan prin-
cipal paid during each year of the loan.
It shall be determined by calculating
the sum of all loan principal payments,
expressed as a fraction of the original
loan principal amount, times the num-
ber of years and fractions of years
elapsed at the time of each payment
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since issuance of the loan. For exam-
ple, given a $56 million loan, with a ma-
turity of 5 years and equal principal
payments of $1 million due on the anni-
versary date of the loan, the weighted
average life would be: (.2)(1 year) +
(.2)(2 years) + (.2)(3 years) + (.2)(4 years)
+ (.2)(6 years) = .2 years + .4 years + .6
years + .8 years + 1.0 years = 3.0 years.
If instead the loan had a balloon pay-
ment of $6 million at the end of 5 years,
the weighted average life would be: ($5
million/$6 million)(b years) = 5 years.

[68 FR 53843, Oct. 19, 1993, as amended at 59
FR 3986, Jan. 28, 1994; 60 FR 67409, Dec. 29,
1995]

§1717.852 Financing purposes.

(a) Purposes eligible. The following fi-
nancing purposes, except as excluded in
paragraph (b) of this section, are eligi-
ble for a lien accommodation from
RUS, or in certain circumstances a
subordination of RUS’s lien on specific
assets, provided that all applicable pro-
visions of this subpart are met:

(1) The acquisition, construction, im-
provement, modification, and replace-
ment (less salvage value) of systems,
equipment, and facilities, including
real property, used to supply electric
and/or steam power to:

(i) RE Act beneficiaries; and/or

(ii) End-user customers of the bor-
rower who are not beneficiaries of the
RE Act. Such systems, equipment, and
facilities include those listed in 7 CFR
1710.251(c) and 1710.252(c), as well as
others that are determined by RUS to
be an integral component of the bor-
rower’s system of supplying electric
and/or steam power to consumers, such
as, for example, coal mines, coal han-
dling facilities, railroads and other
transportation systems that supply
fuel for generation, programs of de-
mand side management and energy
conservation, and on-grid and off-grid
renewable energy systems;

(2) The purchase, rehabilitation and
integration of existing distribution fa-
cilities, equipment and systems, and
associated service territory;

(3) The following types of community
infrastructure substantially located
within the electric service territory of
the borrower: water and waste disposal
systems, solid waste disposal systems,
telecommunication and other elec-
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tronic communications systems, and
natural gas distribution systems;

(4) Front-end costs, when and as the
borrower has obtained a binding com-
mitment from the non-RUS lender for
the financing required to complete the
procurement or construction of the fa-
cilities;

(5) Transaction costs included as part
of the cost of financing assets or refi-
nancing existing debt, provided, how-
ever, that the amount of transaction
costs eligible for lien accommodation
or subordination normally shall not ex-
ceed 5 percent of the principal amount
of financing or refinancing provided,
net of all transaction costs;

(6) The refinancing of existing debt
secured under the mortgage;

(7) Interest during construction of
generation and transmission facilities
if approved by RUS, case by case, de-
pending on the financial condition of
the borrower, the terms of the financ-
ing, the nature of the construction, the
treatment of these costs by regulatory
authorities having jurisdiction, and
such other factors deemed appropriate
by RUS; and

(8) Lien subordinations for certain
rural development investments, as pro-
vided in §1717.858.

(b) Purposes ineligible. The following
financing purposes are not eligible for
a lien accommodation or subordination
from RUS:

(1) Working capital, including oper-
ating funds, unless in the judgment of
RUS the working capital is required to
ensure the repayment of RUS loans
and/or other loans secured under the
mortgage;

(2) Facilities, equipment, appliances,
or wiring located inside the premises of
the consumer, except:

(i) Certain load-management equip-
ment (see 7 CFR 1710.251(c));

(i1) Renewable energy systems and
RUS-approved programs of demand side
management and energy conservation;
and

(iii) As determined by RUS on a case
by case basis, facilities included as
part of certain cogeneration projects to
furnish electric and/or steam power to
end-user customers of the borrower;

(3) Investments in a lender required
of the borrower as a condition for ob-
taining financing; and
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(4) Debt incurred by a distribution or
power supply borrower to finance fa-
cilities, equipment or other assets that
are not part of the borrower’s electric
system or one of the four community
infrastructure systems cited in para-
graph (a)(3) of this section, except for
certain rural development investments
eligible for a lien subordination under
§1717.858.

(¢c) Lien subordination for electric util-
ity investments. RUS will consider sub-
ordinating its lien on specific electric
utility assets financed by the lender,
when the assets can be split off without
materially reducing the stability, safe-
ty, reliability, operational efficiency,
or liquidation value of the rest of the
system.

[68 FR 53843, Oct. 19, 1993, as amended at 59
FR 3986, Jan. 28, 1994; 60 FR 67409, Dec. 29,
1995]

§1717.853 Loan terms and conditions.

(a) Terms and conditions. A loan, bond
or other financing instrument, for
which a lien accommodation or subor-
dination is requested from RUS, must
comply with the following terms and
conditions:

(1) The maturity of the loan or bond
used to finance facilities or other cap-
ital assets must not exceed the weight-
ed average of the expected remaining
useful lives of the assets being fi-
nanced;

(2) The loan or bond must have a ma-
turity of not less than 5 years, except
for loans or bonds used to refinance
debt that has a remaining maturity of
less than 5 years;

(3) The principal of the loan or bond
must be amortized at a rate that will
yield a weighted average life not great-
er than the weighted average life that
would result from level payments of
principal and interest; and

(4) The loan, or any portion of the
loan, may bear either a variable (set
annually or more frequently) or a fixed
interest rate.

(b) RUS approval. Loan terms and
conditions and the loan agreement be-
tween the borrower and the lender are
subject to RUS approval. However,
RUS will usually waive its right of ap-
proval for distribution borrowers that
meet the conditions for advance ap-
proval of a lien accommodation or sub-
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ordination set forth in §1717.854. RUS
may also waive its right of approval in
other cases. RUS’s decision to waive its
right of approval will depend on the
adequacy of security for RUS’s loans,
the current and projected financial
strength of the borrower and its ability
to meet its financial obligations, RUS’s
familiarity with the lender and its
lending practices, whether the trans-
action is ordinary or unusual, and the
uncertainty and credit risks involved
in the transaction.

§1717.854 Advance approval—100 per-
cent private financing of distribu-
tion, subtransmission and head-
quarters facilities, and certain
other community infrastructure.

(a) Policy. Requests for a lien accom-
modation or subordination from dis-
tribution borrowers for 100 percent pri-
vate financing of distribution, sub-
transmission and headquarters facili-
ties, and for community infrastructure
listed in §1717.852(a)(3), qualify for ad-
vance approval by RUS if they meet
the conditions of this section and all
other applicable provisions of this sub-
part. Advance approval means RUS
will approve these requests once RUS
is satisfied that the conditions of this
section and all other applicable provi-
sions of this subpart have been met.

(b) Eligible purposes. Lien accom-
modations or subordinations for the fi-
nancing of distribution, subtrans-
mission, and headquarters facilities
and community infrastructure listed in
§1717.852(a)(3) are eligible for advance
approval, except those that involve the
purchase of existing facilities and asso-
ciated service territory.

(¢) Qualification criteria. To qualify
for advance approval, the following re-
quirements, as well as all other appli-
cable requirements of this subpart,
must be met:

(1) The borrower has achieved a TIER
of at least 1.25 and a DSC of at least
1.25 for each of 2 calendar years imme-
diately preceding, or any 2 consecutive
12 month periods ending within 180
days immediately preceding, the
issuance of the debt;

(2) The ratio of the borrower’s equity,
less deferred expenses, to total assets,
less deferred expenses, is not less than
27 percent, after adding the principal
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amount of the proposed loan to the
total assets of the borrower;

(3) The borrower’s net utility plant
as a ratio to its total outstanding long-
term debt is not less than 1.0, after
adding the principal amount of the pro-
posed loan to the existing outstanding
long-term debt of the borrower;

(4) There are no actions or pro-
ceedings against the borrower, pending
or overtly threatened in writing before
any court, governmental agency, or ar-
bitrator that would materially ad-
versely affect the borrower’s oper-
ations and/or financial condition;

(5) The borrower is current on all
debt payments and all other financial
obligations, and is not in default under
the RUS mortgage, the RUS loan con-
tract, the borrower’s wholesale power
contract, any debt restructuring agree-
ment, or any other agreement with
RUS;

(6) The borrower has:

(i) Submitted the annual auditor’s re-
port, report on compliance, report on
internal controls, and management let-
ter in accordance with 7 CFR part 1773;

(ii) Received an unqualified opinion
in the most recent auditor’s report;

(iii) Resolved all material findings
and recommendations made in the
most recent Loan Fund and Account-
ing Review;

(iv) Resolved all material findings
and recommendations made in the
most recent financial statement audit,
including those material findings and
recommendations made in the report
on internal control, report on compli-
ance, and management letter;

(v) Resolved all outstanding material
accounting issues with RUS; and

(vi) Resolved any significant irreg-
ularities to RUS’s satisfaction; and

(7) If the borrower has a power supply
contract with a power supply borrower,
the power supply borrower is current
on all debt payments and all other fi-
nancial obligations, and is not in de-
fault under the RUS mortgage, the
loan contract, any debt restructuring
agreement, or any other agreement
with RUS.

(d) Right of normal review reserved.
RUS reserves the right to review any
request for lien accommodation or sub-
ordination under its normal review
process rather than under advance ap-
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proval procedures if RUS, in its sole
discretion, determines there is reason-
able doubt as to whether the require-
ments of paragraphs (b) and (c) of this
section have been or will be met, or
whether the borrower will be able to
meet all of its present and future finan-
cial obligations.

[68 FR 53843, Oct. 19, 1993, as amended at 60
FR 67410, Dec. 29, 1995; 656 FR 51748, Aug. 25,
2000]

§1717.855 Application contents: Ad-
vance approval—100 percent pri-
vate financing of distribution, sub-
transmission and headquarters fa-
cilities, and certain other commu-
nity infrastructure.

Applications for a lien accommoda-
tion or subordination that meet the re-
quirements of §1717.854 must include
the following information and docu-
ments:

(a) A certification by an authorized
official of the borrower that the bor-
rower and, as applicable, the loan are
in compliance with all conditions set
forth in §1717.854(c) and all applicable
provisions of §§1717.852 and 1717.853;

(b) A resolution of the borrower’s
board of directors requesting the lien
accommodation or subordination and
including the amount and maturity of
the proposed loan, a general descrip-
tion of the facilities or other purposes
to be financed, the name and address of
the lender, and an attached term sheet
summarizing the terms and conditions
of the proposed loan;

(c) The borrower’s financial and sta-
tistical report, the data in which shall
not be more than 60 days old when the
complete application is received by
RUS;

(d) Draft copy of any new mortgage
or mortgage amendment (supplement)
required by RUS or the lender, unless
RUS has notified the borrower that it
wishes to prepare these documents
itself;

(e) A copy of the loan agreement,
loan note, bond or other financing in-
strument, unless RUS has notified the
borrower that these documents need
not be submitted;

(f) Borrower’s environmental report
and/or other environmental docu-
mentation, if required by 7 CFR part
1794;
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(g) RUS Form 740c, Cost Estimates
and Loan Budget for Electric Bor-
rowers, and RUS Form 740g, Applica-
tion for Headquarters Buildings;

(h) A CWP or CWP amendment cov-
ering the proposed project, in accord-
ance with 7 CFR part 1710, subpart F,
and subject to RUS approval, and a res-
olution of the borrower’s board of di-
rectors adopting the CWP;

(i) The certification by the project
architect for any buildings to be con-
structed, as required by §1717.850(i);

(j) A certification by an authorized
official of the borrower that flood haz-
ard insurance will be obtained for the
full value of any buildings, or other fa-
cilities susceptible to damage if flood-
ed, that will be located in a flood haz-
ard area;

(k) Form AD-1047, Certification Re-
garding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions, as required by 7
CFR part 3017;

(1) A report by the borrower stating
whether or not it is delinquent on any
Federal debt, and if delinquent, the
amount and age of the delinquency and
the reasons therefor; and a certifi-
cation, if not previously provided, that
the borrower has been informed of the
Government’s collection options;

(m) The written acknowledgement
from a registered engineer or architect
regarding compliance with seismic pro-
visions of applicable model codes for
any buildings to be constructed, as re-
quired by 7 CFR 1792.104; and

(n) Other information that RUS may
require to determine whether all of the
applicable provisions of this subpart
have been met.

[68 FR 53843, Oct. 19, 1993, as amended at 60
FR 67410, Dec. 29, 1995]

§1717.856 Application contents: Nor-
mal review—100 percent private fi-
nancing.

Applications for a lien accommoda-
tion or subordination for 100 percent
private financing for eligible purposes
that do not meet the requirements of
§1717.854 must include the following in-
formation and documents:

(a) A certification by an authorized
official of the borrower that:

(1) The borrower and, as applicable,
the loan are in compliance with all ap-
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plicable provisions of §§1717.852 and
1717.853; and

(2) There are no actions or pro-
ceedings against the borrower, pending
or overtly threatened in writing before
any court, governmental agency, or ar-
bitrator that would materially ad-
versely affect the borrower’s oper-
ations and/or financial condition. If
this certification cannot be made, the
application must include:

(i) An opinion of borrower’s counsel
regarding any actions or proceedings
against the borrower, pending or overt-
ly threatened in writing before any
court, governmental agency, or arbi-
trator that would materially adversely
affect the borrower’s operations and/or
financial condition. The opinion shall
address the merits of the claims as-
serted in the actions or proceedings,
and include, if appropriate, an estimate
of the amount or range of any poten-
tial loss; and

(ii) A certification by an authorized
official of the borrower as to the
amount of any insurance coverage ap-
plicable to any loss that may result
from the actions and proceedings ad-
dressed in the opinion of borrower’s
counsel;

(b) The information and documents
set forth in §1717.855 (b) through (n);

(c) A long-range financial forecast
providing financial projections for at
least 10 years, which demonstrates that
the borrower’s system is economically
viable and that the proposed loan is fi-
nancially feasible, and a resolution of
the Dborrower’s board of directors
adopting the long-range financial fore-
cast. The financial forecast must com-
ply with the requirements of 7 CFR
part 1710 subpart G. RUS may, in its
sole discretion, waive the requirement
of this paragraph that a long range fi-
nancial forecast be provided, if:

(1) The borrower is current on all of
its financial obligations and is in com-
pliance with all requirements of its
mortgage and loan agreement with
RUS;

(2) In RUS’s judgment, granting a
lien accommodation or subordination
for the proposed loan will not adversely
affect the repayment and security of
outstanding debt of the borrower owed
to or guaranteed by RUS;
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(3) The borrower has achieved the
TIER and DSC and any other coverage
ratios required by its mortgage or loan
contract in each of the two most recent
calendar years; and

(4) The amount of the proposed loan
does not exceed the lesser of $10 million
or 10 percent of the borrower’s current
net utility plant;

(d) [Reserved]

(e) As applicable to the type of facili-
ties being financed, a CWP, related en-
gineering and cost studies, a power
cost study, and a resolution of the bor-
rower’s board of directors adopting
these documents. These documents
must meet the requirements of 7 CFR
part 1710, subpart F and, as applicable,
subpart G;

(f) Unless the requirement has been
waived in writing by RUS, a current,
RUS-approved power requirements
study, which must meet the require-
ments of 7 CFR part 1710, subpart B, to
the same extent as if the loan were
being made by RUS, and a resolution of
the Dborrower’s board of directors
adopting the study; and

(g) A discussion of the borrower’s
compliance with RUS requirements on
accounting, financial reporting, record
keeping, and irregularities (see
§1717.854(c)(5)). RUS will review the
case and determine the effect of any
noncompliance on the feasibility and
security of RUS’s loans, and whether
the requested lien accommodation or
subordination can be approved.

[68 FR 53843, Oct. 19, 1993, as amended at 60
FR 3735, Jan. 19, 1995; 60 FR 67410, Dec. 29,
1995]

§1717.857 Refinancing of existing se-
cured debt—distribution and power
supply borrowers.

(a) Advance approval. All applications
for a lien accommodation or subordina-
tion for the refinancing of existing se-
cured debt that meet the qualification
criteria of this paragraph, except appli-
cations from borrowers in default
under their mortgage or loan contract
with RUS, are eligible for advance ap-
proval. Such lien accommodations and
subordinations are deemed to be in the
Government’s interest, and RUS will
approve them once RUS is satisfied
that the requirements of this para-
graph and paragraph (c) of this section
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have been met. The qualification cri-
teria are as follows:

(1) The refinancing is a current re-
funding and does not involve interest
rate swaps, forward delivery contracts,
or similar features;

(2) The principal amount of the refi-
nancing loan does not exceed the sum
of the outstanding principal amount of
the debt being refinanced plus the
amount of transactions costs included
in the refinancing loan that are eligi-
ble for lien accommodation or subordi-
nation under §1717.852(a)(4);

(3) The weighted average life of the
refinancing loan is not greater than
the weighted average remaining life of
the loan being refinanced; and

(4) The present value of the cost of
the refinancing loan, including all
transaction costs and any required in-
vestments in the lender, is less than
the present value of the cost of the
loan being refinanced, as determined
by a method acceptable to RUS. The
discount rate used in the present value
analysis shall be equal to either:

(i) The current rate on Treasury se-
curities having a maturity equal to the
weighted average life of the refunding
loan, plus one-eighth percent, or

(ii) A rate approved by RUS based on
documentation provided by the bor-
rower as to its marginal long-term bor-
rowing cost.

(b) Other applications. Applications
for a lien accommodation or subordina-
tion for refinancing that do not meet
the requirements of paragraph (a) of
this section will be reviewed by RUS
under normal review procedures for
these applications. In the case of either
advance approval or normal review, a
lien subordination would be authorized
only if the lien of the mortgage was
subordinated with respect to the assets
securing the loan being refinanced.

(c) Application contents—advance ap-
proval of refinancing. Applications for a
lien accommodation or subordination
for refinancing of existing secured debt
that meet the qualification criteria for
advance approval set forth in para-
graph (a) of this section, must include
the following information and docu-
ments:
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(1) A certification by an authorized
official of the borrower that the appli-
cation meets the requirements of para-
graph (a) of this section and all appli-
cable provisions of §§1717.852 and
1717.853;

(2) Documentation and analysis dem-
onstrating that the application meets
the qualification criteria set forth in
paragraph (a) of this section;

(3) A resolution of the borrower’s
board of directors requesting the lien
accommodation or subordination and
including the amount and maturity of
the proposed loan, a general descrip-
tion of the debt to be refinanced, the
name and address of the lender, and an
attached term sheet summarizing the
terms and conditions of the proposed
loan;

(4) The borrower’s financial and sta-
tistical report, the data in which shall
not be more than 60 days old when the
complete application is received by
RUS;

(5) Draft copy of any new mortgage
or mortgage amendment (supplement)
required by RUS or the lender, unless
RUS has notified the borrower that it
wishes to prepare these documents
itself;

(6) A copy of the loan agreement,
loan note, bond or other financing in-
strument, unless RUS has notified the
borrower that these documents need
not be submitted;

(7) Form AD-1047, Certification Re-
garding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions, as required by 7
CFR part 3017;

(8) A report by the borrower stating
whether or not it is delinquent on any
Federal debt, and if delinquent, the
amount and age of the delinquency and
the reasons therefor; and a certifi-
cation, if not previously provided, that
the borrower has been informed of the
Government’s collection options; and

(9) Other information, documents and
opinions that RUS may require to de-
termine whether all of the applicable
provisions of this subpart have been
met.

(d) Application contents—normal review
of refinancing. Applications for a lien
accommodation or subordination for
refinancing of existing secured debt
that do not meet the requirements for
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advance approval set forth in para-
graph (a) of this section, must include
the following information and docu-
ments:

(1) The information and documents
set forth in paragraphs (c)(3) through
(9) of this section;

(2) A complete description of the refi-
nancing loan and the outstanding debt
to be refinanced;

(3) An analysis comparing the refi-
nancing loan with the loan being refi-
nanced as to the weighted average life
and the net present value of the costs
of the two loans; and

(4) If the present value of the cost of
the refinancing loan is greater than the
present value of the cost of the debt
being refinanced, financial forecasts
for at least 5 years comparing the bor-
rower’s debt service and other costs,
revenues, margins, cash flows, TIER,
and DSC, with and without the pro-
posed refinancing.

(e) Application process and timeframes.
The application process and time-
frames for RUS review and action for
refinancings are set forth in
§1717.859(d).

(f) Prepayments of concurrent RUS in-
sured loans. If the loan being refinanced
was made concurrently as supple-
mental financing required by RUS in
connection with an RUS insured loan,
the refinancing will not be considered a
prepayment under the RUS mortgage,
and no proportional prepayment of the
concurrent RUS insured loan will be
required, provided that the principal
amount of the refinancing loan is not
less than the amount of loan principal
being refinanced, and the weighted av-
erage life of the refinancing loan is ma-
terially equal to the weighted average
remaining life of the loan being refi-
nanced. The refinancing loan shall be
considered a concurrent loan.

[68 FR 53843, Oct. 19, 1993, as amended at 60
FR 67410, Dec. 29, 1995]

§1717.858 Lien subordination for rural
development investments.

(a) Policy. RUS encourages borrowers
to consider investing in financially
sound projects that are likely to have a
positive effect on economic develop-
ment and employment in rural areas.
In addition to the guidance set forth in
§1717.651, RUS recommends that such
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investments be made through a sub-
sidiary of the borrower in order to
clearly separate the financial risks and
the revenues and costs of the rural de-
velopment enterprise from those of the
borrower’s electric utility business.
This should reduce credit risks to the
borrower’s primary business, and mini-
mize the possibility of undisclosed
cross subsidization of the rural devel-
opment enterprise by electric rate pay-
ers.

(b) Lien subordination. RUS will con-
sider subordinating or releasing its lien
on the stock held by a borrower in a
subsidiary whose primary business di-
rectly contributes to or supports eco-
nomic development and employment in
rural areas, as defined in section 13 of
the RE Act, when requested by a lender
to the subsidiary, other than the bor-
rower. To be eligible for said lien sub-
ordination or release:

(1) The borrower must be current on
all of its financial obligations and be in
compliance with all provisions of its
mortgage and loan agreement with
RUS; and

(2) In the judgment of RUS, the bor-
rower must be able to repay all of its
outstanding debt, and the security
forall outstanding loans made to the
borrower by RUS, including loans guar-
anteed by RUS, must be adequate,
after taking into account the proposed
subordination or release of lien.

(c) Application contents. Applications
for a lien subordination or release of
lien for rural development investments
must include the following information
and documents:

(1) A resolution of the borrower’s
board of directors requesting the lien
subordination or release of lien;

(2) A certification by an authorized
official of the borrower that the bor-
rower is current on all of its financial
obligations and is in compliance with
all provisions of its mortgage and loan
agreement with RUS;

(3) A description of the facilities or
other purposes to be financed and the
projected effects on economic develop-
ment and employment in rural areas;

(4) The borrower’s financial and sta-
tistical report, the data in which shall
not be more than 60 days old when the
complete application is received by
RUS;
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(5) If requested by RUS, a long-range
financial forecast providing financial
projections for at least 10 years, in
form and substance satisfactory to
RUS, which demonstrates that the bor-
rower’s system is economically viable
and that the borrower will be able to
repay all of its outstanding debt and
meet all other financial obligations;

(6) A discussion of the borrower’s
compliance with RUS requirements on
accounting, financial reporting, record
keeping, and irregularities (see
§1717.8564(c)(5)). RUS will review the
case and determine the effect of any
noncompliance on the feasibility and
security of RUS’s loans, and whether
the requested lien subordination or re-
lease of lien can be approved;

(7) If any buildings are to be con-
structed with the proceeds of the loan
to be made to the subsidiary:

(i) A certification by the project ar-
chitect that the buildings will be de-
signed and constructed in compliance
with Section 504 of the Rehabilitation
Act of 1973 as amended (29 U.S.C. 794),
as applicable under that Act, and that
the facilities will be readily accessible
to and usable by persons with handi-
caps in accordance with the Uniform
Federal Accessibility Standards; and

(ii) A written acknowledgement from
a registered engineer or architect re-
garding compliance with seismic provi-
sions of applicable model codes, as re-
quired by 7 CFR 1792.104;

(8) A certification by an authorized
official of the borrower that flood haz-
ard insurance will be obtained for the
full value of any buildings, or other fa-
cilities susceptible to damage if flood-
ed, that will be located in a flood haz-
ard area;

(9) Form AD-1047, Certification Re-
garding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions, as required by 7
CFR part 3017;

(10) A report by the borrower stating
whether or not it is delinquent on any
Federal debt, and if delinquent, the
amount and age of the delinquency and
the reasons therefor; and a certifi-
cation, if not previously provided, that
the borrower has been informed of the
Government’s collection options; and

(11) Other information that RUS may
require to determine whether all of the
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applicable provisions of this subpart
have been met.

§1717.859 Application
timeframes.

process and

(a) General. (1) Borrowers are respon-
sible for ensuring that their applica-
tions for a lien accommodation or sub-
ordination are complete and sound as
to substance and form before they are
submitted to RUS. RUS will not accept
any application that, on its face, is in-
complete or inadequate as to the sub-
stantive information required by this
subpart. RUS will notify borrowers in
writing when their applications are
complete and in form and substance
satisfactory to RUS. A copy of all noti-
fications of borrowers cited in this sec-
tion will also be sent to the private
lender.

(2) It is recommended that borrowers
consult with RUS staff before submit-
ting their applications to determine
whether they will likely qualify for ad-
vance approval or normal review, and
to obtain answers to any questions
about the information and documents
required for the application.

(3) A borrower shall, after submitting
an application, promptly notify RUS of
any changes that materially affect the
information contained in its applica-
tion.

(4) After submitting an application
and having been notified by RUS of ad-
ditional information and documents
and other changes needed to complete
the application, if the required infor-
mation and documents are not supplied
to RUS within 30 calendar days of the
borrower’s receipt of the notice, RUS
may return the application to the bor-
rower. The borrower may resubmit the
application when the required addi-
tional information and documents are
available.

(5) Timeframes. The timeframes for re-
view of applications set forth in this
section are based on the following con-
ditions:

(i) The types of lien accommodations
or subordinations requested are of the
‘“‘standard’ types that RUS has ap-
proved previously, i.e., the so-called
Type I, IT and III lien accommodations.
Future revisions of the RUS mortgage
may result in other ‘‘standard” types
of lien accommodations and lien subor-
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dinations acceptable to RUS. Requests
for lien accommodations or subordina-
tions that are substantially different
than the ‘‘standard’ types previously
approved by RUS may require addi-
tional time for review and action;

(ii) The requested lien accommoda-
tion or subordination does not require
the preparation of an environmental
assessment or an Environmental Im-
pact Statement. Preparation of these
documents often will require addi-
tional time beyond the timeframes
cited in this section; and

(iii) The timeframes set forth in this
section, except for paragraph (b)(4) of
this section, which deals only with ap-
proval of a new mortgage or mortgage
amendment, include RUS review and/or
approval of a loan contract, if required
as part of the application, and required
supporting documents, such as a CWP.

(b) Advance approval—I100 percent pri-
vate financing of distribution, subtrans-
mission, and headquarters facilities. (1)
Applications that qualify  under
§1717.854 for advance approval of a lien
accommodation or subordination for
100 percent private financing of dis-
tribution, subtransmission, and head-
quarters facilities are submitted to the
general field representative (GFR). The
GFR will work with the borrower to
ensure that all components of the ap-
plication are assembled. Once the ap-
plication is satisfactory to the GFR, it
will be sent promptly to the Wash-
ington office for further review and ac-
tion. If a new mortgage or mortgage
amendment is required, a draft of these
documents must be included in the ap-
plication, unless the borrower has been
notified that RUS wishes to prepare
the documents itself.

(2) If no additional or amended infor-
mation is needed for RUS to complete
its review of the application once it is
received in the Washington Office, RUS
will, within 45 calendar days of receiv-
ing the application in the Washington
Office, either:

(i) Approve the lien accommodation
or subordination if the borrower has
demonstrated satisfactorily to RUS
that all requirements of this subpart
applicable to advance approval have
been met, and send written notice to
the borrower. RUS’s approval, in this
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case and all other cases, will be condi-
tioned upon execution and delivery by
the borrower of a satisfactory security
instrument, if required, and such addi-

tional information, documents, and
opinions of counsel as RUS may re-
quire;

(ii) If all requirements have not been
met, so notify the borrower in writing.
The application will be returned to the
borrower unless the borrower requests
that it be reconsidered under the re-
quirements and procedures for normal
review set forth in paragraph (c) of this
section and in §1717.856; or

(iii) Send written notice to the bor-
rower explaining why a decision cannot
be made at that time and giving the es-
timated date when a decision is ex-
pected.

(3) If additional or amended informa-
tion is needed after the application is
received in the Washington Office, RUS
will so notify the borrower in writing
within 15 calendar days of receiving the
application in the Washington Office. If
RUS subsequently becomes aware of
other deficiencies in the application,
additional written notice will be sent
to the borrower. Within 30 calendar
days of receiving all of the information
required by RUS to complete its re-
view, RUS will act on the application
as described in paragraphs (b)(2)()
through (b)(2)(iii) of this section.

(4) If a new mortgage or mortgage
amendment is required, within 30 days
of receiving such documents satisfac-
tory to RUS, including required execu-
tion counterparts, RUS will execute
the documents and send them to the
borrower, along with instructions per-
taining to recording of the mortgage,
an opinion of borrower’s counsel, and
other matters. RUS will promptly no-
tify the borrower upon receiving satis-
factory evidence that the borrower has
complied with said instructions.

(c) Normal review—I00 percent private
financing of distribution, transmission,
and/or generation facilities—(1) Distribu-
tion borrowers. (i) Applications from
distribution borrowers for a lien ac-
commodation or subordination for 100
percent private financing of distribu-
tion, transmission, and/or generation
facilities (including other eligible elec-
tric utility purposes) that do not meet
the criteria for advance approval, are
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also submitted to the GFR. Procedures
at this stage are the same as in para-
graph (b)(1) of this section.

(ii) If no additional or amended infor-
mation is needed for RUS to complete
its review of the application once it is
received in the Washington office, RUS
will, within 90 calendar days of receiv-
ing the application in the Washington
office, send written notice to the bor-
rower either approving the request, dis-
approving the request, or explaining
why a decision cannot be made at that
time and giving the estimated date
when a decision is expected.

(iii) If additional or amended infor-
mation is needed after the application
is received in the Washington Office,
RUS will so notify the borrower in
writing within 15 calendar days of re-
ceiving the application in the Wash-
ington Office. If RUS subsequently be-
comes aware of other deficiencies in
the application, additional written no-
tice will be sent to the borrower. With-
in 90 calendar days of receiving all of
the information required by RUS to
complete its review, RUS will act on
the application as described in para-
graph (c)(1)(ii) of this section.

(iv) If a new mortgage or mortgage
amendment is required, the procedures
and timeframes of paragraph (b)(4) of
this section will apply.

(2) Power supply borrowers. (i) Appli-
cations from power supply borrowers
for a lien accommodation or subordina-
tion for 100 percent private financing of
distribution, transmission, and/or gen-
eration facilities, and other eligible
electric utility purposes, are submitted
to the RUS Power Supply Division, or
its successor, in Washington, DC.

(ii) Within 30 calendar days of receiv-
ing the borrower’s application con-
taining the information and documents
required by §1717.856, RUS will send
written notice to the borrower of any
deficiencies in its application as to
completeness and acceptable form and
substance. Additional written notices
may be sent to the borrower if RUS
subsequently becomes aware of other
deficiencies in the borrower’s applica-
tion.

(iii) Within 90 calendar days of re-
ceiving all of the information required
by RUS to complete its review, RUS
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will act on the application as described
in paragraph (c)(1)(ii) of this section.

(iv) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

(d) Refinancing of existing debt. All re-
quests for a lien accommodation or
subordination for refinancing are sent
directly to the Washington office.

(1) Advance approval. (i) Within 15 cal-
endar days of receiving the borrower’s
application containing the information
and documents required by §1717.857(c),
RUS will send written notice to the
borrower of any deficiencies in its ap-
plication as to completeness and ac-
ceptable form and substance. Addi-
tional written notices may be sent to
the borrower if RUS subsequently be-
comes aware of other deficiencies in
the borrower’s application.

(ii) Within 15 calendar days of receiv-
ing all of the required information and
documents, in form and substance sat-
isfactory to RUS, RUS will either:

(A) Approve the lien accommodation
or subordination if the borrower has
demonstrated satisfactorily to RUS
that all requirements of §1717.857(a)
and (c) have been met, and send writ-
ten notice to the borrower;

(B) If all requirements have not been
met, so notify the borrower in writing.
The application will be returned to the
borrower unless the borrower requests
that it be reconsidered under the re-
quirements and procedures for normal
review set forth in paragraph (d)(2) of
this section and in §1717.857; or

(C) Send written notice to the bor-
rower explaining why a decision cannot
be made at that time and giving the es-
timated date when a decision is ex-
pected.

(iii) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

(2) Normal review. (i) Within 20 cal-
endar days of receiving the borrower’s
application containing the information
and documents required by §1717.857(d),
RUS will send written notice to the
borrower of any deficiencies in its ap-
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plication as to completeness and ac-
ceptable form and substance. Addi-
tional written notices may be sent to
the borrower if RUS subsequently be-
comes aware of other deficiencies in
the borrower’s application.

(ii) Within 30 calendar days of receiv-
ing all of the required information and
documents, in form and substance sat-
isfactory to RUS, RUS will notify the
borrower in writing either approving
the request, disapproving the request,
or explaining why a decision cannot be
made at that time and giving the esti-
mated date when a decision is ex-
pected. If the proposed refinancing in-
volves complicated transactions such
as interest rate swaps or forward deliv-
ery contracts, additional time may be
required for RUS review and final ac-
tion.

(iii) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

(e) Rural development investments. (1)
Applications for a lien subordination
for rural development investments are
submitted by distribution borrowers to
the GFR and by power supply bor-
rowers to the RUS Power Supply Divi-
sion, or its successor, in Washington,
DC.

(2) The GFR will work with the bor-
rower to ensure that all components of
the application are assembled. Once
the application is satisfactory to the
GFR, it will be sent promptly to the
Washington Office for further review
and action. After the application is re-
ceived in the Washington Office, if ad-
ditional or amended information is
needed for RUS to complete its review,
RUS will so notify the borrower in
writing within 15 calendar days of re-
ceiving the application.

(3) Applications from power supply
borrowers containing the information
and documents required by §1717.858(c)
will be reviewed in the Washington of-
fice and the borrower given written no-
tice within 30 calendar days of receiv-
ing the application of any deficiencies
as to completeness and acceptable form
and substance. Additional written no-
tices may be sent to the borrower if
RUS subsequently becomes aware of
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other deficiencies in the borrower’s ap-
plication.

(4) Within 60 calendar days of receiv-
ing in the Washington office all of the
required information and documents,
in form and substance satisfactory to
RUS, RUS will give written notice to
the borrower either approving the re-
quest, disapproving the request, or ex-
plaining why a decision cannot be
made at that time and giving the esti-
mated date when a decision is ex-
pected.

(5) If a new mortgage or mortgage
amendment is required, these docu-
ments will be reviewed and executed
pursuant to the procedures and time-
frames of paragraph (b)(4) of this sec-
tion.

§1717.860 Lien accommodations and
subordinations under section 306E
of the RE Act.

(a) General. Under section 306E of the
RE Act, when requested by a private
lender providing financing for capital
investments by a borrower whose net
worth exceeds 110 percent of the out-
standing principal balance of all loans
made or guaranteed to the borrower by
RUS, the Administrator will, without
delay, offer to share the government’s
lien on the borrower’s system or subor-
dinate the government’s lien on the
property financed by the private lend-
er, provided that the security, includ-
ing the assurance of repayment, for
loans made or guaranteed by RUS will
remain reasonably adequate. To qual-
ify for a lien accommodation or subor-
dination under this section, the invest-
ment must be an original capital in-
vestment, i.e., not a refinancing or re-
funding. (See §1717.851 for the defini-
tion of capital investment.)

(b) Determination of met worth to RUS
debt ratio. (1) In the case of applications
for a lien accommodation, a borrower’s
net worth will be based on the bor-
rower’s most recent financial and sta-
tistical report, the data in which shall
not be more than 60 days old at the
time the application is received by
RUS, and the outstanding debt owed to
or guaranteed by RUS will be based on
latest RUS records available. The fi-
nancial and statistical reports (Form 7
for distribution borrowers and Form
12a for power supply borrowers) are

§1717.860

subject to RUS review and revision,
and they must comply with RUS’s sys-
tem of accounts and accounting prin-
ciples set forth in 7 CFR part 1767.
Since sinking fund depreciation is not
approved under part 1767, net worth for
borrowers using sinking fund deprecia-
tion will be calculated as if the bor-
rower had been using straight line de-
preciation.

(2) Net worth shall be calculated by
taking total margins and equities (Line
33 of Part C of RUS Form 7 for dis-
tribution borrowers, or Line 34 of Sec-
tion B of RUS Form 12a for power sup-
ply borrowers) and subtracting assets
properly recordable in account 182.2,
Unrecovered Plant and Regulatory
Study Costs, and account 182.3, Other
Regulatory Assets, as defined in 7 CFR
part 1767.

(c) Application requirements and proc-
ess. (1) If a borrower’s net worth to
RUS debt ratio exceeds 110 percent, as
determined by RUS, and the borrower
is in compliance with all requirements
of its mortgage, loan agreement with
RUS, and any other agreement with
RUS that have not been exempted in
writing by RUS, if requested RUS will
expeditiously approve a lien accommo-
dation or subordination for 100 percent
private financing of capital invest-
ments, provided that the security, in-
cluding the assurance of repayment,
for loans made or guaranteed by RUS
will remain reasonably adequate.
RUS’s approval will be conditioned
upon execution and delivery by the
borrower of a security instrument sat-
isfactory to RUS, if required, and such
additional information, documents,
and opinions of counsel as RUS may re-
quire.

(2) The application must include the
following:

(i) A resolution of the borrower’s
board of directors requesting the lien
accommodation and including the
amount and maturity of the proposed
loan, a general description of the facili-
ties or other purposes to be financed,
the name and address of the lender, and
an attached term sheet summarizing
the terms and conditions of the pro-
posed loan;
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(ii) A certification by an authorized
official of the borrower that the bor-
rower is in compliance with all require-
ments of its mortgage, loan agreement
with RUS, and any other agreement
with RUS that have not been exempted
in writing by RUS;

(iii) The borrower’s financial and sta-
tistical report, the data in which shall
not be more than 60 days old when the
complete application is received by
RUS;

(iv) Draft copy of any new mortgage
or mortgage amendment (supplement)
required by RUS or the lender, unless
RUS has notified the borrower that it
wishes to prepare these documents
itself;

(v) A copy of the loan agreement,
loan note, bond or other financing in-
strument, unless RUS has notified the
borrower that these documents need
not be submitted. These documents
will not be subject to RUS approval,
but may be reviewed to determine
whether they contain any provisions
that would result in the security, in-
cluding assurance of repayment, for
loans made or guaranteed by RUS no
longer being reasonably adequate;

(vi) The following certifications and
reports required by law:

(A) The certification by the project
architect for any buildings to be con-
structed, as required by 7 CFR
1717.850(1);

(B) A certification by an authorized
official of the borrower that flood haz-
ard insurance will be obtained for the
full value of any buildings, or other fa-
cilities susceptible to damage if flood-
ed, that will be located in a flood haz-
ard area;

(C) Form AD-1047, Certification Re-
garding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions, as required by 7
CFR part 3017;

(D) A report by the borrower stating
whether or not it is delinquent on any
Federal debt, and if delinquent, the
amount and age of the delinquency and
the reasons therefor; and a certifi-
cation, if not previously provided, that
the borrower has been informed of the
Government’s collection options; and

(E) The written acknowledgement
from a registered engineer or architect
regarding compliance with seismic pro-
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visions of applicable model codes for
any buildings to be constructed, as re-
quired by 7 CFR 1792.104. All other ele-
ments of an application listed in
§1717.855, §1717.856, and §1717.858(c) not
listed in this paragraph (c) are exempt-
ed.

(3) Applications from distribution
borrowers are submitted to the general
field representative (GFR), while appli-
cations from power supply borrowers
are submitted to the RUS Power Sup-
ply Division, or its successor, in Wash-
ington, DC. When an application is sat-
isfactory to the GFR, it will be sent
promptly to the Washington office. If
Washington office staff determine that
an application is incomplete, the bor-
rower will be promptly notified in writ-
ing about the deficiencies. When the
application is complete, and if the se-
curity, including assurance of repay-
ment, of loans made or guaranteed by
RUS will remain reasonably adequate
after granting the lien accommodation
or subordination, the borrower and the
lender will be promptly notified in
writing that the lien accommodation
or subornation has been approved, sub-
ject to the conditions cited in para-
graph (c¢)(1) of this section.

(d) Rural development and other non-
electric utility investments. Although
RUS recommends the use of separate
subsidiaries as set forth in §1717.858, if
requested by a borrower that meets the
110 percent equity test and all other
applicable requirements of this section,
RUS will provide a lien subordination
on the specific assets financed in the
case of loans made directly to the bor-
rower for rural development and other
non-electric utility purposes, provided
that the outstanding balance of all
such loans lien subordinated under this
paragraph (d), after taking into consid-
eration the effect of the new loan, does
not exceed 15 percent of the borrower’s
net worth and the security, including
assurance of repayment, of loans made
or guaranteed by RUS will remain rea-
sonably adequate after granting the
lien subordination. Investments lien
subordinated under this paragraph
shall be included among those invest-
ments subject to the 15 percent of total
utility plant limitation set forth in 7
CFR 1717.654(b)(1), and granting of the
lien subordination will not constitute
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approval of the investment under 7
CFR part 1717, subpart N.

(e) Requirements and controls not ex-
empted. All requirements and limita-
tions imposed with respect to lien ac-
commodations and subordinations by
this subpart R that are not specifically
exempted by this section are not ex-
empted and shall continue to apply ac-
cording to their terms.

[69 FR 3986, Jan. 28, 1994, as amended at 60
FR 3735, Jan. 19, 1995; 60 FR 67410, Dec. 29,
1995]

§§1717.861-1717.899 [Reserved]

Subpart S—Lien Accommodations
for Supplemental Financing
Required by 7 CFR 1710.110

SOURCE: 58 FR 53851, Oct. 19, 1993, unless
otherwise noted.

§1717.900 Qualification requirements.

Applications for a lien accommoda-
tion for supplemental financing re-
quired by 7 CFR 1710.110 must meet the
same requirements as an RUS insured
loan. The justification and documenta-
tion materials submitted as part of the
borrower’s application for an insured
loan also serve as the justification and
documentation of the request for a lien
accommodation for the required sup-
plemental loan. Unless early approval
under §1717.901 is requested by a bor-
rower, these applications will be proc-
essed during the same time as RUS’s
review of the borrower’s application for
the concurrent insured loan.

§1717.901 Early approval.

(a) Conditions. If requested by a bor-
rower in writing, RUS will review the
application for a lien accommodation
for required supplemental financing
early in the process, before funding is
available for the concurrent RUS in-
sured loan, and approve the lien accom-
modation if the following conditions
are met:

(1) The required supplemental loan
meets the requirements for an insured
loan, as set forth in 7 CFR part 1710,
subparts A through G, and other RUS
regulations pertaining to required sup-
plemental loans;
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(2) The borrower has demonstrated
the ability to obtain the funds that
would be needed to complete other por-
tions of the project, if the portion to be
constructed with private loan funds
could not be used productively without
completion of such other portions, in
the event concurrent RUS insured loan
funds are not forthcoming. Such evi-
dence may include financial records
demonstrating the availability of gen-
eral funds, and/or a written commit-
ment from the private lender to pro-
vide a loan for the remaining amount
of financing required, with such com-
mitment being conditioned upon the
availability of a lien accommodation
from RUS; and

(3) An authorized official of the bor-
rower has requested early approval of
the lien accommodation and explained
the reasons therefor, and has certified
that the funds are needed and will be
drawn down before funds from the con-
current insured loan are expected to be
available, assuming that the insured
loan is approved.

(b) Timeframe for RUS action. (1) RUS
will either approve or disapprove the
lien accommodation within 90 days of
receiving the borrower’s request for
early approval and the complete appli-
cation for the concurrent RUS loan and
required supplemental financing, in
form and substance satisfactory to
RUS, or notify the borrower in writing
of the estimated date when a decision
is expected. If an environmental assess-
ment or an Environmental Impact
Statement is required, additional time
beyond the 90 days may be required to
prepare these documents. RUS’s ap-
proval of the lien accommodation will
be conditioned upon execution and de-
livery by the borrower of a satisfactory
security instrument, if required, and
such additional information, docu-
ments, and opinions of counsel as RUS
may require.

(2) If a mortgage or mortgage amend-
ment is required, RUS will consult
with the other mortgagees as to who
will prepare the documents. Within 30
days of obtaining the documents satis-
factory to RUS, including required exe-
cution counterparts, RUS will execute
the documents and send them to the
borrower, along with instructions per-
taining to recording of the mortgage,
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an opinion of borrower’s counsel, and
other matters. RUS will promptly no-
tify the borrower upon receiving satis-
factory evidence that the borrower has
complied with said instructions.

(c) Approval of concurrent insured
loan. Early approval of a lien accom-
modation for a required supplemental
loan does not ensure that the concur-
rent RUS insured loan will be ap-
proved. The request for the concurrent
insured loan will be reviewed when
funds are available to make the loan.
The borrower may be requested to up-
date certain supporting information in
the loan application if substantial time
has elapsed since the lien accommoda-
tion or subordination was approved.

§1717.902 Other RUS requirements.

Supplemental loans required by 7
CFR 1710.110 are subject to the same
post-loan requirements as insured RUS
loans regarding accepted materials,
construction standards, contracting
and procurement procedures, standard
forms of contracts, RUS approval of
the advance of loan funds, and other
matters.

§1717.903 Liability.

It is the intent of this subpart that
any failure on the part of RUS to com-
ply with any provisions of this subpart,
including without limitation, those
provisions setting forth specified time-
frames for action by RUS on applica-
tions for lien accommodations or lien
subordinations, shall not give rise to li-
ability of any kind on the part of the
Government or any employees of the
Government including, without limita-
tion, liability for damages, fees, ex-
penses or costs incurred by or on behalf
of a borrower, private lender or any
other party.

§1717.904 Exemptions pursuant to sec-
tion 306E of the RE Act.

(a) General policy. If a borrower’s net
worth to RUS debt ratio exceeds 110
percent, as determined by RUS, and
the borrower is in compliance with all
requirements of its mortgage, loan
agreement with RUS, and any other
agreement with RUS that have not
been exempted in writing by RUS, RUS
will expeditiously approve a lien ac-
commodation for a concurrent supple-
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mental loan if requested in writing by
the borrower, provided that the secu-
rity, including assurance of repayment,
of loans made or guaranteed by RUS
will remain reasonably adequate.
RUS’s approval will be conditioned
upon execution and delivery by the
borrower of a security instrument sat-
isfactory to RUS, if required, and such

additional information, documents,
and opinions of counsel as RUS may re-
quire.

(b) Determination of met worth to RUS
debt ratio. A borrower’s ratio of net
worth to RUS debt will be determined
as set forth in §1717.860(b).

(c) Procedures. If a borrower meets
the requirements of this section, upon
receipt of a complete application RUS
will promptly notify the borrower and
lender in writing that the lien accom-
modation has been approved subject to
the conditions set forth in paragraph
(a) of this section.

[69 FR 3987, Jan. 28, 1994, as amended at 67
FR 70153, Nov. 21, 2002]

§§1717.905-1717.949 [Reserved]

Subpart T [Reserved]
§§1717.950-1717.999 [Reserved]

Subpart U [Reserved]
§§1717.1000-1717.1049 [Reserved]

Subpart V [Reserved]
§§1717.1050-1717.1099 [Reserved]

Subpart W [Reserved]
§§1717.1100-1717.1149 [Reserved]

Subpart X [Reserved]
§§1717.1150-1717.1199 [Reserved]

Subpart Y—Settlement of Debt

SOURCE: 62 FR 50491, Sept. 26, 1997, unless
otherwise noted.

§1717.1200 Purpose and scope.

(a) Section 331(b) of the Consolidated
Farm and Rural Development Act (Con
Act), as amended on April 4, 1996 by
Public Law 104-127, 110 Stat. 888 (7
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U.S.C. 1981), grants authority to the
Secretary of Agriculture to com-
promise, adjust, reduce, or charge-off
debts or claims arising from loans
made or guaranteed under the Rural
Electrification Act of 1936, as amended
(RE Act). Section 331(b) of the Con Act
also authorizes the Secretary of Agri-
culture to adjust, modify, subordinate,
or release the terms of security instru-
ments, leases, contracts, and agree-
ments entered into or administered by
the Rural Utilities Service (RUS). The
Secretary, in 7 CFR 2.47, has delegated
authority under section 331(b) of the
Con Act to the Administrator of the
RUS, with respect to loans made or
guaranteed by RUS.

(b) This subpart sets forth the policy
and standards of the Administrator of
RUS with respect to the settlement of
debts and claims arising from loans
made or guaranteed to rural electric
borrowers under the RE Act. Nothing
in this subpart limits the Administra-
tor’s authority under section 12 of the
RE Act.

§1717.1201 Definitions.

Terms used in this subpart that are
not defined in this section have the
meanings set forth in 7 CFR part 1710.
In addition, for the purposes of this
subpart:

Application for debt settlement means a
written application containing all of
the information required by
§1717.1204(b)(2), in form and substance
satisfactory to RUS.

Attorney General means the Attorney
General of the United States of Amer-
ica.

Claim means any claim of the govern-
ment arising from loans made or guar-
anteed under the RE Act to a rural
electric borrower.

Con Act means the Consolidated
Farm and Rural Development Act (7
U.S.C. 1921 et seq.).

Debt means outstanding debt of a
rural electric borrower (including, but
not necessarily limited to, principal,
accrued interest, penalties, and the
government’s costs of debt collection)
arising from loans made or guaranteed
under the RE Act.

Enforced collection procedures means
any procedures available to the Admin-
istrator for the collection of debt that
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are authorized by law, in equity, or
under the borrower’s loan documents
or other agreements with RUS.

Loan documents means the mortgage
(or other security instrument accept-
able to RUS), the loan contract, and
the promissory note entered into be-
tween the borrower and RUS.

RE Act means the Rural Electrifica-
tion Act of 1936, as amended (7 U.S.C.
901-950D).

Restructure means to settle a debt or
claim.

Settle means to reamortize, adjust,
compromise, reduce, or charge-off a
debt or claim.

§1717.1202

(a) It is the policy of the Adminis-
trator that, wherever possible, all debt
owed to the government, including but
not limited to principal and interest,
shall be collected in full in accordance
with the terms of the borrower’s loan
documents.

(b) Nothing in this subpart by itself
modifies, reduces, waives, or elimi-
nates any obligation of a borrower
under its loan documents. Any such
modifications regarding the debt owed
by a borrower may be granted under
the authority of the Administrator
only by means of the explicit written
approval of the Administrator in each
case.

(c) The Administrator’s authority to
settle debts and claims will apply to
cases where a borrower is unable to pay
its debts and claims in accordance with
their terms, as further defined in
§1717.1204(b)(1), and where settlement
will maximize, on a present value
basis, the recovery of debts and claims
owed to the government.

(d) In structuring settlements and de-
termining the capability of the bor-
rower to repay debt and the amount of
debt recovery that is possible, the Ad-
ministrator will consider, among other
factors, the RE Act, the National En-
ergy Policy Act of 1992 (Pub. L. 102-486,
106 Stat. 2776), the policies and regula-
tions of the Federal Energy Regulatory
Commission, state legislative and regu-
latory actions, and other market and
nonmarket forces as to their effects on
competition in the electric utility in-
dustry and on rural electric systems in

General policy.
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particular. Other factors the Adminis-
trator will consider are set forth in
more detail in §1717.1204.

§1717.1203 Relationship between RUS
and Department of Justice.

(a) The Attorney General will be no-
tified by the Administrator whenever
the Administrator intends to use his or
her authority under section 331(b)of the
Con Act to settle a debt or claim.

(b) If an outstanding claim has been
referred in writing to the Attorney
General, the Administrator will not
use his or her own authority to settle
the claim without the approval of the
Attorney General.

(c) If an application for additional
debt relief is received from a borrower
whose debt has been settled in the past
under the authority of the Attorney
General, the Administrator will
promptly notify the Attorney General
before proceeding to consider the appli-
cation.

§1717.1204 Policies and conditions ap-
plicable to settlements.

(a) General. Settlement of debts and
claims shall be subject to the policies,
requirements, and conditions set forth
in this section and in §1717.1202.

(b) Need for debt settlement. (1) The
Administrator will not settle any debt
or claim unless the Administrator has
determined that the borrower is unable
to meet its financial obligations under
its loan documents according to the
terms of those documents, or that the
borrower will not be able to meet said
obligations sometime within the period
of 24 months following the month the
borrower submits its application for
debt settlement to RUS, and, in either
case, such default is likely to continue
indefinitely. The determination of a
borrower’s ability to meet its financial
obligations will be based on analyses
and documentation by RUS of the bor-
rower’s historical, current, and pro-
jected costs, revenues, cash flows, as-
sets, opportunities to reduce costs and/
or increase revenues, and other factors
that may be relevant on a case by case
basis.

(2) In its application to RUS for debt
settlement, the borrower must provide,
in form and substance satisfactory to
RUS, an in-depth analysis supporting
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the borrower’s contention that it is un-
able or will not be able to meet its fi-
nancial obligations as described in
paragraph (b)(1) of this section. The
analysis must include:

(i) An explanation and analysis of the
causes of the borrower’s inability to
meet its financial obligations;

(ii) A thorough review and analysis of
the opportunities available or poten-
tially available to the borrower to re-
duce administrative overhead and
other costs, improve efficiency and ef-
fectiveness, and expand markets and
revenues, including but not limited to
opportunities for sharing services,
merging, and/or consolidating, raising
rates when appropriate, and renegoti-
ating supplier and service contracts. In
the case of a power supply borrower,
the study shall include such opportuni-
ties among the members of the bor-
rower, unless the Administrator waives
this requirement;

(iii) Documentation of the actions
taken, in progress, or planned by the
borrower (and its member systems, if
applicable) to take advantage of the
opportunities cited in paragraph
(b)(2)(ii) of this section; and

(iv) Other analyses and documenta-
tion prescribed by RUS on a case by
case basis.

(3) RUS may require that an inde-
pendent consultant provide an analysis
of the efficiency and effectiveness of
the borrower’s organization and oper-
ations, and those of its member sys-
tems in the case of a power supply bor-
rower. The following conditions will
apply:

(i) RUS will select the independent
consultant taking into account, among
other matters, the consultant’s experi-
ence and expertise in matters relating
to electric utility operations, finance,
and restructuring;

(ii) The contract with the consultant
shall be to provide services to RUS on
such terms and conditions as RUS
deems appropriate. The consultant’s
scope of work may include, but shall
not be limited to, an analysis of the
following:

(A) How to maximize the value of the
government’s collateral, such as
through mergers, consolidations, or
sales of all or part of the collateral;
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(B) The viability of the borrower’s
system, taking into account such mat-
ters as system size, service territory
and markets, asset base, physical con-
dition of the plant, operating effi-
ciency, competitive pressures, industry
trends, and opportunities to expand
markets and improve efficiency and ef-
fectiveness;

(C) The feasibility and the potential
benefits and risks to the borrower and
the government of corporate restruc-
turing, including aggregation and
disaggregation;

(D) In the case of a power supply bor-
rower, the retail rate mark-up by mem-
ber systems and the potential benefits
to be achieved by member restruc-
turing through mergers, consolida-
tions, shared services, and other alli-
ances;

(E) The quality of the borrower’s
management, management advisors,
consultants, and staff;

(F) Opportunities for reducing over-
head and other costs, for expanding
markets and revenues, and for improv-
ing the borrower’s existing and pro-
spective contractual arrangements for
the purchase and sale of power, pro-
curement of supplies and services, and
the operation of plant and facilities;

(G) Opportunities to achieve effi-
ciency gains and increased revenues
based on comparisons with benchmark
electric utilities; and

(H) The accuracy and completeness of
the borrower’s analysis provided under
paragraph (b)(2) of this section;

(iii) RUS and, as appropriate, other
creditors, will determine the extent to
which the borrower and third parties
(including the members of a power sup-
ply borrower) will be required to par-
ticipate in funding the costs of the
independent consultant;

(iv) The borrower will be required to
make available to the consultant all
corporate documents, files, and
records, and to provide the consultant
with access to key employees. The bor-
rower will also normally be required to
provide the consultant with office
space convenient to the borrower’s op-
erations and records; and

(v) All analyses, studies, opinions,
memoranda, and other documents and
information produced by the inde-
pendent consultant shall be provided to
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RUS on a confidential basis for consid-
eration in evaluating the borrower’s
application for debt settlement. Such
documents and information may be
made available to the borrower and
other appropriate parties if authorized
in writing by RUS.

(4) The borrower may be required to
employ a temporary or permanent
manager acceptable to the Adminis-
trator, to manage the borrower’s oper-
ations to ensure that all actions are
taken to avoid or minimize the need
for debt settlement. The employment
could be on a temporary basis to man-
age the system during the time the
debt settlement is being considered,
and possibly for some time after any
debt settlement, or it could be on a
permanent basis.

(6) The borrower must submit, at a
time determined by RUS, a resolution
of its board of directors requesting debt
settlement and stating that the bor-
rower is either currently unable to
meet its financial obligations to the
government or will not be able to meet
said obligations sometime within the
next 24 months, and that, in either
case, the default is likely to continue
indefinitely.

(c) Debt settlement measures. (1) If the
Administrator determines that debt
settlement is appropriate, the debt set-
tlement measures the Administrator
will consider under this subpart with
respect to direct, insured, or guaran-
teed loans include, but are not limited
to, the following:

(i) Reamortization of debt;

(ii) Extension of debt maturity, pro-
vided that the maturity of the bor-
rower’s outstanding debt after settle-
ment shall not extend more than 10
yvears beyond the latest maturity date
prior to settlement;

(iii) Reduction of the interest rate
charged on the borrower’s debt, pro-
vided that the interest rate on any por-
tion of the restructured debt shall not
be reduced to less than 5 percent, un-
less the Administrator determines that
reducing the rate below 5 percent
would maximize debt recovery by the
government;

(iv) Forgiveness of interest accrued,
penalties, and costs incurred by the
government to collect the debt; and
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(v) With the concurrence of the
Under Secretary for Rural Develop-
ment, forgiveness of loan principal.

(2) In the event that RUS has, under
section 306 of the RE Act, guaranteed
loans made by the Federal Financing
Bank or other third parties, the Ad-
ministrator may restructure the bor-
rower’s obligations by: acquiring and
restructuring the guaranteed loan; re-
structuring the loan guarantee obliga-
tion; restructuring the borrower’s re-
imbursement obligations; or by such
means as the Administrator deems ap-
propriate, subject to such consents and
approvals, if any, that may be required
by the third party lender.

(d) Borrower’s obligations to other
creditors. The Administrator will not
grant relief on debt owed to the gov-
ernment unless similar relief, on a pro
rata basis, is granted with respect to
other secured obligations of the bor-
rower, or the other secured creditors
provide other benefits or value to the
debt restructuring. Unsecured creditors
will also be expected to contribute to
the restructuring. If it is not possible
to obtain the expected contributions
from other creditors, the Adminis-
trator may proceed to settle a bor-
rower’s debt if that will maximize re-
covery by the government and will not
result in material benefits accruing to
other creditors at the expense of the
government.

(e) Competitive bids for system assets. If
requested by RUS, the borrower or the
independent consultant provided for in
paragraph (b)(3) of this section shall so-
licit competitive bids from potential
buyers of the borrower’s system or
parts thereof. The bidding process must
be conducted in consultation with RUS
and use standards and procedures ac-
ceptable to RUS. The Administrator
may use the competitive bids received
as a basis for requiring the sale of all
or part of the borrower’s system as a
condition of settlement of the bor-
rower’s debt. The Administrator may
also consider the bids in evaluating al-
ternative settlement measures.

(f) Valuation of system. (1) The Admin-
istrator will consider the value of the
borrower’s system, including, in the
case of a power supply borrower, the
wholesale power contracts between the
borrower and its member systems. The
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valuation of the wholesale power con-
tracts shall take into account, among
other matters, the rights of the govern-
ment and/or third parties, to assume
the rights and obligations of the bor-
rower under such contracts, to charge
reasonable rates for service provided
under the contracts, and to otherwise
enforce the contracts in accordance
with their terms. In no case will the
Administrator settle a debt or claim
for less than the value (after consid-
ering the government’s collection
costs) of the borrower’s system and
other collateral securing the debt or
claim.

(2) RUS may use such methods, anal-
yses, and assessments as the Adminis-
trator deems appropriate to determine
the value of the borrower’s system.

(g) Rates. The Administrator will
consider the rates charged for electric
service by the borrower and, in the
case of a power supply borrower, by its
members, taking into account, among
other factors, the practices of the Fed-
eral Energy Regulatory Commission
(FERC), as adapted to the cooperative
structure of borrowers, and, where ap-
plicable, FERC treatment of any in-
vestments by co-owners in projects
jointly owned by the borrower.

(h) Collection action. The Adminis-
trator will consider whether a settle-
ment is favorable to the government in
comparison with the amount that can
be recovered by enforced collection
procedures.

(i) Regulatory approvals. Before the
Administrator will approve a settle-
ment, the borrower must provide satis-
factory evidence that it has obtained
all approvals required of regulatory
bodies that the Administrator deter-
mines are needed to implement rates
or other provisions of the settlement,
or that are needed in any other way for
the borrower to fulfill its obligations
under the settlement.

(j) Conditions regarding management
and operations. As a condition of debt
settlement, the borrower, and in the
case of a power supply borrower, its
members, will be required to imple-
ment those changes in structure, man-
agement, operations, and performance
deemed necessary by the Adminis-
trator. Those changes may include, but
are not limited to, the following:
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(1) The borrower may be required to
undertake a corporate restructuring
and/or sell a portion of its plant, facili-
ties, or other assets

(2) The borrower may be required to
replace senior management and/or hire
outside experts acceptable to the Ad-
ministrator. Such changes may include
a commitment by the borrower’s board
of directors to restructure and/or ob-
tain new membership to improve board
oversight and leadership;

(3) The borrower may be required to
agree to:

(i) Controls by RUS on the general
funds of the borrower, as well as on any
investments, loans or guarantees by
the borrower, notwithstanding any
limitations on RUS’ control rights in
the borrower’s loan documents or RUS
regulations; and

(i1) Requirements deemed necessary
by RUS to perfect and protect its lien
on cash deposits, securities, equipment,
vehicles, and other items of real or
non-real property; and

(4) In the case of a power supply bor-
rower, the borrower may be required to
obtain credit support from its member
systems, as well as pledges and action
plans by the members to change their
operations, management, and organiza-
tional structure (e.g., shared services,
mergers, or consolidations) in order to
reduce operating costs, improve effi-
ciency, and/or expand markets and rev-
enues.

(k) Conveyance of assets. As a condi-
tion of a settlement, a borrower may
be required to convey some or all its
assets to the government.

(1) Additional conditions. The borrower
will be required to warrant and agree
that no bonuses or similar extraor-
dinary compensation has been or will
be provided, for reasons related to the
settlement of government debt, to any
officer or employee of the borrower or
to other persons or entities identified
by RUS. The Administrator may im-
pose such other terms and conditions
of debt settlement as the Adminis-
trator determines to be in the govern-
ment’s interests.

(m) Certification of accuracy. Before
the Administrator will approve a debt
settlement, the manager or other ap-
propriate official of the borrower must
certify that all information provided to

§1717.1208

the government by the borrower or by
any agent of the borrower, in connec-
tion with the debt settlement, is true,
correct, and complete in all material
respects.

§1717.1205 Waiver of existing condi-
tions on borrowers.

Pursuant to section 331(b) of the Con
Act, the Administrator, at his or her
sole discretion, may waive or otherwise
reduce conditions and requirements
imposed on a borrower by its loan doc-
uments if the Administrator deter-
mines that such action will contribute
to enhancement of the government’s
recovery of debt. Such waivers or re-
ductions in conditions and require-
ments under this section shall not in-
clude the exercise of any of the debt
settlement measures set forth in
§1717.1204(c), which are subject to all of
the requirements of said §1717.1204.

§1717.1206 Loans subsequent to settle-
ment.

In considering any future loan re-
quests from a borrower whose debt has
been settled in whole or in part (includ-
ing the surviving entity of merged or
consolidated borrowers, where at least
one of said borrowers had its debts set-
tled), it will be presumed that credit
support for the full amount of the re-
quested loan will be required. Such
support may be in a number of forms,
provided that they are acceptable to
the Administrator on a case by case
basis. They may include, but need not
be limited to, equity infusions and
guarantees of debt repayment, either
from the applicant’s members (in the
case of a power supply borrower), or
from a third party.

§1717.1207 RUS obligations
loan guarantees.

under

Nothing in this subpart affects the
obligations of RUS under loan guar-
antee commitments it has made to the
Federal Financing Bank or other lend-
ers.

§1717.1208 Government’s rights under
loan documents.

Nothing in this subpart limits, modi-
fies, or otherwise affects the rights of
the government under loan documents
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executed with borrowers, or under law
or equity.

PART 1718—LOAN SECURITY DOC-
UMENTS FOR ELECTRIC BOR-
ROWERS

Subpart A—General

Sec.
1718.1-1718.49 [Reserved]

Subpart B—Mortgage for Distribution
Borrowers

1718.50
1718.51
1718.52

Definitions.

Policy.

Existing mortgages.

1718.53 Rights of other mortgagees.

1718.54 Availability of model mortgage.

APPENDIX A TO SUBPART B—MODEL FORM OF
MORTGAGE FOR ELECTRIC DISTRIBUTION
BORROWERS

Subpart C—Loan Contracts With
Distribution Borrowers

1718.100
1718.101
1718.102

General.

Applicability.

Definitions.

1718.103 Loan contract provisions.

1718.104 Availability of model loan contract.

APPENDIX A TO SUBPART C—MODEL FORM OF
LoAN CONTRACT FOR ELECTRIC DISTRIBU-
TION BORROWERS

AUTHORITY: 7 U.S.C. 901 et seq., 1921 et seq.,
6941 et seq.

Subpart A—General
§§1718.1-1718.49 [Reserved]

Subpart B—Mortgage for
Distribution Borrowers

SOURCE: 60 FR 36888, July 18, 1995, unless
otherwise noted.

§1718.50 Definitions.

Unless otherwise indicated, terms
used in this subpart are defined as set
forth in 7 CFR 1710.2.

§1718.51 Policy.

(a) Adequate loan security must be
provided for loans made or guaranteed
by RUS. The loans are required to be
secured by a first mortgage lien on
most of the borrower’s assets substan-
tially in the form set forth in appendix
A of this subpart. At the discretion of
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RUS, this model form of mortgage may
be adapted to satisfy different legal re-
quirements among the states and indi-
vidual differences in lending cir-
cumstances, provided that such adapta-
tions are consistent with the policies
set forth in this subpart.

(b) Some borrowers, such as certain
public power districts, may not be able
to provide security in the form of a
first mortgage lien on their assets. In
these cases RUS will consider accept-
ing other forms of security, such as
resolutions and pledges of revenues.

(¢c) RUS may require supplemental
and amending mortgages to protect its
security, or in connection with addi-
tional loans.

(d) RUS may also require such other
security instruments (such as loan con-
tracts, security agreements, financing
statements, guarantees, and pledges) as
it deems appropriate.

(e) All distribution borrowers that re-
ceive a loan or loan guarantee from
RUS on or after August 17, 1995 will be
required to enter into a mortgage with
RUS that meets the requirements of
this subpart. The concurrence of any
other lenders secured under the bor-
rower’s existing mortgage may be re-
quired before the borrower can enter
into a new mortgage.

§1718.52

Nothing contained in this subpart
amends, invalidates, terminates or re-
scinds any existing mortgage entered
into between the borrower and RUS
and any other mortgagees.

Existing mortgages.

§1718.53 Rights of other mortgagees.

Nothing contained in this subpart is
intended to alter or affect any other
mortgagee’s rights under an existing
mortgage.

§1718.54 Availability of model mort-
gage.

Single copies of the model mortgage
(RUS Informational Publication 1718 B)
are available from the Administrative
Services Division, Rural Utilities Serv-
ice, United States Department of Agri-
culture, Washington, DC 20250-1500.
This document may be reproduced.

172



Rural Utilities Service, USDA

APPENDIX A TO SUBPART B OF PART
1718—MODEL FORM OF MORTGAGE
FOR ELECTRIC DISTRIBUTION BOR-
ROWERS

RESTATED MORTGAGE AND SECURITY
AGREEMENT Made By And Between

Mortgagor
and UNITED STATES OF AMERICA and

MORTGAGEE
Dated as of

THIS INSTRUMENT GRANTS A SECURITY
INTEREST BY A TRANSMITTING UTILITY

THIS INSTRUMENT CONTAINS FUTURE
ADVANCE PROVISIONS

THIS INSTRUMENT CONTAINS AFTER-
ACQUIRED PROPERTY PROVISIONS

TABLE OF CONTENTS

GRANTING CLAUSES

FIRST

SECOND

THIRD

FOURTH

EXCEPTED PROPERTY

HABENDUM

ARTICLE I—-DEFINITIONS & OTHER
PROVISIONS OF GENERAL APPLICATION

SECTION 1.01 Definitions

SECTION 1.02 General Rules of Construc-
tion

SECTION 1.03 Special Rules of Construction
if RUS is a Mortgagee

SECTION 1.04 Governing Law

SECTION 1.05 Notices

ARTICLE II—ADDITIONAL NOTES

SECTION 2.01 Additional Notes

SECTION 2.02 Refunding or
Notes

SECTION 2.03 Other Additional Notes

SECTION 2.04 Additional Lenders Entitled
to the Benefits of This Mortgage

SECTION 2.06 Form of Supplemental Mort-
gage

ARTICLE III—PARTICULAR COVENANTS
OF THE MORTGAGOR

SECTION 3.01 Payment of Debt Service on
Notes

SECTION 3.02 Warranty of Title

SECTION 3.03 After-Acquired
Further Assurances: Recording

SECTION 3.04 Environmental Requirements
and Indemnity

SECTION 3.056 Payment of Taxes

Refinancing

Property;
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SECTION 3.06 Authority to Execute and De-
liver Notes, Loan Agreements and Mort-
gage; All Action Taken; Enforceable Ob-
ligations

SECTION 3.07 Restrictions on Further En-
cumbrances on Property

SECTION 3.08 Restrictions on Additional
Permitted Debt

SECTION 3.09 Preservation of Corporate
Existence and Franchises

SECTION 3.10 Limitations on Consolida-
tions and Mergers

SECTION 3.11 Limitations on Transfers of
Property

SECTION 3.12 Maintenance of Mortgaged
Property

SECTION 3.13 Insurance; Restoration of
Damaged Mortgaged Property

SECTION 3.14 Mortgagee Right to Expend
Money to Protect Mortgaged Property

SECTION 3.15 Time Extensions for Pay-
ment of Notes

SECTION 3.16 Application of Proceeds from
Condemnation

SECTION 3.17 Compliance with Loan Agree-
ments; Notice of Amendments to and De-
faults under Loan Agreements

SECTION 3.18 Rights of Way,
essary in Business

SECTION 3.19 Limitations
Free Electric Services

SECTION 3.20 Keeping Books; Inspection by
Mortgagee

etc., Nec-

on Providing

ARTICLE IV—EVENTS OF DEFAULT AND
REMEDIES

SECTION 4.01 Events of Default

SECTION 4.02 Acceleration of Maturity; Re-
scission and Annulment

SECTION 4.03 Remedies of Mortgagees

SECTION 4.04 Application of Proceeds from
Remedial Actions

SECTION 4.06 Remedies Cumulative; No

Election
SECTION 4.06 Waiver of Appraisement
Rights, Marshaling of Assets Not Re-

quired
SECTION 4.07 Notice of Default

ARTICLE V—POSSESSION UNTIL
DEFAULT—DEFEASANCE CLAUSE

SECTION 5.01 Possession Until Default
SECTION 5.02 Defeasance
SECTION 5.03 Special Defeasance

ARTICLE VI—MISCELLANEOUS

SECTION 6.01 Property Deemed Real Prop-
erty

SECTION 6.02 Mortgage to Bind and Benefit
Successors and Assigns

SECTION 6.03 Headings

SECTION 6.04 Severability Clause

SECTION 6.05 Mortgage Deemed Security
Agreement

SECTION 6.06 Indemnification by Mort-
gagor of Mortgagees
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Schedule A

Schedule B

Schedule C

Exhibit A—Manager’s Certificate

Exhibit B—Form of Supplemental Mortgage

Supplemental Mortgage Schedule A—Max-
imum Debt Limit and Other Information

Supplemental Mortgage Schedule B—Prop-
erty Schedule

Supplemental Mortgage
cepted Property

RESTATED MORTGAGE AND SECURITY

AGREEMENT, dated as of

19 ., hereinafter sometimes called this

‘““Mortgage’’) is made by and between

Schedule C—Ex-

(hereinafter called the ‘‘Mortgagor’’), a cor-
poration existing under the laws of the State
of , and the TUNITED
STATES OF AMERICA acting by and
through the Administrator of the Rural Util-
ities Service (hereinafter called the ‘‘Gov-

ernment’’), { Supplemental
Lender}, (hereinafter called
¢ ) a existing
under the laws of , and is in-

tended to confer rights and benefits on both
the Government and as
well as any and all other lenders pursuant to
Article II of this Mortgage that enter into a
supplemental mortgage in accordance with
Section [2.04] of Article II hereof (the Gov-
ernment and any such other lenders being
herein sometimes collectively referred to as
the ‘“Mortgagees’’).

RECITALS
WHEREAS, the Mortgagor, the Govern-
ment and are parties to that
certain Mortgage and Secu-
rity Agreement dated as of s
19 |, as supplemented, amended or restated
(the “Original Mortgage’” identified in

Schedule ‘A’ of this Mortgage) originally
entered into between the Mortgagor, the
Government acting by and through the Ad-
ministrator of the Rural Electrification Ad-
ministration, the predecessor of RUS, and

WHEREAS, the Mortgagor deems it nec-
essary to borrow money for its corporate
purposes and to issue its promissory notes
and other debt obligations therefor from
time to time in one or more series, and to
mortgage and pledge its property hereinafter
described or mentioned to secure the pay-
ment of the same;

WHEREAS, the Mortgagor desires to enter
into this Mortgage pursuant to which all se-
cured debt of the Mortgagor hereunder shall
be secured on parity;

WHEREAS, this Mortgage restates and
consolidates the Original Mortgage while
preserving the priority of the Lien under the
Original Mortgage securing the payment of
Mortgagor’s outstanding obligations secured
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under the Original Mortgage, which indebt-
edness is described more particularly by list-
ing the Original Notes in Schedule ‘“A’’ here-
to; and

WHEREAS, all acts necessary to make this
Mortgage a valid and binding legal instru-
ment for the security of such notes and obli-
gations, subject to the terms of this Mort-
gage, have been in all respects duly author-
ized;

NOW, THEREFORE, THIS MORTGAGE
WITNESSETH: That to secure the payment
of the principal of (and premium, if any) and
interest on the Original Notes and all Notes
issued hereunder according to their tenor
and effect, and the performance of all provi-
sions therein and herein contained, and in
consideration of the covenants herein con-
tained and the purchase or guarantee of
Notes by the guarantors or holders thereof,
the Mortgagor has mortgaged, pledged and
granted a continuing security interest in,
and by these presents does hereby grant, bar-
gain, sell, alienate, remise, release, convey,
assign, transfer, hypothecate, pledge, set
over and confirm, pledge, and grant a con-
tinuing security interest and lien in for the
purposes hereinafter expressed [other lan-
guage may be required under various state
laws], unto the Mortgagees all property,
rights, privileges and franchises of the Mort-
gagor of every kind and description, real,
personal or mixed, tangible and intangible,
of the kind or nature specifically mentioned
herein OR ANY OTHER KIND OR NATURE,
except any Excepted Property, now owned or
hereafter acquired by the Mortgagor (by pur-
chase, consolidation, merger, donation, con-
struction, erection or in any other way)
wherever located, including (without limita-
tion) all and singular the following:

GRANTING CLAUSE FIRST

A. all of those fee and leasehold interests
in real property set forth in Schedule ‘“B”’
hereto, subject in each case to those matters
set forth in such Schedule;

B. all of the Mortgagor’s interest in fix-
tures, easements, permits, licenses and
rights-of-way comprising real property, and
all other interests in real property, com-
prising any portion of the Utility System (as
herein defined) located in the Counties listed
in Schedule ‘B’ hereto;

C. all right, title and interest of the Mort-
gagor in and to those contracts of the Mort-
gagor (i) relating to the ownership, operation
or maintenance of any generation, trans-
mission or distribution facility owned,
whether solely or jointly, by the Mortgagor,
(ii) for the purchase of electric power and en-
ergy by the Mortgagor and having an origi-
nal term in excess of 3 years, (iii) for the sale
of electric power and energy by the Mort-
gagor and having an original term in excess
of 3 years, and (iv) for the transmission of
electric power and energy by or on behalf of
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the Mortgagor and having an original term
in excess of 3 years, including in respect of
any of the foregoing, any amendments, sup-
plements and replacements thereto;

D. all the property, rights, privileges, al-
lowances and franchises particularly de-
scribed in the annexed Schedule ‘B’ are
hereby made a part of, and deemed to be de-
scribed in, this Granting Clause as fully as if
set forth in this Granting Clause at length;
and

ALSO ALL OTHER PROPERTY, real es-
tate, lands, easements, servitudes, licenses,
permits, allowances, consents, franchises,
privileges, rights of way and other rights in
or relating to real estate or the occupancy of
the same; all power sites, storage rights,
water rights, water locations, water appro-
priations, ditches, flumes, reservoirs, res-
ervoir sites, canals, raceways, waterways,
dams, dam sites, aqueducts, and all other
rights or means for appropriating, con-
veying, storing and supplying water; all
rights of way and roads; all plants for the
generation of electric and other forms of en-
ergy (whether now known or hereafter devel-
oped) by steam, water, sunlight, chemical
processes and/or (without limitation) all
other sources of power (whether now known
or hereafter developed); all power houses, gas
plants, street lighting systems, standards
and other equipment incidental thereto; all
telephone, radio, television and other com-
munications, image and data transmission
systems, air conditioning systems and equip-
ment incidental thereto, water wheels, wa-
terworks, water systems, steam and hot
water plants, substations, lines, service and
supply systems, bridges, culverts, tracks, ice
or refrigeration plants and equipment, of-
fices, buildings and other structures and the
equipment thereto all machinery, engines,
boilers, dynamos, turbines, electric, gas and
other machines, prime movers, regulators,
meters, transformers, generators (including,
but not limited to, engine-driven generators
and turbogenerator units), motors, elec-
trical, gas and mechanical appliances, con-
duits, cables, water, steam, gas or other
pipes, gas mains and pipes, service pipes, fit-
tings, valves and connections, pole and
transmission lines, towers, overhead conduc-
tors and devices, underground conduits, un-
derground conductors and devices, wires, ca-
bles, tools, implements, apparatus, storage
battery equipment, and all other fixtures
and personalty; all municipal and other fran-
chises, consents, certificates or permits; all
emissions allowances; all lines for the trans-
mission and distribution of electric current
and other forms of energy, gas, steam, water
or communications, images and data for any
purpose including towers, poles, wires, ca-
bles, pipes, conduits, ducts and all apparatus
for use in connection therewith, and (except
as hereinbefore or hereinafter expressly ex-
cepted) all the right, title and interest of the
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Mortgagor in and to all other property of
any kind or nature appertaining to and/or
used and/or occupied and/or employed in con-
nection with any property hereinbefore de-
scribed, but in all circumstances excluding
Excepted Property;

GRANTING CLAUSE SECOND

All other property, real, personal or mixed,
of whatever kind and description and
wheresoever situated, including without lim-
itation goods, accounts, money held in a
trust account pursuant hereto or to a Loan
Agreement, and general intangibles now
owned or which may be hereafter acquired by
the Mortgagor, but excluding Excepted Prop-
erty, now owned or which may be hereafter
acquired by the Mortgagor, it being the in-
tention hereof that all property, rights,
privileges, allowances and franchisees now
owned by the Mortgagor or acquired by the
Mortgagor after the date hereof (other than
Excepted Property) shall be as fully em-
braced within and subjected to the lien here-
of as if such property were specifically de-
scribed herein.

GRANTING CLAUSE THIRD

Also any Excepted Property that may,
from time to time hereafter, by delivery or
by writing of any kind, be subjected to the
lien hereof by the Mortgagor or by anyone in
its behalf; and any Mortgagee is hereby au-
thorized to receive the same at any time as
additional security hereunder for the benefit
of all the Mortgagees. Such subjection to the
lien hereof of any Excepted Property as addi-
tional security may be made subject to any
reservations, limitations or conditions which
shall be set forth in a written instrument ex-
ecuted by the Mortgagor or the person so
acting in its behalf or by such Mortgagee re-
specting the use and disposition of such
property or the proceeds thereof.

GRANTING CLAUSE FOURTH

Together with (subject to the rights of the
Mortgagor set forth on Section [5.01]) all and
singular the tenements, hereditaments and
appurtenances belonging or in anywise ap-
pertaining to the aforesaid property or any
part thereof, with the reversion and rever-
sions, remainder and remainders and all the
tolls, earnings, rents, issues, profits, reve-
nues and other income, products and pro-
ceeds of the property subjected or required
to be subjected to the lien of this Mortgage,
and all other property of any nature apper-
taining to any of the plants, systems, busi-
ness or operations of the Mortgagor, whether
or not affixed to the realty, used in the oper-
ation of any of the premises or plants or the
System, or otherwise, which are now owned
or acquired by the Mortgagor, and all the es-
tate, right, title and interest of every nature
whatsoever, at law as well as in equity, of
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the Mortgagor in and to the same and every
part thereof (other than Excepted Property
with respect to any of the foregoing).

EXCEPTED PROPERTY

There is, however, expressly excepted and
excluded from the lien and operation of this
Mortgage the following described property of
the Mortgagor, now owned or hereafter ac-
quired (herein sometimes referred to as ‘“‘Ex-
cepted Property”):

A. all shares of stock, securities or other
interests of the Mortgagor in the National
Rural Utilities Cooperative Finance Corpora-
tion, the National Bank for Cooperatives and
the St. Paul Bank for Cooperatives other
than any stock, securities or other interests
that are specifically described in Subclause
D of Granting Clause First as being sub-
jected to the lien hereof;

B. all rolling stock (except mobile sub-
stations), automobiles, buses, trucks, truck
cranes, tractors, trailers and similar vehicles
and movable equipment, and all tools, acces-
sories and supplies used in connection with
any of the foregoing;

C. all vessels, boats, ships, barges and
other marine equipment, all airplanes, air-
plane engines and other flight equipment,
and all tools, accessories and supplies used in
connection with any of the foregoing;

D. all office furniture, equipment and sup-
plies that is not data processing, accounting
or other computer equipment or software;

E. all leasehold interests for office pur-
poses;

F. all leasehold interests of the Mortgagor
under leases for an original term (including
any period for which the Mortgagor shall
have a right of renewal) of less than five (5)
years;

G. all timber and crops (both growing and
harvested) and all coal, ore, gas, oil and
other minerals (both in place or severed);

H. the last day of the term of each lease-
hold estate (oral or written) and any agree-
ment therefor, now or hereafter enjoyed by
the Mortgagor and whether falling within a
general or specific description of property
herein: PROVIDED, HOWEVER, that the
Mortgagor covenants and agrees that it will
hold each such last day in trust for the use
and benefit of all of the Mortgagees and
Noteholders and that it will dispose of each
such last day from time to time in accord-
ance with such written order as the Mort-
gagee in its discretion may give;

I. all permits, licenses, franchises, con-
tracts, agreements, contract rights and
other rights not specifically subjected or re-
quired to be subjected to the lien hereof by
the express provisions of this Mortgage,
whether now owned or hereafter acquired by
the Mortgagor, which by their terms or by
reason of applicable law would become void
or voidable if mortgaged or pledged here-
under by the Mortgagor, or which cannot be
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granted, conveyed, mortgaged, transferred or
assigned by this Mortgage without the con-
sent of other parties whose consent has been
withheld, or without subjecting any Mort-
gagee to a liability not otherwise con-
templated by the provisions of this Mort-
gage, or which otherwise may not be, hereby
lawfully and effectively granted, conveyed,
mortgaged, transferred and assigned by the
Mortgagor; and

J. the property identified in Schedule ‘“‘C”’
hereto.

PROVIDED, HOWEVER, that (i) if, upon
the occurrence of an Event of Default, any
Mortgagee, or any receiver appointed pursu-
ant to statutory provision or order of court,
shall have entered into possession of all or
substantially all of the Mortgaged Property,
all the Excepted Property described or re-
ferred to in the foregoing Subdivisions A
through H, inclusive, then owned or there-
after acquired by the Mortgagor shall imme-
diately, and, in the case of any Excepted
Property described or referred to in Subdivi-
sions I through J, inclusive, upon demand of
any Mortgagee or such receiver, become sub-
ject to the lien hereof to the extent per-
mitted by law, and any Mortgagee or such
receiver may, to the extent permitted by
law, at the same time likewise take posses-
sion thereof, and (ii) whenever all Events of
Default shall have been cured and the posses-
sion of all or substantially all of the Mort-
gaged Property shall have been restored to
the Mortgagor, such Excepted Property shall
again be excepted and excluded from the lien
hereof to the extent and otherwise as herein-
above set forth.

However, pursuant to Granting Clause
Third, the Mortgagor may subject to the lien
of this Mortgage any Excepted Property,
whereupon the same shall cease to be Ex-
cepted Property.

HABENDUM

TO HAVE AND TO HOLD all said property,
rights, privileges and franchises of every
kind and description, real, personal or
mixed, hereby and hereafter (by supple-
mental mortgage or otherwise) granted, bar-
gained, sold, aliened, remised, released, con-
veyed, assigned, transferred, mortgaged, en-
cumbered, hypothecated, pledged, setover,
confirmed, or subjected to a continuing secu-
rity interest and lien as aforesaid, together
with all the appurtenances thereto apper-
taining (said properties, rights, privileges
and franchises, including any cash and secu-
rities hereafter deposited with any Mort-
gagee ((other than any such cash, if any,
which is specifically stated herein not to be
deemed part of the Mortgaged Property)),
being herein collectively called the ‘‘Mort-
gaged Property’) unto the Mortgagees and
the respective assigns of the Mortgagees for-
ever, to secure equally and ratably the pay-
ment of the principal of (and premium, if
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any) and interest on the Notes, according to
their terms, without preference, priority or
distinction as to interest or principal (except
as otherwise specifically provided herein) or
as to lien or otherwise of any Note over any
other Note by reason of the priority in time
of the execution, delivery or maturity there-
of or of the assignment or negotiation there-
of, or otherwise, and to secure the due per-
formance of all of the covenants, agreements
and provisions herein and in the Loan Agree-
ments contained, and for the uses and pur-
poses and upon the terms, conditions, pro-
visos and agreements hereinafter expressed
and declared.

SUBJECT, HOWEVER, to Permitted En-
cumbrances (as defined in Section 1.01).

ARTICLE I

DEFINITIONS & OTHER PROVISIONS OF
GENERAL APPLICATION

Section 1.01. Definitions. In addition to the
terms defined elsewhere in this Mortgage,
the terms defined in this Article I shall have
the meanings specified herein and under the
UCC, unless the context clearly requires oth-
erwise. The terms defined herein include the
plural as well as the singular and the sin-
gular as well as the plural.

Accounting Requirements shall mean the re-
quirements of any system of accounts pre-
scribed by RUS so long as the Government is
the holder, insurer or guarantor of any
Notes, or, in the absence thereof, the re-
quirements of generally accepted accounting
principles applicable to businesses similar to
that of the Mortgagor.

Additional Notes shall mean any Notes
issued by the Mortgagor to the Government
or any other lender pursuant to Article II of
this Mortgage including any refunding, re-
newal, or substitute Notes which may from
time to time be executed and delivered by
the Mortgagor pursuant to the terms of Arti-
cle II.

Board shall mean either the Board of Di-
rectors or the Board of Trustees, as the case
may be, of the Mortgagor.

Business Day shall mean any day that the
Government is open for business.

Debt Service Coverage Ratio (‘‘DSC’’) shall
mean the ratio determined as follows: for
each calendar year add (i) Patronage Capital
or Margins of the Mortgagor, (ii) Interest Ex-
pense on Total Long Term Debt of the Mort-
gagor (as computed in accordance with the
principles set forth in the definition of TIER)
and (iii) Depreciation and Amortization Ex-
pense of the Mortgagor, and divide the total
so obtained by an amount equal to the sum
of all payments of principal and interest re-
quired to be made on account of Total Long-
Term Debt during such calendar year in-
creasing said sum by any addition to interest
expense on account of Restricted Rentals as
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computed with respect to the Times Interest
Earned Ratio herein.

Depreciation and Amortization Exrpense shall
mean an amount constituting the deprecia-
tion and amortization of the Mortgagor as
computed pursuant to Accounting Require-
ments.

Electric System shall mean, and shall be
broadly construed to encompass and include,
all of the Mortgagor’s interests in all elec-
tric production, transmission, distribution,
conservation, load management, general
plant and other related facilities, equipment
or property and in any mine, well, pipeline,
plant, structure or other facility for the de-
velopment, production, manufacture, stor-
age, fabrication or processing of fossil, nu-
clear or other fuel of any kind or in any fa-
cility or rights with respect to the supply of
water, in each case for use, in whole or in
major part, in any of the Mortgagor’s gener-
ating plants, now existing or hereafter ac-
quired by lease, contract, purchase or other-
wise or constructed by the Mortgagor, in-
cluding any interest or participation of the
Mortgagor in any such facilities or any
rights to the output or capacity thereof, to-
gether with all additions, betterments, ex-
tensions and improvements to such Electric
System or any part thereof hereafter made
and together with all lands, easements and
rights-of-way of the Mortgagor and all other
works, property or structures of the Mort-
gagor and contract rights and other tangible
and intangible assets of the Mortgagor used
or useful in connection with or related to
such Electric System, including without lim-
itation a contract right or other contractual
arrangement referred to in Granting Clause
First, Subclause [(C)] but excluding any ex-
cepted property.

Environmental Law and Environmental Laws
shall mean all federal, state, and local laws,
regulations, and requirements related to pro-
tection of human health or the environment,
including but not limited to the Comprehen-
sive Environmental Response, Compensation
and Liability Act of 1980 (42 U.S.C. 9601 et
seq.), the Resource Conservation and Recov-
ery Act (42 U.S.C. 6901 et seq.), the Clean
Water Act (33 U.S.C. 1251 et seq.) and the
Clean Air Act (42 U.S.C. 7401 et seq.), and any
amendments and implementing regulations
of such acts.

Equity shall mean the total margins and
equities and margins computed pursuant to
Accounting Requirements, but excluding any
Regulatory Created Assets.

Event of Default shall have the meaning
specified in Section [4.01] hereof.

Ezxcepted Property shall have the meaning
stated in the Granting Clauses.

Government shall mean the United States
of America acting by and through the Ad-
ministrator of RUS and shall include its suc-
cessors and assigns.
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Government Notes shall mean the Original
Notes, and any Additional Notes, issued by
the Mortgagor to the Government, or guar-
anteed or insured as to payment by the Gov-
ernment.

Independent shall mean when used with re-
spect to any specified person or entity means
such a person or entity who (1) is in fact
independent, (2) does not have any direct fi-
nancial interest or any material indirect fi-
nancial interest in the Mortgagor or in any
affiliate of the Mortgagor and (3) is not con-
nected with the Mortgagor as an officer, em-
ployee, promoter, underwriter, trustee, part-
ner, director or person performing similar
functions.

Interest Expense shall mean an amount con-
stituting the interest expense of the Mort-
gagor as computed pursuant to Accounting
Requirements.

Lien shall mean any statutory or common
law consensual or non-consensual mortgage,
pledge, security interest, encumbrance, lien,
right of set off, claim or charge of any kind,
including, without limitation, any condi-
tional sale or other title retention trans-
action, any lease transaction in the nature
thereof and any secured transaction under
the UCC.

Loan Agreement shall mean any agreement
executed by and between the Mortgagor and
the Government or any other lender in con-
nection with the execution and delivery of
any Notes secured hereby.

Long-Term Debt shall mean any amount in-
cluded in Total Long-Term Debt pursuant to
Accounting Requirements.

Long-Term Lease shall mean a lease having
an unexpired term (taking into account
terms of renewal at the option of the lessor,
whether or not such lease has previously
been renewed) of more than 12 months.

Margins shall mean the sum of amounts re-
corded as operating margins and non-oper-
ating margins as computed in accordance
with Accounting Requirements.

Maximum Debt Limit, if any, shall mean the
amount more particularly described in
Schedule ““A” hereof.

Mortgage shall mean this Restated Mort-
gage and Security Agreement, including any
amendments or supplements thereto from
time to time.

Mortgaged Property shall have the meaning
specified as stated in the Habendum to the
Granting Clauses.

MORTGAGEE or MORTGAGEES shall mean
the Government, {the supple-
mental lender}, their successors
and assigns as well as any and all other lend-
ers pursuant to Article II of this Mortgage
that enter into a supplemental mortgage in
accordance with Section [2.04] of Article II
hereof, their successors and assigns.

Net Utility Plant shall mean the amount
constituting the total utility plant of the
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Mortgagor less depreciation computed in ac-
cordance with Accounting Requirements.

Note or Notes shall mean one or more of the
Government Notes, and any other Notes
which may, from time to time, be secured
under this Mortgage.

Noteholder or Noteholders shall mean one or
more of the holders of Notes secured by this
Mortgage; PROVIDED, however, that in the
case of any Notes that have been guaranteed
or insured as to payment by RUS, as to such
Notes Noteholder or Noteholders shall mean
RUS, exclusively, regardless of whether such
notes are in the possession of RUS.

Original Mortgage means the instrument(s)
identified as such in Schedule ‘“A’’ hereof.

Original Notes shall mean the Notes listed
on Schedule ‘“A” hereto as such, such Notes
being instruments evidencing outstanding
indebtedness of the Mortgagor (i) to the Gov-
ernment (including indebtedness which has
been issued by the Mortgagor to a third
party and guaranteed or insured as to pay-
ment by the Government) and (ii) to each
other Mortgagee on the date of this Mort-
gage.

Outstanding Notes shall mean as of the date
of determination, (i) all Notes theretofore
issued, executed and delivered to any Mort-
gagee and (ii) any Notes guaranteed or in-
sured as to payment by the Government, ex-
cept (a) Notes referred to in clause (i) or (ii)
for which the principal and interest have
been fully paid and which have been canceled
by the Noteholder, and (b) Notes the pay-
ment for which has been provided for pursu-
ant to Section [5.03].

Permitted Debt shall have the meaning spec-
ified in Section [3.08].

Permitted Encumbrances shall mean:

(1) as to the property specifically described
in Granting Clause First, the restrictions,
exceptions, reservations, conditions, limita-
tions, interests and other matters which are
set forth or referred to in such descriptions
and each of which fits one or more of the
clauses of this definition, PROVIDED, such
matters do not in the aggregate materially
detract from the value of the Mortgaged
Property taken as a whole and do not mate-
rially impair the use of such property for the
purposes for which it is held by the Mort-
gagor;

(2) liens for taxes, assessments and other
governmental charges which are not delin-
quent;

(3) liens for taxes, assessments and other
governmental charges already delinquent
which are currently being contested in good
faith by appropriate proceedings; PROVIDED
the Mortgagor shall have set aside on its
books adequate reserves with respect there-
to;

(4) mechanics’, workmen’s, repairmen’s,
materialmen’s, warehousemen’s and carriers’
liens and other similar liens arising in the
ordinary course of business for charges
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which are not delinquent, or which are being
contested in good faith and have not pro-
ceeded to judgment; PROVIDED the Mort-
gagor shall have set aside on its books ade-
quate reserves with respect thereto;

(5) liens in respect of judgments or awards
with respect to which the Mortgagor shall in
good faith currently be prosecuting an ap-
peal or proceedings for review and with re-
spect to which the Mortgagor shall have se-
cured a stay of execution pending such ap-
peal or proceedings for review; PROVIDED
the Mortgagor shall have set aside on its
books adequate reserves with respect there-
to;

(6) easements and similar rights granted by
the Mortgagor over or in respect of any
Mortgaged Property, PROVIDED that in the
opinion of the Board or a duly authorized of-
ficer of the Mortgagor such grant will not
impair the usefulness of such property in the
conduct of the Mortgagor’s business and will
not be prejudicial to the interests of the
Mortgagees, and similar rights granted by
any predecessor in title of the Mortgagor;

(7) easements, leases, reservations or other
rights of others in any property of the Mort-
gagor for streets, roads, bridges, pipes, pipe
lines, railroads, electric transmission and
distribution lines, telegraph and telephone
lines, the removal of oil, gas, coal or other
minerals and other similar purposes, flood
rights, river control and development rights,
sewage and drainage rights, restrictions
against pollution and zoning laws and minor
defects and irregularities in the record evi-
dence of title, PROVIDED that such ease-
ments, leases, reservations, rights, restric-
tions, laws, defects and irregularities do not
materially affect the marketability of title
to such property and do not in the aggregate
materially impair the use of the Mortgaged
Property taken as a whole for the purposes
for which it is held by the Mortgagor;

(8) liens upon lands over which easements
or rights of way are acquired by the Mort-
gagor for any of the purposes specified in
Clause [(7)] of this definition, securing in-
debtedness neither created, assumed nor
guaranteed by the Mortgagor nor on account
of which it customarily pays interest, which
liens do not materially impair the use of
such easements or rights of way for the pur-
poses for which they are held by the Mort-
gagor;

(9) leases existing at the date of this in-
strument affecting property owned by the
Mortgagor at said date which have been pre-
viously disclosed to the Mortgagees in writ-
ing and leases for a term of not more than
two years (including any extensions or re-
newals) affecting property acquired by the
Mortgagor after said date;

(10) terminable or short term leases or per-
mits for occupancy, which leases or permits
expressly grant to the Mortgagor the right
to terminate them at any time on not more
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than six months’ notice and which occu-
pancy does not interfere with the operation
of the business of the Mortgagor;

(11) any lien or privilege vested in any les-
sor, licensor or permittor for rent to become
due or for other obligations or acts to be per-
formed, the payment of which rent or per-
formance of which other obligations or acts
is required under leases, subleases, licenses
or permits, so long as the payment of such
rent or the performance of such other obliga-
tions or acts is not delinquent;

(12) liens or privileges of any employees of
the Mortgagor for salary or wages earned but
not yet payable;

(13) the burdens of any law or govern-
mental regulation or permit requiring the
Mortgagor to maintain certain facilities or
perform certain acts as a condition of its oc-
cupancy of or interference with any public
lands or any river or stream or navigable wa-
ters;

(14) any irregularities in or deficiencies of
title to any rights-of-way for pipe lines, tele-
phone lines, telegraph lines, power lines or
appurtenances thereto, or other improve-
ments thereon, and to any real estate used or
to be used primarily for right-of-way pur-
poses, PROVIDED that in the opinion of
counsel for the Mortgagor, the Mortgagor
shall have obtained from the apparent owner
of the lands or estates therein covered by
any such right-of-way a sufficient right, by
the terms of the instrument granting such
right-of-way, to the use thereof for the con-
struction, operation or maintenance of the
lines, appurtenances or improvements for
which the same are used or are to be used, or
PROVIDED that in the opinion of counsel for
the Mortgagor, the Mortgagor has power
under eminent domain, or similar statutes,
to remove such irregularities or deficiencies;

(15) rights reserved to, or vested in, any
municipality or governmental or other pub-
lic authority to control or regulate any prop-
erty of the Mortgagor, or to use such prop-
erty in any manner, which rights do not ma-
terially impair the use of such property, for
the purposes for which it is held by the Mort-
gagor;

(16) any obligations or duties, affecting the
property of the Mortgagor, to any munici-
pality or governmental or other public au-
thority with respect to any franchise, grant,
license or permit;

(17) any right which any municipal or gov-
ernmental authority may have by virtue of
any franchise, license, contract or statute to
purchase, or designate a purchaser of or
order the sale of, any property of the Mort-
gagor upon payment of cash or reasonable
compensation therefor or to terminate any
franchise, license or other rights or to regu-
late the property and business of the Mort-
gagor; PROVIDED, HOWEVER, that nothing
in this clause 17 is intended to waive any
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claim or rights that the Government may
otherwise have under Federal laws;

(18) as to properties of other operating
electric companies acquired after the date of
this Mortgage by the Mortgagor as per-
mitted by Section [3.10] hereof, reservations
and other matters as to which such prop-
erties may be subject as more fully set forth
in such Section;

(19) any lien required by law or govern-
mental regulations as a condition to the
transaction of any business or the exercise of
any privilege or license, or to enable the
Mortgagor to maintain self-insurance or to
participate in any fund established to cover
any insurance risks or in connection with
workmen’s compensation, unemployment in-
surance, old age pensions or other social se-
curity, or to share in the privileges or bene-
fits required for companies participating in
such arrangements; PROVIDED, HOWEVER,
that nothing in this clause 19 is intended to
waive any claim or rights that the Govern-
ment may otherwise have under Federal
laws;

(20) liens arising out of any defeased mort-
gage or indenture of the Mortgagor;

(21) the undivided interest of other owners,
and liens on such undivided interests, in
property owned jointly with the Mortgagor
as well as the rights of such owners to such
property pursuant to the ownership con-
tracts;

(22) any lien or privilege vested in any les-
sor, licensor or permittor for rent to become
due or for other obligations or acts to be per-
formed, the payment of which rent or the
performance of which other obligations or
acts is required under leases, subleases, li-
censes or permits, so long as the payment of
such rent or the performance of such other
obligations or acts is not delinquent;

(23) purchase money mortgages permitted
by Section [3.08]; and

(24) the Original Mortgage.

Property Additions shall mean Utility Sys-
tem property as to which the Mortgagor
shall provide Title Evidence and which shall
be (or, if retired, shall have been) subject to
the lien of this Mortgage, which shall be
properly chargeable to the Mortgagor’s util-
ity plant accounts under Accounting Re-
quirements (including property constructed
or acquired to replace retired property cred-
ited to such accounts) and which shall be:

(1) acquired (including acquisition by
merger, consolidation, conveyance or trans-
fer) or constructed by the Mortgagor after
the date hereof, including property in the
process of construction, insofar as not re-
flected on the books of the Mortgagor with
respect to periods on or prior to the date
hereof, and

(2) used or useful in the utility business of
the Mortgagor conducted with the properties
described in the Granting Clauses of this
Mortgage, even though separate from and
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not physically connected with such prop-
erties.

“Property Additions’ shall also include:

(3) easements and rights-of-way that are
useful for the conduct of the utility business
of the Mortgagor, and

(4) property located or constructed on, over
or under public highways, rivers or other
public property if the Mortgagor has the law-
ful right under permits, licenses or fran-
chises granted by a governmental body hav-
ing jurisdiction in the premises or by the law
of the State in which such property is lo-
cated to maintain and operate such property
for an unlimited, indeterminate or indefinite
period or for the period, if any, specified in
such permit, license or franchise or law and
to remove such property at the expiration of
the period covered by such permit, license or
franchise or law, or if the terms of such per-
mit, license, franchise or law require any
public authority having the right to take
over such property to pay fair consideration
therefor.

“Property Additions’’ shall NOT include:

(a) good will, going concern value, con-
tracts, agreements, franchises, licenses or
permits, whether acquired as such, separate
and distinct from the property operated in
connection therewith, or acquired as an inci-
dent thereto, or

(b) any shares of stock or indebtedness or
certificates or evidences of interest therein
or other securities, or

(c) any plant or system or other property
in which the Mortgagor shall acquire only a
leasehold interest, or any betterments, ex-
tensions, improvements or additions (other
than movable physical personal property
which the Mortgagor has the right to re-
move), of, upon or to any plant or system or
other property in which the Mortgagor shall
own only a leasehold interest unless (i) the
term of the leasehold interest in the prop-
erty to which such betterment, extension,
improvement or addition relates shall extend
for at least 75% of the useful life of such bet-
terment, extension, improvement or addition
and (ii) the lessor shall have agreed to give
the Mortgagee reasonable notice and oppor-
tunity to cure any default by the Mortgagor
under such lease and not to disturb any
Mortgagee’s possession of such leasehold es-
tate in the event any Mortgagee succeeds to
the Mortgagor’s interest in such lease upon
any Mortgagee’s exercise of any remedies
under this Mortgage so long as there is no
default in the performance of the tenant’s
covenants contained therein, or

(d) any property of the Mortgagor subject
to the Permitted Encumbrance described in
clause [(23)] of the definition thereof.

Prudent Utility Practice shall mean any of
the practices, methods and acts which, in the
exercise of reasonable judgment, in light of
the facts, including, but not limited to, the
practices, methods and acts engaged in or
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approved by a significant portion of the elec-
tric utility industry prior thereto, known at
the time the decision was made, would have
been expected to accomplish the desired re-
sult consistent with cost-effectiveness, reli-
ability, safety and expedition. It is recog-
nized that Prudent Utility Practice is not in-
tended to be limited to optimum practice,
method or act to the exclusion of all others,
but rather is a spectrum of possible prac-
tices, methods or acts which could have been
expected to accomplish the desired result at
the lowest reasonable cost consistent with
cost-effectiveness, reliability, safety and ex-
pedition.

REA shall mean the Rural Electrification
Administration of the United States Depart-
ment of Agriculture, the predecessor of RUS.

Regulatory Created Assets shall mean the
sum of any amounts properly recordable as
unrecovered plant and regulatory study
costs or as other regulatory assets, pursuant
to Accounting Requirements.

Restricted Rentals shall mean all rentals re-
quired to be paid under finance leases and
charged to income, exclusive of any amounts
paid under any such lease (whether or not
designated therein as rental or additional
rental) for maintenance or repairs, insur-
ance, taxes, assessments, water rates or
similar charges. For the purpose of this defi-
nition the term ‘‘finance lease’ shall mean
any lease having a rental term (including the
term for which such lease may be renewed or
extended at the option of the lessee) in ex-
cess of 3 years and covering property having
an initial cost in excess of $250,000 other than
aircraft, ships, barges, automobiles, trucks,
trailers, rolling stock and vehicles; office,
garage and warehouse space; office equip-
ment and computers.

RUS shall mean the Rural Utilities Serv-
ice, an agency of the United States Depart-
ment of Agriculture, or if at any time after
the execution of this Mortgage RUS is not
existing and performing the duties of admin-
istering a program of rural electrification as
currently assigned to it, then the entity per-
forming such duties at such time.

Security Interest shall mean any assign-
ment, transfer, mortgage, hypothecation or
pledge.

Subordinated Indebtedness shall mean se-
cured indebtedness of the Mortgagor, pay-
ment of which shall be subordinated to the
prior payment of the Notes in accordance
with the provisions of Section [3.08] hereof
by subordination agreement in form and sub-
stance satisfactory to each Mortgagee which
approval will not be unreasonably withheld.

Supplemental Mortgage shall mean an in-
strument of the type described in Section
[2.04].

Times Interest Earned Ratio (‘“‘TIER’’) shall
mean the ratio determined as follows: for
each calendar year: add (i) patronage capital
or margins of the Mortgagor and (ii) Interest
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Expense on Total Long-Term Debt of the
Mortgagor and divide the total so obtained
by Interest Expense on Total Long-Term
Debt of the Mortgagor, provided, however,
that in computing Interest Expense on Total
Long-Term Debt, there shall be added, to the
extent not otherwise included, an amount
equal to 33-1/3% of the excess of Restricted
Rentals paid by the Mortgagor over 2% of
the Mortgagor’s Equity.

Title Evidence shall mean with respect to
any real property:

(1) an opinion of counsel to the effect that
the Mortgagor has title, whether fairly de-
ducible of record or based upon prescriptive
rights (or, as to personal property, based on
such evidence as counsel shall determine to
be sufficient), as in the opinion of counsel is
satisfactory for the use thereof in connection
with the operations of the Mortgagor, and
counsel in giving such opinion may disregard
any irregularity or deficiency in the record
evidence of title which, in the opinion of
such counsel, can be cured by proceedings
within the power of the Mortgagor or does
not substantially impair the usefulness of
such property for the purpose of the Mort-
gagor and may base such opinion upon coun-
sel’s own investigation or upon affidavits,
certificates, abstracts of title, statements or
investigations made by persons in whom
such counsel has confidence or upon exam-
ination of a certificate or guaranty of title
or policy of title insurance in which counsel
has confidence; or

(2) a mortgagee’s policy of title insurance
in the amount of the cost to the Mortgagor
of the land included in Property Additions,
as such cost is determined by the Mortgagor
in accordance with the Accounting Require-
ments, issued in favor of the Mortgagees by
an entity authorized to insure title in the
states where the subject property is located,
showing the Mortgagor as the owner of the
subject property and insuring the lien of this
Mortgage; and with respect to any personal
property a certificate of the general manage
or other duly authorized officer that the
Mortgagor lawfully owns and is possessed of
such property.

Total Assets shall mean an amount consti-
tuting total assets of the Mortgagor as com-
puted pursuant to Accounting Requirements,
but excluding any Regulatory Created As-
sets.

Total Long-Term Debt shall mean the total
outstanding long-term debt of the Mortgagor
as computed pursuant to Accounting Re-
quirements.

Total Utility Plant shall mean the total of
all property properly recorded in the utility
plant accounts of the Mortgagor, pursuant to
Accounting Requirements.

Uniform Commercial Code or UCC shall mean
the UCC of the state referred to in Section
[1.04], and if Mortgaged Property is located
in a state other than that state, then as to
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such Mortgaged Property UCC refers to the
UCC in effect in the state where such prop-
erty is located.

Utility System shall mean the Electric Sys-
tem and all of the Mortgagor’s interest in
community infrastructure located substan-
tially within its electric service territory,
namely water and waste systems, solid waste
disposal facilities, telecommunications and
other electronic communications systems,
and natural gas distribution systems.

SECTION 1.02. General Rules of Construc-
tion:

a. Accounting terms not referred to above
are used in this Mortgage in their ordinary
sense and any computations relating to such
terms shall be computed in accordance with
the Accounting Requirements.

b. Any reference to ‘‘directors” or ‘‘board
of directors” shall be deemed to mean
‘“‘trustees’ or ‘‘board of trustees,” as the
case may be.

SECTION 1.03. Special Rules of Construction
if RUS is a Mortgagee: During any period that
RUS is a Mortgagee, the following additional
provisions shall apply:

a. In the case of any Notes that have been
guaranteed or insured as to payment by
RUS, as to such Notes RUS shall be consid-
ered to be the Noteholder, exclusively, re-
gardless of whether such Notes are in the
possession of RUS.

b. In the case of any prior approval rights
conferred upon RUS by Federal statutes, in-
cluding (without limitation) Section 7 of the
Rural Electrification Act of 1936, as amend-
ed, with respect to the sale or disposition of
property, rights, or franchises of the Mort-
gagor, all such statutory rights are reserved
except to the extent that they are expressly
modified or waived in this Mortgage.

SECTION 1.04. Governing Law: This Mort-
gage shall be construed in and governed by
Federal law to the extent applicable, and
otherwise by the laws of the State of

SECTION 1.05 Notices: All demands, no-
tices, reports, approvals, designations, or di-
rections required or permitted to be given
hereunder shall be in writing and shall be
deemed to be properly given if sent by reg-
istered or certified mail, postage prepaid, or
delivered by hand, or sent by facsimile trans-
mission, receipt confirmed, addressed to the
proper party or parties at the following ad-
dress:

As to the Mortgagor:

As to the Mortgagee:

Rural Utilities Service,

United States Department of Agriculture,
Washington, DC 20250-1500
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and as to any other person, firm, corporation
or governmental body or agency having an
interest herein by reason of being a Mort-
gagee, at the last address designated by such
person, firm, corporation, governmental
body or agency to the Mortgagor and the
other Mortgagees. Any such party may from
time to time designate to each other a new
address to which demands, notices, reports,
approvals, designations or directions may be
addressed, and from and after any such des-
ignation the address designated shall be
deemed to be the address of such party in
lieu of the address given above.

ARTICLE II

ADDITIONAL NOTES

SECTION 2.01. Additional Notes: (a) Without
the prior consent of any Mortgagee or any
Noteholder, the Mortgagor may issue Addi-
tional Notes to the Government or to an-
other lender or lenders for the purpose of ac-
quiring, procuring or constructing new or re-
placement Eligible Property Additions which
Notes will thereupon be secured equally and
ratably with the Notes if each of the fol-
lowing requirements are satisfied:

(1) As evidenced by a certificate of an Inde-
pendent certified public accountant sent to
each Mortgagee on or before the first ad-
vance of proceeds from such Additional
Notes:

(i) The Mortgagor shall have achieved for
each of the two calendar years immediately
preceding the issuance of such Additional
Notes, a TIER of not less than 1.25 and a DSC
of not less than 1.25;

(ii) After taking into account the effect of
such Additional Notes on the Total Long
Term Debt of the Mortgagor, the ratio of the
Mortgagor’s Net Utility Plant to its Total
Long Term Debt shall be greater than or
equal to 1.0 on a pro forma basis;

(iii) After taking into account the effect of
such Additional Notes on the Total Assets of
such Mortgagor, the Mortgagor shall have
Equity greater than or equal to 27 percent of
Total Assets on a pro forma basis; and

(iv) The sum of the aggregate principal
amount of such Additional Notes (if any)
that are not related to the Electric System
if added to the aggregate outstanding prin-
cipal amount of all the existing Notes (if
any) that are not related to the Electric Sys-
tem will not exceed 30% of the Mortgagor’s
Equity on a pro forma basis.

(2) No Event of Default has occurred and is
continuing hereunder, or any event which
with the giving of notice or lapse of time or
both would become an Event of Default has
occurred and is continuing.

(3) The Eligible Property Additions being
constructed, acquired, procured or replaced
are part of the Mortgagor’s Utility System.
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(4) The Borrower’s general manager or
other duly authorized officer shall send to
each of the Mortgagees a certificate in sub-
stantially the form attached hereto as [Ex-
hibit A] on or before the date of the first ad-
vance of proceeds from such Additional
Notes.

(b) For purposes of this section:

(1) ‘“Eligible Property Additions’” shall
mean Property Additions acquired or whose
construction was completed not more than 5
years prior to the issuance of the Additional
Notes and Property Additions acquired or
whose construction is started and/or com-
pleted not more than 4 years after issuance
of the Additional Notes, but shall exclude
any Property Additions financed by any
other debt secured under the Mortgage at
the time additional Notes are issued;

(2) Notes are considered to be ‘‘issued” on,
and the date of ‘‘issuance’ shall be, the date
on which they are executed by the Mort-
gagor; and

(3) For purposes of calculating the pro
forma ratios in subparagraphs (a)(1)(ii) and
(iii), the values for Total Long Term Debt
and Total Assets before debt issuance and
the values for Equity and Net Utility Plant
shall be the most recently available end-of-
month figures preceding the issuance of the
Additional Notes, but in no case for a month
ending more than 180 days preceding such
issuance.

SECTION 2.02. Refunding or Refinancing
Notes: The Mortgagor shall also have the
right without the consent of any Mortgagee
or any Noteholder to issue Additional Notes
for the purpose of refunding or refinancing
any Notes so long as the total amount of
outstanding indebtedness evidenced by such
Additional Note or Notes is not greater than
105% of the then outstanding principal bal-
ance of the Note or Notes being refunded or
refinanced. PROVIDED, HOWEVER, that the
Mortgagor may not exercise its rights under
this Section if an Event of Default has oc-
curred and is continuing, or any event which
with the giving of notice or lapse of time or
both would become an Event of Default has
occurred and is continuing. On or before the
first advance of proceeds from Notes issued
under this section, the Mortgagor shall no-
tify each Mortgagee of the refunding or refi-
nancing. Additional Notes issued pursuant to
this Section [2.02] will thereupon be secured
equally and ratably with the Notes.

SECTION 2.03. Other Additional Notes.With
the prior written consent of each Mortgagee,
the Mortgagor may issue Additional Notes to
the Government or any lender or lenders,
which Notes will thereupon be secured equal-
ly and ratably with Notes without regard to
whether any of the requirements of Sections
[2.01] or [2.02] are satisfied.

SECTION 2.04. Additional Lenders Entitled to
the Benefits of This Mortgage: Without the
prior consent of any Mortgagee or any
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Noteholder, each new lender designated as a
payee in any Additional Notes issued by the
Mortgagor pursuant to Section [2.01] or [2.02]
of this Mortgage shall become a Mortgagee
hereunder upon the execution and delivery
by the Mortgagor and such lender of a sup-
plemental mortgage hereto designating such
lender as a Mortgagee hereunder. Such new
lender shall be entitled to the benefits of this
Mortgage without further act or deed. Each
Mortgagee and each person or entity that be-
comes a lender pursuant to Section [2.01] or
[2.02] of this Mortgage shall, upon the re-
quest of the Mortgagor to do so, execute and
deliver a supplement to this Mortgage in
substantially the form set forth in Section
[2.05] to evidence the addition of such new
lender as an additional Mortgagee entitled
to the benefits of this Mortgage. The failure
of any existing Mortgagee to enter into such
supplemental mortgage shall not deprive the
new lender of its rights under this Mortgage;
provided that such additional indebtedness
otherwise conforms in all respects with the
requirements for issuing Additional Notes
under this Mortgage.

SECTION 2.05. Form of Supplemental Mort-
gage: (a) The form of supplemental mortgage
referred to in Section [2.04] is attached to
this Mortgage as Exhibit B and hereby incor-
porated by reference as if set forth in full at
this point.

(b) In the event that the Mortgagor subse-
quently issues Additional Notes pursuant to
Sections [2.01] or [2.02] to any existing Mort-
gagee and that Mortgagee desires further as-
surance that such Additional Notes will be
secured by the lien of the Mortgage, an in-
strument substantially in the form of the
supplemental mortgage attached as Exhibit
B may be used.

(c) In the event that the Mortgagor issues
Additional Notes pursuant to Section [2.03]
to either an existing Mortgagee or a new
lender, in either case with the prior written
consent of each Mortgagee, then an instru-
ment substantially in the form of the supple-
mental mortgage attached as Exhibit B may
also be used.

ARTICLE III—PARTICULAR COVENANTS
OF THE MORTGAGOR

SECTION 3.01. Payment of Debt Service on
Notes: The Mortgagor will duly and punc-
tually pay the principal, premium, if any,
and interest on the Notes in accordance with
the terms of the Notes, the Loan Contracts,
this Mortgage and any Supplemental Mort-
gage authorizing such Notes.

SECTION 3.02. Warranty of Title: (a) At the
time of the execution and delivery of this in-
strument, the Mortgagor has good and mar-
ketable title in fee simple to the real prop-
erty specifically described in Granting
Clause First as owned in fee and good and
marketable title to the interests in real
property specifically described in Granting
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Clause [First], subject to no mortgage, lien,
charge or encumbrance except as stated
therein, and has full power and lawful au-
thority to grant, bargain, sell, alien, remise,
release, convey, assign, transfer, encumber,
mortgage, pledge, set over and confirm said
real property and interests in real property
in the manner and form aforesaid.

(b) At the time of the execution and deliv-
ery of this instrument, the Mortgagor law-
fully owns and is possessed of the personal
property specifically described in Granting
Clauses [First and Second], subject to no
mortgage, lien, charge or encumbrance ex-
cept as stated therein, and has full power
and lawful authority to mortgage, assign,
transfer, deliver, pledge and grant a con-
tinuing security interest in said property
and, including any proceeds thereof, in the
manner and form aforesaid.

(c) The Mortgagor hereby does and will for-
ever warrant and defend the title to the
property specifically described in Granting
Clause First against the claims and demands
of all persons whomsoever, except Permitted
Encumbrances.

SECTION 3.03. After-Acquired Property; Fur-
ther Assurances; Recording: (a) All property of
every kind, other than Excepted Property,
acquired by the Mortgagor after the date
hereof, shall, immediately upon the acquisi-
tion thereof by the Mortgagor, and without
any further mortgage, conveyance or assign-
ment, become subject to the lien of this
Mortgage; SUBJECT, HOWEVER, to Per-
mitted Encumbrances and the exceptions, if
any, to which all of the Mortgagees consent.
Nevertheless, the Mortgagor will do, execute,
acknowledge and deliver all and every such
further acts, conveyances, mortgages, fi-
nancing statements and assurances as any
Mortgagee shall require for accomplishing
the purposes of this Mortgage.

(b) The Mortgagor will cause this Mortgage
and all Supplemental Mortgages and other
instruments of further assurance, including
all financing statements covering security
interests in personal property, to be prompt-
ly recorded, registered and filed, and will
execute and file such financing statements
and cause to be issued and filed such con-
tinuation statements, all in such manner
and in such places as may be required by law
fully to preserve and protect the rights of all
of the Mortgagees and Noteholders here-
under to all property comprising the Mort-
gaged Property. The Mortgagor will furnish
to each Mortgagee:

(1) promptly after the execution and deliv-
ery of this instrument and of each Supple-
mental Mortgage or other instrument of fur-
ther assurance, an Opinion of Counsel stat-
ing that, in the opinion of such Counsel, this
instrument and all such Supplemental Mort-
gages and other instruments of further as-
surance have been properly recorded, reg-
istered and filed to the extent necessary to

7 CFR Ch. XVII (1-1-10 Edition)

make effective the lien intended to be cre-
ated by this Mortgage, and reciting the de-
tails of such action or referring to prior
Opinions of Counsel in which such details are
given, and stating that all financing state-
ments and continuation statements have
been executed and filed that are necessary
fully to preserve and protect the rights of all
of the Mortgagees and Noteholders here-
under, or stating that, in the opinion of such
Counsel, no such action is necessary to make
the lien effective; and

(2) within 30 days after in each
year beginning with the year  , an Opin-
ion of Counsel, dated as of such date, either
stating that, in the opinion of such Counsel,
such action has been taken with respect to
the recording, registering, filing, re-record-
ing, re-registering and re-filing of this in-
strument and of all Supplemental Mort-
gages, financing statements, continuation
statements or other instruments of further
assurances as is necessary to maintain the
lien of this Mortgage (including the lien on
any property acquired by the Mortgagor
after the execution and delivery of this in-
strument and owned by the Mortgagor at the
end of preceding calendar year) and reciting
the details of such action or referring to
prior Opinions of Counsel in which such de-
tails are given, and stating that all financing
statements and continuation statements
have been executed and filed that are nec-
essary to fully preserve and protect the
rights of all of the Mortgagees and
Noteholders hereunder, or stating that, in
the opinion of such Counsel, no such action
is necessary to maintain such lien.

SECTION 3.04. Environmental Requirements
and Indemnity: (a) The Mortgagor shall, with
respect to all facilities which may be part of
the Mortgaged Property, comply with all En-
vironmental Laws.

(b) The Mortgagor shall defend, indemnify,
and hold harmless each Mortgagee, its suc-
cessors and assigns, from and against any
and all liabilities, losses, damages, costs, ex-
penses (including but not limited to reason-
able attorneys’ fees and expenses), causes of
actions, administrative proceedings, suits,
claims, demands, or judgments of any nature
arising out of or in connection with any mat-
ter related to the Mortgage Property and
any Environmental Law, including but not
limited to:

(1) the past, present, or future presence of
any hazardous substance, contaminant, pol-
lutant, or hazardous waste on or related to
the Mortgaged Property;

(2) any failure at any time by the under-
signed to comply with the terms of any order
related to the Mortgaged Property and
issued by any federal, state, or municipal de-
partment or agency (other than RUS) exer-
cising its authority to enforce any Environ-
mental Law; and
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(3) any lien or claim imposed under any
Environmental Law related to clause (1).

(c) Within 10 (ten) business days after re-
ceiving knowledge of any liability, losses,
damages, costs, expenses (including but not
limited to reasonable attorneys’ fees and ex-
penses), cause of action, administrative pro-
ceeding, suit, claim, demand, judgment, lien,
reportable event including but not limited to
the release of a hazardous substance, or po-
tential or actual violation or non-compli-
ance arising out of or in connection with the
Mortgaged Property and any Environmental
Law, the Mortgagor shall provide each Mort-
gagee with written notice of such matter.
With respect to any matter upon which it
has provided such notice, the Mortgagor
shall immediately take any and all appro-
priate actions to remedy, cure, defend, or
otherwise affirmatively respond to the mat-
ter.

SECTION 3.05. Payment of Taxes: The Mort-
gagor will pay or cause to be paid as they be-
come due and payable all taxes, assessments
and other governmental charges lawfully
levied or assessed or imposed upon the Mort-
gaged Property or any part thereof or upon
any income therefrom, and also (to the ex-
tent that such payment will not be contrary
to any applicable laws) all taxes, assess-
ments and other governmental charges law-
fully levied, assessed or imposed upon the
lien or interest of the Noteholders or of the
Mortgagees in the Mortgaged Property, so
that (to the extent aforesaid) the lien of this
Mortgage shall at all times be wholly pre-
served at the cost of the Mortgagor and
without expense to the Mortgagees or the
Noteholders; PROVIDED, HOWEVER, that
the Mortgagor shall not be required to pay
and discharge or cause to be paid and dis-
charged any such tax, assessment or govern-
mental charge to the extent that the
amount, applicability or validity thereof
shall currently be contested in good faith by
appropriate proceedings and the Mortgagor
shall have established and shall maintain
adequate reserves on its books for the pay-
ment of the same.

SECTION 3.06. Authority to Execute and De-
liver Notes, Loan Agreements and Mortgage; All
Action Taken; Enforceable Obligations: The
Mortgagor is authorized under its articles of
incorporation and bylaws [or code of regula-
tions] and all applicable laws and by cor-
porate action to execute and deliver the
Notes, any Additional Notes, the Loan
Agreements and this Mortgage. The Notes,
the Loan Agreements and this Mortgage are,
and any Additional Notes and Loan Agree-
ments when executed and delivered will be,
the valid and enforceable obligations of the
Mortgagor in accordance with their respec-
tive terms.

SECTION 3.07. Restrictions on Further En-
cumbrances on Property: Except to secure Ad-
ditional Notes, the Mortgagor will not, with-
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out the prior written consent of each Mort-
gagee, create or incur or suffer or permit to
be created or incurred or to exist any Lien,
charge, assignment, pledge, mortgage on any
of the Mortgaged Property inferior to, prior
to, or on a parity with the Lien of this Mort-
gage except for the Permitted Encum-
brances. Subject to the provisions of Section
[3.08], or unless approved by each of the
Mortgagees, the Mortgagor will purchase all
materials, equipment and replacements to be
incorporated in or used in connection with
the Mortgaged Property outright and not
subject to any conditional sales agreement,
chattel mortgage, bailment, lease or other
agreement reserving to the seller any right,
title or Lien.

SECTION 3.08. Restrictions On Additional
Permitted Debt: The Mortgagor shall not
incur, assume, guarantee or otherwise be-
come liable in respect of any debt for bor-
rowed money and Restricted Rentals (includ-
ing Subordinated Debt) other than the fol-
lowing: (‘‘Permitted Debt’’)

(1) Additional Notes issued in compliance
with Article IT hereof;

(2) Purchase money indebtedness in non-
Utility System property, in an amount not
exceeding 10% of Net Utility Plant;

(3) Restricted Rentals in an amount not to
exceed 5% of Equity during any 12 consecu-
tive calendar month period;

(4) Unsecured lease obligations incurred in
the ordinary course of business except Re-
stricted Rentals;

(5) Debt represented by dividends declared
but not paid; and

(6) Subordinated Indebtedness approved by
each Mortgagee.

PROVIDED, However, that the Mortgagor
may incur Permitted Debt without the con-
sent of the Mortgagee only so long as there
exists no Event of Default hereunder and
there has been no continuing occurrence
which with the passage of time and giving of
notice could become an Event of Default
hereunder.

PROVIDED, FURTHER, by executing this
Mortgage any consent of RUS that the Mort-
gagor would otherwise be required to obtain
under this Section is hereby deemed to be
given or waived by RUS by operation of law
to the extent, but only to the extent, that to
impose such a requirement of RUS consent
would clearly violate existing federal laws or
government regulations.

SECTION 3.09. Preservation of Corporate Ex-
istence and Franchises: The Mortgagor will, so
long as any Outstanding Notes exist, take or
cause to be taken all such action as from
time to time may be necessary to preserve
its corporate existence and to preserve and
renew all franchises, rights of way, ease-
ments, permits, and licenses now or here-
after to be granted or upon it conferred the
loss of which would have a material adverse
affect on the Mortgagor’s financial condition
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or business. The Mortgagor will comply with
all laws, ordinances, regulations, orders, de-
crees and other legal requirements applica-
ble to it or its property the violation of
which could have a material adverse affect
on the Mortgagor’s financial condition or
business.

SECTION 3.10. Limitations on Consolidations
and Mergers: The Mortgagor shall not, with-
out the prior written approval of each Mort-
gagee, consolidate or merge with any other
corporation or convey or transfer the Mort-
gaged Property substantially as an entirety
unless: (1) such consolidation, merger, con-
veyance or transfer shall be on such terms as
shall fully preserve the lien and security
hereof and the rights and powers of the
Mortgagees hereunder; (2) the entity formed
by such consolidation or with which the
Mortgagor is merged or the corporation
which acquires by conveyance or transfer the
Mortgaged Property substantially as an en-
tirety shall execute and deliver to the Mort-
gagees a mortgage supplemental hereto in
recordable form and containing an assump-
tion by such successor entity of the due and
punctual payment of the principal of and in-
terest on all of the Outstanding Notes and
the performance and observance of every
covenant and condition of this Mortgage; (3)
immediately after giving effect to such
transaction, no default hereunder shall have
occurred and be continuing; (4) the Mort-
gagor shall have delivered to the Mortgagees
a certificate of its general manager or other
officer, in form and substance satisfactory to
each of the Mortgagees, which shall state
that such consolidation, merger, conveyance
or transfer and such supplemental mortgage
comply with this subsection and that all
conditions precedent herein provided for re-
lating to such transaction have been com-
plied with; (5) the Mortgagor shall have de-
livered to the Mortgagees an opinion of
counsel in form and substance satisfactory
to each of the Mortgagees; and (6) the entity
formed by such consolidation or with which
the Mortgagor is merged or the corporation
which acquires by conveyance or transfer the
Mortgaged Property substantially as an en-
tirety shall be an entity—(A) having Equity
equal to at least 27% of its Total Assets on
a pro forma basis after giving effect to such
transaction, (B) having a pro forma TIER of
not less than 1.25 and a pro forma DSC of not
less than 1.25 for each of the two preceding
calendar years, and (C) having Net Utility
Plant equal to or greater than 1.0 times its
Total Long-Term Debt on a pro forma basis.
Upon any consolidation or merger or any
conveyance or transfer of the Mortgaged
Property substantially as an entirety in ac-
cordance with this subsection, the successor
entity formed by such consolidation or with
which the Mortgagor is merged or to which
such conveyance or transfer is made shall
succeed to, and be substituted for, and may
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exercise every right and power of, the Mort-
gagor under this Mortgage with the same ef-
fect as if such successor entity had been
named as the Mortgagor herein.

SECTION 3.11. Limitations on Transfers of
Property: The Mortgagor may not, except as
provided in [Section 3.10] above, without the
prior written approval of each Mortgagee,
sell, lease or transfer any Mortgaged Prop-
erty to any other person or entity (including
any subsidiary or affiliate of the Mortgagor),
unless (1) there exists no Event of Default or
occurrence which with the passing of time
and the giving of notice would be an Event of
Default, (2) fair market value is obtained for
such property, (3) the aggregate value of as-
sets so sold, leased or transferred in any 12-
month period is less than 10% of Net Utility
Plant, and (4) the proceeds of such sale, lease
or transfer, less ordinary and reasonable ex-
penses incident to such transaction, are im-
mediately (i) applied as a prepayment of all
Notes equally and ratably, (ii) in the case of
dispositions of equipment, materials or
scrap, applied to the purchase of other prop-
erty useful in the Mortgagor’s utility busi-
ness, not necessarily of the same kind as the
property disposed of, which shall forthwith
become subject to the Lien of the Mortgage,
or (iii) applied to the acquisition or con-
struction of utility plant.

SECTION 3.12. Maintenance of Mortgaged
Property: (a) So long as the Mortgagor holds
title to the Mortgaged Property, the Mort-
gagor will at all times maintain and preserve
the Mortgaged Property which is used or
useful in the Mortgagor’s business and each
and every part and parcel thereof in good re-
pair, working order and condition, ordinary
wear and tear and acts of God excepted, and
in compliance with Prudent Utility Practice
and in compliance with all applicable laws,
regulations and orders, and will from time to
time make all needed and proper repairs, re-
newals and replacements, and useful and
proper alterations, additions, betterments
and improvements, and will, subject to con-
tingencies beyond its reasonable control, at
all times use all reasonable diligence to fur-
nish the consumers served by it through the
Mortgaged Property, or any part thereof,
with an adequate supply of electric power
and energy. If any substantial part of the
Mortgaged Property is leased by the Mort-
gagor to any other party, the lease agree-
ment between the Mortgagor and the lessee
shall obligate the lessee to comply with the
provisions of subsections (a) and (b) of this
Section in respect of the leased facilities and
to permit the Mortgagor to operate the
leased facilities in the event of any failure
by the lessee to so comply.

(b) If in the sole judgement of any Mort-
gagee, the Mortgaged Property is not being
maintained and repaired in accordance with
paragraph (a) of this section, such Mortgagee
may send to the Mortgagor a written report
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of needed improvements and the Mortgagor
will upon receipt of such written report
promptly undertake to accomplish such im-
provements.

(c) The Mortgagor further agrees that upon
reasonable written request of any Mort-
gagee, which request together with the re-
quests of any other Mortgagees shall be
made no more frequently than once every
three years, the Mortgagor will supply
promptly to each Mortgagee a certification
(hereinafter called the ‘‘Engineer’s Certifi-
cation’), in form satisfactory to the re-
questor, prepared by a professional engineer,
who shall be satisfactory to the Mortgagees,
as to the condition of the Mortgaged Prop-
erty. If in the sole judgment of any Mort-
gagee the Engineer’s Certification discloses
the need for improvements to the condition
of the Mortgaged Property or any other op-
erations of the Mortgagor, such Mortgagee
may send to the Mortgagor a written report
of such improvements and the Mortgagor
will upon receipt of such written report
promptly undertake to accomplish such of
these improvements as are required by such
Mortgagee.

SECTION 3.13. Insurance; Restoration of
Damaged Mortgaged Property: (a) The Mort-
gagor will take out, as the respective risks
are incurred, and maintain the classes and
amounts of insurance in conformance with
generally accepted utility industry stand-
ards for such classes and amounts of cov-
erages of utilities of the size and character of
the Mortgagor and consistent with Prudent
Utility Practice.

(b) The foregoing insurance coverage shall
be obtained by means of bond and policy
forms approved by regulatory authorities
having jurisdiction, and, with respect to in-
surance upon any part of the Mortgaged
Property, shall provide that the insurance
shall be payable to the Mortgagees as their
interests may appear by means of the stand-
ard mortgagee clause without contribution.
Each policy or other contract for such insur-
ance shall contain an agreement by the in-
surer that, notwithstanding any right of can-
cellation reserved to such insurer, such pol-
icy or contract shall continue in force for at
least 30 days after written notice to each
Mortgagee of cancellation.

(¢c) In the event of damage to or the de-
struction or loss of any portion of the Mort-
gaged Property which is used or useful in the
Mortgagor’s business and which shall be cov-
ered by insurance, unless each Mortgagee
shall otherwise agree, the Mortgagor shall
replace or restore such damaged, destroyed
or lost portion so that such Mortgaged Prop-
erty shall be in substantially the same con-
dition as it was in prior to such damage, de-
struction or loss, and shall apply the pro-
ceeds of the insurance for that purpose. The
Mortgagor shall replace the lost portion of
such Mortgaged Property or shall commence
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such restoration promptly after such dam-
age, destruction or loss shall have occurred
and shall complete such replacement or res-
toration as expeditiously as practicable, and
shall pay or cause to be paid out of the pro-
ceeds of such insurance all costs and ex-
penses in connection therewith.

(d) Sums recovered under any policy or fi-
delity bond by the Mortgagor for a loss of
funds advanced under the Notes or recovered
by any Mortgagee or any Noteholder for any
loss under such policy or bond shall, unless
applied as provided in the preceding para-
graph, be used to finance construction of
utility plant secured or to be secured by this
Mortgage, or unless otherwise directed by
the Mortgagees, be applied to the prepay-
ment of the Notes pro rata according to the
unpaid principal amounts thereof (such pre-
payments to be applied to such Notes and in-
stallments thereof as may be designated by
the respective Mortgagee at the time of any
such prepayment), or be used to construct or
acquire utility plant which will become part
of the Mortgaged Property. At the request of
any Mortgagee, the Mortgagor shall exercise
such rights and remedies which they may
have under such policy or fidelity bond and
which may be designated by such Mortgagee,
and the Mortgagor hereby irrevocably ap-
points each Mortgagee as its agent to exer-
cise such rights and remedies under such pol-
icy or bond as such Mortgagee may choose,
and the Mortgagor shall pay all costs and
reasonable expenses incurred by the Mort-
gagee in connection with such exercise.

SECTION 3.14. Mortgagee Right to Ezxpend
Money to Protect Mortgaged Property: The
Mortgagor agrees that any Mortgagee from
time to time hereunder may, in its sole dis-
cretion, after having given 5 Business days
prior written notice to Mortgagor, but shall
not be obligated to, advance funds on behalf
of Mortgagor, in order to insure the Mortga-
gor’s compliance with any covenant, war-
ranty, representation or agreement of the
Mortgagor made in or pursuant to this Mort-
gage or any of the Loan Agreements, to pre-
serve or protect any right or interest of the
Mortgagees in the Mortgaged Property or
under or pursuant to this Mortgage or any of
the Loan Agreements, including without
limitation, the payment of any insurance
premiums or taxes and the satisfaction or
discharge of any judgment or any Lien upon
the Mortgaged Property or other property or
assets of Mortgagor; provided, however, that
the making of any such advance by or
through any Mortgagee shall not constitute
a waiver by any Mortgagee of any Event of
Default with respect to which such advance
is made nor relieve the Mortgagor of any
such Event of Default. The Mortgagor shall
pay to a Mortgagee upon demand all such ad-
vances made by such Mortgagee with inter-
est thereon at a rate equal to that on the
Note having the highest interest rate but in
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no event shall such rate be in excess of the
maximum rate permitted by applicable law.
All such advances shall be included in the
obligations and secured by the security in-
terest granted hereunder.

SECTION 3.15. Time Extensions for Payment
of Notes: Any Mortgagee may, at any time or
times in succession without notice to or the
consent of the Mortgagor, or any other Mort-
gagee, and upon such terms as such Mort-
gagee may prescribe, grant to any person,
firm or corporation who shall have become
obligated to pay all or any part of the prin-
cipal of (and premium, if any) or interest on
any Note held by or indebtedness owed to
such Mortgagee or who may be affected by
the lien hereby created, an extension of the
time for the payment of such principal, (and
premium, if any) or interest, and after any
such extension the Mortgagor will remain
liable for the payment of such Note or in-
debtedness to the same extent as though it
had at the time of such extension consented
thereto in writing.

SECTION 3.16. Application of Proceeds from
Condemnation: (a) In the event that the Mort-
gaged Property or any part thereof, shall be
taken under the power of eminent domain,
all proceeds and avails therefrom may be
used to finance construction of utility plant
secured or to be secured by this Mortgage.
Any proceeds not so used shall forthwith be
applied by the Mortgagor: first, to the rat-
able payment of any indebtedness secured by
this Mortgage other than principal of or in-
terest on the Notes; second, to the ratable
payment of interest which shall have ac-
crued on the Notes and be unpaid; third, to
the ratable payment of or on account of the
unpaid principal of the Notes, to such in-
stallments thereof as may be designated by
the respective Mortgagee at the time of any
such payment; and fourth, the balance shall
be paid to whomsoever shall be entitled
thereto.

(b) If any part of the Mortgaged Property
shall be taken by eminent domain, each
Mortgagee shall release the property so
taken from the Mortgaged Property and
shall be fully protected in so doing upon
being furnished with:

(1) A certificate of a duly authorized offi-
cer of the Mortgagor requesting such release,
describing the property to be released and
stating that such property has been taken by
eminent domain and that all conditions
precedent herein provided or relating to such
release have been complied with; and

(2) an opinion of counsel to the effect that
such property has been lawfully taken by ex-
ercise of the right of eminent domain, that
the award for such property so taken has be-
come final and that all conditions precedent
herein provided for relating to such release
have been complied with.

SECTION 3.17. Compliance with Loan Agree-
ments; Notice of Amendments to and Defaults
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under Loan Agreements: The Mortgagor will
observe and perform all of the material cov-
enants, agreements, terms and conditions
contained in any Loan Agreement entered
into in connection with the issuance of any
of the Notes, as from time to time amended.
The Mortgagor will send promptly to each
Mortgagee notice of any default by the Mort-
gagor under any Loan Agreement and notice
of any amendment to any Loan Agreement.
Upon request of any Mortgagee, the Mort-
gagor will furnish to such Mortgagee single
copies of such Loan Agreements and amend-
ments thereto as such Mortgagee may re-
quest.

SECTION 3.18. Rights of Way, etc., Necessary
in Business: The Mortgagor will use its best
efforts to obtain all such rights of way, ease-
ments from landowners and releases from
lienors as shall be necessary or advisable in
the conduct of its business, and, if requested
by any Mortgagee, deliver to such Mortgagee
evidence satisfactory to such Mortgagee of
the obtaining of such rights of way, ease-
ments or releases.

SECTION 3.19. Limitations on Providing Free
Electric Services. The Mortgagor will not fur-
nish or supply or cause to be furnished or
supplied any electric power, energy or capac-
ity free of charge to any person, firm or cor-
poration, public or private, and the Mort-
gagor will enforce the payment of any and
all amounts owning to the Mortgagor by rea-
son of the ownership and operation of the
Utility System by discontinuing such use,
output, capacity, or service, or by filing suit
therefor within 90 days after any such ac-
counts are due, or by both such discontinu-
ance and by filing suit.

SECTION 3.20. Keeping Books; Inspection by
Mortgagee: The Mortgagor will keep proper
books, records and accounts, in which full
and correct entries shall be made of all deal-
ings or transactions of or in relation to the
Notes and the Utility Systems, properties,
business and affairs of the Mortgagor in ac-
cordance with the Accounting Requirements.
The Mortgagor will at any and all times,
upon the written request of any Mortgagee
and at the expense of the Mortgagor, permit
such Mortgagee by its representatives to in-
spect the Utility Systems and properties and
properties, books of account, records, reports
and other papers of the Mortgagor and to
take copies and extracts therefrom, and will
afford and procure a reasonable opportunity
to make any such inspection, and the Mort-
gagor will furnish to each Mortgagee any
and all such information as such Mortgagee
may request, with respect to the perform-
ance by the Mortgagor of its covenants
under this Mortgage, the Notes and the Loan
Agreements.
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ARTICLE IV

EVENTS OF DEFAULT AND REMEDIES

SECTION 4.01. Events of Default: Each of
the following shall be an ‘“‘Event of Default”
under this Mortgage:

(a) default shall be made in the payment of
any installment of or on account of interest
on or principal of (or premium, if any associ-
ated with) any Note or Notes for more than
five (5) Business Days after the same shall be
required to be made;

(b) default shall be made in the due observ-
ance or performance of any other of the cov-
enants, conditions or agreements on the part
of the Mortgagor, in any of the Notes, Loan
Agreements or in this Mortgage, and such
default shall continue for a period of thirty
(30) days after written notice specifying such
default and requiring the same to be rem-
edied and stating that such notice is a ‘““No-
tice of Default’” hereunder shall have been
given to the Mortgagor by any Mortgagee;
PROVIDED, HOWEVER that in the case of a
default on the terms of a Note or Loan
Agreement of a particular Mortgagee, the
‘““Notice of Default’ required under this para-
graph may only be given by that Mortgagee;

(c) the Mortgagor shall file a petition in
bankruptcy or be adjudicated a bankrupt or
insolvent, or shall make an assignment for
the benefit of its creditors, or shall consent
to the appointment of a receiver of itself or
of its property, or shall institute proceedings
for its reorganization or proceedings insti-
tuted by others for its reorganization shall
not be dismissed within sixty (60) days after
the institution thereof;

(d) a receiver or liquidator of the Mort-
gagor or of any substantial portion of its
property shall be appointed and the order ap-
pointing such receiver or liquidator shall not
be vacated within sixty (60) days after the
entry thereof;

(e) the Mortgagor shall forfeit or otherwise
be deprived of its corporate charter or fran-
chises, permits, easements, or licenses re-
quired to carry on any material portion of
its business;

(f) a final judgment for an amount of more
than § shall be entered against the
Mortgagor and shall remain unsatisfied or
without a stay in respect thereof for a period
of sixty (60) days; or,

(g) any material representation or war-
ranty made by the Mortgagor herein, in the
Loan Agreements or in any certificate or fi-
nancial statement delivered hereunder or
thereunder shall prove to be false or mis-
leading in any material respect at the time
made.

SECTION 4.02. Acceleration of Maturity, Re-
scission and Annulment:

(a) If an Event of Default described in Sec-
tion [4.01(a)] has occurred and is continuing,
any Mortgagee upon which such default has
occurred may declare the principal of all its
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Notes secured hereunder to be due and pay-
able immediately by a notice in writing to
the Mortgagor and to the other Mortgagees
(failure to provide said notice to any other
Mortgagee shall not affect the validity of
any acceleration of the Note or Notes by
such Mortgagee), and upon such declaration,
all unpaid principal (and premium, if any)
and accrued interest so declared shall be-
come due and payable immediately, any-
thing contained herein or in any Note or
Notes to the contrary notwithstanding.

(b) If any other Event of Default shall have
occurred and be continuing, any Mortgagee
may declare the principal of all its Notes se-
cured hereunder to be due and payable imme-
diately by a notice in writing to the Mort-
gagor and to the other Mortgagees (failure to
provide said notice to any other Mortgagee
shall not affect the validity of any accelera-
tion of the Note or Notes by such Mort-
gagee), and upon such declaration, all unpaid
principal (and premium, if any) and accrued
interest so declared shall become due and
payable immediately, anything contained
herein or in any Note or Notes to the con-
trary notwithstanding.

(c) Upon receipt of actual knowledge of or
any notice of acceleration by any Mortgagee,
any other Mortgagee may declare the prin-
cipal of all of its Notes to be due and payable
immediately by a notice in writing to the
Mortgagor and upon such declaration, all un-
paid principal (and premium, if any) and ac-
crued interest so declared shall become due
and payable immediately, anything con-
tained herein or in any Note or Notes or
Loan Agreements to the contrary notwith-
standing.

(d) If after the unpaid principal of (and pre-
mium, if any) and accrued interest on any of
the Notes shall have been so declared to be
due and payable, all payments in respect of
principal and interest which shall have be-
come due and payable by the terms of such
Note or Notes (other than amounts due as a
result of the acceleration of the Notes) shall
be paid to the respective Mortgagees, and (i)
all other defaults under the Loan Agree-
ments, the Notes and this Mortgage shall
have been made good or cured to the satis-
faction of the Mortgagees representing at
least 80% of the aggregate unpaid principal
balance of all of the Notes then Outstanding,
(ii) proceedings to foreclose the lien of this
Mortgage have not been commenced, and
(iii) all reasonable expenses paid or incurred
by the Mortgagees in connection with the ac-
celeration shall have been paid to the respec-
tive Mortgagees, then in every such case
such Mortgagees representing at least 80% of
the aggregate unpaid principal balance of all
of the Notes then Outstanding may by writ-
ten notice to the Mortgagor, for purposes of
this Mortgage, annul such declaration and
waive such default and the consequences
thereof, but no such waiver shall extend to
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or affect any subsequent default or impair
any right consequent thereon.

SECTION 4.03. Remedies of Mortgagees: If
one or more of the Events of Default shall
occur and be continuing, any Mortgagee per-
sonally or by attorney, in its or their discre-
tion, may, in so far as not prohibited by law:

(a) take immediate possession of the Mort-
gaged Property, collect and receive all cred-
its, outstanding accounts and bills receivable
of the Mortgagor and all rents, income, reve-
nues, proceeds and profits pertaining to or
arising from the Mortgaged Property, or any
part thereof, whether then past due or accru-
ing thereafter, and issue binding receipts
therefor; and manage, control and operate
the Mortgaged Property as fully as the Mort-
gagor might do if in possession thereof, in-
cluding, without limitation, the making of
all repairs or replacements deemed necessary
or advisable by such Mortgagee in posses-
sion;

(b) proceed to protect and enforce the
rights of all of the Mortgagees by suits or ac-
tions in equity or at law in any court or
courts of competent jurisdiction, whether for
specific performance of any covenant or any
agreement contained herein or in aid of the
execution of any power herein granted or for
the foreclosure hereof or hereunder or for the
sale of the Mortgaged Property, or any part
thereof, or to collect the debts hereby se-
cured or for the enforcement of such other or
additional appropriate legal or equitable
remedies as may be deemed necessary or ad-
visable to protect and enforce the rights and
remedies herein granted or conferred, and in
the event of the institution of any such ac-
tion or suit the Mortgagee instituting such
action or suit shall have the right to have
appointed a receiver of the Mortgaged Prop-
erty and of all proceeds, rents, income, reve-
nues and profits pertaining thereto or aris-
ing therefrom, whether then past due or ac-
cruing after the appointment of such re-
ceiver, derived, received or had from the
time of the commencement of such suit or
action, and such receiver shall have all the
usual powers and duties of receivers in like
and similar cases, to the fullest extent per-
mitted by law, and if application shall be
made for the appointment of a receiver the
Mortgagor hereby expressly consents that
the court to which such application shall be
made may make said appointment; and

(c) sell or cause to be sold all and singular
the Mortgaged Property or any part thereof,
and all right, title, interest, claim and de-
mand of the Mortgagor therein or thereto, at
public auction at such place in any county
(or its equivalent locality) in which the prop-
erty to be sold, or any part thereof, is lo-
cated, at such time and upon such terms as
may be specified in a notice of sale, which
shall state the time when and the place
where the sale is to be held, shall contain a
brief general description of the property to
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be sold, and shall be given by mailing a copy
thereof to the Mortgagor at least fifteen (15)
days prior to the date fixed for such sale and
by publishing the same once in each week for
two successive calendar weeks prior to the
date of such sale in a newspaper of general
circulation published in said locality or, if
no such newspaper is published in such local-
ity, in a newspaper of general circulation in
such locality, the first such publication to be
not less than fifteen (15) days nor more than
thirty (30) days prior to the date fixed for
such sale. Any sale to be made under this
subparagraph (c) of this Section [4.03] may be
adjourned from time to time by announce-
ment at the time and place appointed for
such sale or for such adjourned sale or sales,
and without further notice or publication
the sale may be had at the time and place to
which the same shall be adjourned; provided,
however, that in the event another or dif-
ferent notice of sale or another or different
manner of conducting the same shall be re-
quired by law the notice of sale shall be
given or the sale be conducted, as the case
may be, in accordance with the applicable
provisions of law. The expense incurred by
any Mortgagee (including, but not limited
to, receiver’s fees, counsel fees, cost of ad-
vertisement and agents’ compensation) in
the exercise of any of the remedies provided
in this Mortgage shall be secured by this
Mortgage.

(d) In the event that a Mortgagee proceeds
to enforce remedies under this Section, any
other Mortgagee may join in such pro-
ceedings. In the event that the Mortgagees
are not in agreement with the method or
manner of enforcement chosen by any other
Mortgagee, the Mortgagees representing a
majority of the aggregate unpaid principal
balance on the then Outstanding Notes may
direct the method and manner in which re-
medial action will proceed.

SECTION 4.04. Application of Proceeds from
Remedial Actions: Any proceeds or funds aris-
ing from the exercise of any rights or the en-
forcement of any remedies herein provided
after the payment or provision for the pay-
ment of any and all costs and expenses in
connection with the exercise of such rights
or the enforcement of such remedies shall be
applied first, to the ratable payment of in-
debtedness hereby secured other than the
principal of or interest on the Notes; second,
to the ratable payment of interest which
shall have accrued on the Notes and which
shall be unpaid; third, to the ratable pay-
ment of or on account of the unpaid prin-
cipal of the Notes; and the balance, if any,
shall be paid to whomsoever shall be entitled
thereto.

SECTION 4.05. Remedies Cumulative; No
Election: Every right or remedy herein con-
ferred upon or reserved to the Mortgagees or
to the Noteholders shall be cumulative and
shall be in addition to every other right and
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remedy given hereunder or now or hereafter
existing at law, or in equity, or by statute.
The pursuit of any right or remedy shall not
be construed as an election.

SECTION 4.06. Waiver of Appraisement
Rights; Marshaling of Assets Not Required: The
Mortgagor, for itself and all who may claim
through or under it, covenants that it will
not at any time insist upon or plead, or in
any manner whatever claim, or take the ben-
efit or advantage of, any appraisement, valu-
ation, stay, extension or redemption laws
now or hereafter in force in any locality
where any of the Mortgaged Property may be
situated, in order to prevent, delay or hinder
the enforcement or foreclosure of this Mort-
gage, or the absolute sale of the Mortgaged
Property, or any part thereof, or the final
and absolute putting into possession thereof,
immediately after such sale, of the purchaser
or purchasers thereat, and the Mortgagor,
for itself and all who may claim through or
under it, hereby waives the benefit of all
such laws unless such waiver shall be forbid-
den by law. Under no circumstances shall
there be any marshalling of assets upon any
foreclosure or to other enforcement of this
Mortgage.

SECTION 4.07. Notice of Default: The Mort-
gagor covenants that it will give immediate
written notice to each Mortgagee of the oc-
currence of any Event of Default or in the
event that any right or remedy described in
Sections [4.02] and [4.03] hereof is exercised
or enforced or any action is taken to exercise
or enforce any such right or remedy.

ARTICLE V—POSSESSION UNTIL
DEFAULT-DEFEASANCE CLAUSE

SECTION 5.01. Possession Until Default:
Until some one or more of the Events of De-
fault shall have happened, the Mortgagor
shall be suffered and permitted to retain ac-
tual possession of the Mortgaged Property,
and to manage, operate and use the same and
any part thereof, with the rights and fran-
chises appertaining thereto, and to collect,
receive, take, use and enjoy the rents, reve-
nues, issues, earnings, income, proceeds,
products and profits thereof or therefrom,
subject to the provisions of this Mortgage.

SECTION 5.02. Defeasance: If the Mortgagor
shall pay or cause to be paid the whole
amount of the principal of (and premium, if
any) and interest on the Notes at the times
and in the manner therein provided, and
shall also pay or cause to be paid all other
sums payable by the Mortgagor hereunder or
under any Loan Agreement and shall keep
and perform, all covenants herein required to
be kept and performed by it, then and in that
case, all property, rights and interest hereby
conveyed or assigned or pledged shall revert
to the Mortgagor and the estate, right, title
and interest of the Mortgagee so paid shall
thereupon cease, determine and become void
and such Mortgagee, in such case, on written

Pt. 1718, Subpt. B, App. A

demand of the Mortgagor but at the Mortga-
gor’s cost and expense, shall enter satisfac-
tion of the Mortgage upon the record. In any
event, each Mortgagee, upon payment in full
to such Mortgagee by the Mortgagor of all
principal of (and premium, if any) and inter-
est on any Note held by such Mortgagee and
the payment and discharge by the Mortgagor
of all charges due to such Mortgagee here-
under or under any Loan Agreement, shall
execute and deliver to the Mortgagor such
instrument of satisfaction, discharge or re-
lease as shall be required by law in the cir-
cumstances.

SECTION 5.03. Special Defeasance: Other
than any Notes excluded by the foregoing
Sections 5.01 and 5.02 and Notes which have
become due and payable, the Mortgagor may
cause the Lien of this Mortgage to be
defeased with respect to any Note for which
it has deposited or caused to be deposited in
trust solely for the purpose an amount suffi-
cient to pay and discharge the entire indebt-
edness on such Note for principal (and pre-
mium, if any) and interest to the date of ma-
turity thereof; PROVIDED, HOWEVER, that
depository serving as trustee for such trust
must first be accepted as such by the Mort-
gagee whose Notes are being defeased under
this section. In such event, such a Note will
no longer be considered to be an Outstanding
Note for purposes of this Mortgage and the
Mortgagee shall execute and deliver to the
Mortgagor such instrument of satisfaction,
discharge or release as shall be required by
law in the circumstances.

ARTICLE VI

MISCELLANEOUS

SECTION 6.01. Property Deemed Real Prop-
erty: 1t is hereby declared to be the intention
of the Mortgagor that any electric gener-
ating plant or plants and facilities and all
electric transmission and distribution lines,
or other Electric System or Utility System
facilities, embraced in the Mortgaged Prop-
erty, including (without limitation) all
rights of way and easements granted or
given to the Mortgagor or obtained by it to
use real property in connection with the con-
struction, operation or maintenance of such
plant, lines, facilities or systems, and all
other property physically attached to any of
the foregoing, shall be deemed to be real
property.

SECTION 6.02. Mortgage to Bind and Benefit
Successors and Assigns: All of the covenants,
stipulations, promises, undertakings and
agreements herein contained by or on behalf
of the Mortgagor shall bind its successors
and assigns, whether so specified or not, and
all titles, rights and remedies hereby granted
to or conferred upon the Mortgagees shall
pass to and inure to the benefit of the suc-
cessors and assigns of the Mortgagees and
shall be deemed to be granted or conferred
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for the ratable benefit and security of all
who shall from time to time be a Mortgagee.
The Mortgagor hereby agrees to execute
such consents, acknowledgements and other
instruments as may be reasonably requested
by any Mortgagee in connection with the as-
signment, transfer, mortgage, hypothecation
or pledge of the rights or interests of such
Mortgagee hereunder or under the Notes or
in and to any of the Mortgaged Property.

SECTION 6.03. Headings: The descriptive
headings of the various articles and sections
of this Mortgage and also the table of con-
tents were formulated and inserted for con-
venience only and shall not be deemed to af-
fect the meaning or construction of any of
the provisions hereof.

SECTION 6.04. Severability Clause: In case
any provision of this Mortgage or in the
Notes or in the Loan Agreements shall be in-
valid or unenforceable, the validity, legality
and enforceability of the remaining provi-
sions thereof shall not in any way be affected
or impaired, nor shall any invalidity or un-
enforceability as to any Mortgagee here-
under affect or impair the rights hereunder
of any other Mortgagee.

SECTION 6.05. Mortgage Deemed Security
Agreement: To the extent that any of the
property described or referred to in this
Mortgage is governed by the provisions of
the UCC this Mortgage is hereby deemed a
‘‘security agreement’ under the UCC, and, if
so elected by any Mortgagee, a ‘‘financing
statement’ under the UCC for said security
agreement. The mailing addresses of the
Mortgagor as debtor, and the Mortgagees as
secured parties are as set forth in Section
[1.05] hereof. If any Mortgagee so directs the
Mortgagor to do so, the Mortgagor shall file
as a financing statement under the UCC for
said security agreement and for the benefit
of all of the Mortgagees, an instrument other
than this Mortgage. In such case, the instru-
ment to be filed shall be in a form custom-
arily accepted by the filing office as a fi-
nancing statement. PROCEEDS OF COL-
LATERAL ARE COVERED HEREBY.

SECTION 6.06. Indemnification by Mortgagor
of Mortgagees: The Mortgagor agrees to in-
demnify and save harmless each Mortgagee
against any liability or damages which any
of them may incur or sustain in the exercise
and performance of their rightful powers and
duties hereunder. For such reimbursement
and indemnity, each Mortgagee shall be se-
cured under this Mortgage in the same man-
ner as the Notes and all such reimburse-
ments for expense or damage shall be paid to
the Mortgagee incurring or suffering the
same with interest at the rate specified in
Section [3.14] hereof. The Mortgagor’s obli-
gation to indemnify the Mortgagees under
this section and under Section [3.04] shall
survive the satisfaction of the Notes, the re-
conveyance or foreclosure of this Mortgage,
the acceptance of a deed in lieu of fore-
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closure, or any transfer or abandonment of
the Mortgaged Property.

IN WITNESS WHEREOF, as
Mortgagor, has caused this Restated Mort-
gage and Security Agreement to be signed in
its name and its corporate seal to be here-
unto affixed and attested by its officers
thereunto duly authorized, and UNITED
STATES OF AMERICA, as Mortgagee, and
as Mortgagee, has caused this Restated
Mortgage and Security Agreement to be
signed in its name by duly authorized per-
sons, all as of the day and year first above
written.

(SEAL)
By:

President
Attest:

Title:

Executed by the Mortgagor in the presence
of:

Witnesses

UNITED STATES OF AMERICA

By: Director, of the Rural Utilities

Service

Executed by the United States of America,
Mortgagee, in the presence of:

Witnesses
By:
(SEAL)
Attest:

Title:

Executed by the above-named Mortgagee
in the presence of:

Witnesses

SCHEDULE A

1. The Maximum Debt Limit is .
2. The Original Mortgage as described in
the [first] WHEREAS clause above is

3. The outstanding secured indebtedness
described in the [fourth] WHEREAS clause
above as evidenced by the Original Notes is
as follows:

[Note this requires computation of prin-
cipal balances, not merely a toting up of the
original face amounts of the notes. Alter-
native approaches may be used by the par-
ties where legally effective and mutually
agreeable.]
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SCHEDULE B—PROPERTY SCHEDULE

The fee and leasehold interests in real
property referred to in Section Subclause (a)
of Granting Clause One are .

The counties referred to in Subclause (B)
of Granting Clause One are

SCHEDULE C—EXCEPTED PROPERTY

STATE OF
COUNTY OF -

On this day of , 19
fore me appeared and
personally known, by me and having been
duly sworn by me, did say that they are the
President and Secretary, respectively, of

,a corporation, and
that the seal affixed to the foregoing instru-
ment is the corporate seal of said corpora-
tion, and that said instrument was signed
and sealed in behalf of said corporation by
authority of its Board, and said
and acknowledged that the execu-
tion of said instrument was a free act and
deed of said corporation.

IN WITNESS whereof, I have hereunto set
my hand and official seal the day and year
last above written.

, be-

Notary Public
(Notarial Seal)

My commission expires:

DISTRICT OF COLUMBIA ) SI)

The foregoing instrument was acknowl-
edged before me this day of
19 s by Director,

Regional Division of the
Rural Utilities Service, acknowledging an
agency of the United States of America, on
behalf of the Rural Utilities Service, United
States of America.

Notary Public
(Notarial Seal)
My Commission expires:

COMMONWEALTH OF VIRGINIA ) SS

BEFORE ME, a Notary Public, in and for
the Commonwealth of Virginia, appeared in
person , signing for the
Governor of the National Rural Utilities co-
operative Finance Corporation, to me per-
sonally known, and known to be the iden-
tical person who subscribed the name of said
corporation to the foregoing instrument,
being by me duly sworn, and who stated that
she/he is duly authorized to execute the fore-
going instrument on behalf of said corpora-
tion, and further stated and acknowledged
that she/he executed the foregoing instru-
ment as a free and voluntary act and deed of
said corporation for the consideration there-
in mentioned and set forth.

IN TESTIMONY WHEREOF, I have here-
unto set my hand and official seal this

day of ,19 .
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Notary Public

(Notarial Seal)
My commission expires:

EXHIBIT A—MANAGER’S CERTIFICATE

MANAGER’S CERTIFICATE REQUIRED UNDER
MORTGAGE SECTION 2.01 FOR ADDITIONAL
NOTES

On behalf on
of Borrower]

[Name
“Borrower’’), I
hereby certify as fol-

(the

lows:

1. I am the Manager of the Borrower and
have been duly authorized to deliver this cer-
tificate in connection with the Additional
Note or Notes to be issued on or about

) - [Date Note or Notes are
to be Signed] pursuant to Section [2.01] of
the Mortgage dated .

2. No Event of Default has occurred and is
continuing under the Mortgage, or any event
which with the giving of notice or lapse of
time or both would become an Event of De-
fault has occurred and is continuing.

3. The Additional Notes described in para-
graph 1 are for the purpose of funding Prop-
erty Additions being constructed, acquired,
procured or replaced that are or will become
part of the Borrower’s Utility System.

4. The Property Additions referred to in
paragraph 3 are Eligible Property Additions,
i.e. Property Additions acquired or whose
construction was completed not more than 5
years prior to the issuance of additional
Notes and Property Additions acquired or
whose construction is started and/or com-
pleted not more than 4 years after issuance
of the additional Notes, but shall exclude
any Property Additions financed by any
other debt secured under the Mortgage at
the time additional Notes are issued.

5. I have reviewed the certificate of the
Independent certified public accountant also
being delivered to each of the Mortgagees
pursuant to Section [2.01] in connection with
the aforesaid Additional Note or Notes and
concur with the conclusions expressed there-
in.
6. Capitalized terms that are used in this
certificate but are not defined herein have
the meanings defined in the Mortgage.
[Signed]

[Dated]

[Name]

[Title]

[Name and Address of Borrower]

EXHIBIT B—FORM OF SUPPLEMENTAL
MORTGAGE

Supplemental Mortgage and Security
Agreement, dated as of S N
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, (hereinafter sometimes called this
‘“‘Supplemental Mortgage’’) is made by and
between (hereinafter called the
‘““Mortgagor’’), a corporation existing under
the laws of the State of , and the
UNITED STATES OF AMERICA acting by
and through the Administrator of the Rural
Utilities Service (hereinafter called the
‘““‘Government’’), (Supplemental
Lender) (hereinafter called ), a

existing under the laws of
, and intended to confer rights and
on both the Government and
and in accordance with
this Supplemental Mortgage and the Origi-
nal Mortgage (hereinafter defined) (the Gov-
ernment and the Supplemental Lenders
being herein sometimes collectively referred
to as the ‘“Mortgagees’’).

benefits

RECITALS

Whereas, the Mortgagor, the Government
and are parties to that certain Re-
stated Mortgage and Security Agreement, as
supplemented, amended or restated (the
““Original Mortgage” identified in Schedule
“A” of this Mortgage) originally entered
into between the Mortgagor, the Govern-
ment acting by and through the Adminis-
trator of the Rural Utilities Service (herein-
after called “RUS”"), and ; and

Whereas, the Mortgagor deems it necessary
to borrow money for its corporate purposes
and to issue its promissory notes and other
debt obligations therefor, and to mortgage
and pledge its property hereinafter described
or mentioned to secure the payment of the
same, and to enter into this Supplemental
Mortgage pursuant to which all secured debt
of the Mortgagor hereunder shall be secured
on parity, and to add as a secured
party hereunder and under the Original
Mortgage (the Supplemental Mortgage and
the Original Mortgage, as it may have been
previously amended or supplemented, herein-
after may be called collectively the ‘“RUS
Mortgage’’); and

Whereas, the RUS Mortgage, as supple-
mented hereby, preserves the priority of the
Original Mortgage for the pro rata benefit of
all the Mortgagees and secures the payment
of all of the Mortgagor’s outstanding indebt-
edness as listed in the Instruments Recital of
Schedule ““A”’; and

Whereas, all acts necessary to make this
Supplemental Mortgage a valid and binding
legal instrument for the security of such
notes and obligations, subject to the terms
of the RUS Mortgage, have been in all re-
spects duly authorized:

Now, Therefore, This Supplemental Mort-
gage Witnesseth: That to secure the payment
of the principal of (and premium, if any) and
interest on all Notes issued hereunder ac-
cording to their tenor and effect, and the
performance of all provisions therein and
herein contained, and in consideration of the
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covenants herein contained and the purchase
or guarantee of Notes by the guarantors or
holders thereof, the Mortgagor has mort-
gaged, pledged and granted a continuing se-
curity interest in, and by these presents does
hereby grant, bargain, sell, alienate, remise,
release, convey, assign, transfer, hypoth-
ecate, pledge, set over and confirm, pledge
and grant a continuing security interest in
for the purposes hereinafter expressed [other
language may be required under various
state laws], unto the Mortgagees all prop-
erty, rights, privileges and franchises of the
Mortgagor of every kind and description,
real, personal or mixed, tangible and intan-
gible, of the kind or nature specifically men-
tioned herein or any other kind or nature,
except any Excepted Property set forth on
Schedule “‘C” hereof owned or hereafter ac-
quired by the Mortgagor (by purchase, con-
solidation, merger, donation, construction,
erection or in any other way) wherever lo-
cated, including (without limitation) all and
singular the following:

A. All of those fee and leasehold interests
in real property set forth in Schedule “B”’
hereto, subject in each case to those matters
set forth in such Schedule; and

B. All of those fee and leasehold interests
in real property set forth in Schedule ‘B’ of
the Original Mortgage or in any restate-
ment, amendment or supplement thereto,
subject in each case to those matters set
forth in such Schedule; and

C. All of the kinds, types or items of prop-
erty, now owned or hereafter acquired, de-
scribed as Mortgaged Property in the Origi-
nal Mortgage or in any restatement, amend-
ment to supplement thereto as Mortgaged
Property.

It is Further Agreed and Covenanted That
the Original Mortgage, as previously re-
stated, amended or supplemented, and this
Supplement shall constitute one agreement
and the parties hereto shall be bound by all
of the terms thereof and, without limiting
the foregoing.

1. All capitalized terms not defined herein
shall have the meaning given in Article I of
the Original Mortgage.

2. This Supplemental Mortgage is one of
the Supplemental Mortgages contemplated
by Article II of the Original Mortgage.

In Witness Whereof, as Mort-
gagor.

[ACKNOWLEDGEMENTS]

SUPPLEMENTAL MORTGAGE SCHEDULE A—
MAXIMUM DEBT LIMIT AND OTHER INFORMA-
TION

1. The Maximum Debt Limit is .
2. The Original Mortgage as described in
the first WHEREAS clause above is
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3. The outstanding secured indebtedness
described in the third WHEREAS clause
above is

SUPPLEMENTAL MORTGAGE SCHEDULE B—
PROPERTY SCHEDULE

The fee and leasehold interests in real
property referred to in clause A of the grant-
ing clause are

SUPPLEMENTAL MORTGAGE SCHEDULE C—
EXCEPTED PROPERTY

[60 FR 36888, July 18, 1995, as amended at 60
FR 67410, Dec. 29, 1995; 65 FR 51749, Aug. 25,
2000]

Subpart C—Loan Contracts With
Distribution Borrowers

SOURCE: 60 FR 67410, Dec. 29, 1995, unless
otherwise noted.

§1718.100 General.

(a) Purpose.The purpose of this sub-
part is to set forth the policies, re-
quirements, and procedures governing
loan contracts entered into between
the Rural Utilities Service (RUS) and
distribution borrowers or, in some
cases, other electric borrowers.

(b) Flexibility for individual cir-
cumstances. The intent of this subpart is
to provide the flexibility to address the
different needs and different -credit
risks of individual borrowers, and other
special circumstances of individual
lending situations. The model loan con-
tract contained in Appendix A of this
subpart provides an example of what a
loan contract with an ‘‘average’ or
“typical” distribution borrower may
look like under ‘‘average’’ or ‘‘typical”’
circumstances. Depending on the credit
risks and other circumstances of indi-
vidual loans, RUS may execute loan
contracts with provisions that are sub-
stantially different than those set
forth in the model. RUS may develop
alternative model loan contract provi-
sions. If it does, such provisions will be
made available to the public.

(c) Resolution of any differences in con-
tractual provisions.If any provision of
the loan contract appears to be in con-
flict with provisions of the mortgage,
the loan contract shall have prece-
dence with respect to the contractual
relationship between the borrower and
RUS with respect to such provision. If

§1718.102

either document is silent on a matter
addressed in the other document, the
other document shall have precedence
with respect to the contractual rela-
tionship between the borrower and
RUS with respect to such matter.

(d) Certain loan contract provisions
subject to subsequent rulemaking.lf a
loan contract provision imposes an ob-
ligation or limitation on the borrower
whose interpretation or specification is
subject to RUS regulations or the dis-
cretion of the Administrator or RUS,
such interpretation or specification
shall be subject to subsequent rule-
making. Such interpretation or speci-
fication of the borrower’s obligations
or limitations may not exceed the au-
thority granted to the Administrator
or RUS in the loan contract provision.

§1718.101 Applicability.

(a) Distribution borrowers.The provi-
sions of this subpart apply to all dis-
tribution borrowers that obtain a loan
or loan guarantee from RUS approved
on or after January 29, 1996. Distribu-
tion borrowers that obtain a lien ac-
commodation or any other form of fi-
nancial assistance from RUS after Jan-
uary 29, 1996, may be required to exe-
cute a new loan contract and new
mortgage. Moreover, any distribution
borrower may submit a request to RUS
that a new loan contract and new
mortgage be executed. Within the con-
straints of time and staff resources,
RUS will attempt to honor such re-
quests. Borrowers must first obtain the
concurrence of any other mortgagees
on their existing mortgage before a
new mortgage can be executed.

(b) Other borrowers.Borrowers other
than distribution borrowers may also
submit requests for execution of a new
loan contract pursuant to this subpart
and a new mortgage pursuant to sub-
part B of this part. RUS may approve
such requests if it determines that
such approval is in the government’s fi-
nancial interest. If other mortgagees
are on the borrower’s existing mort-
gage, their concurrence would be re-
quired before a new mortgage could be
executed.

§1718.102 Definitions.
For the purposes of this subpart:
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Borrower means any organization
that has an outstanding loan made or
guaranteed by the Rural Utilities Serv-
ice (RUS) or its predecessor, the Rural
Electrification Administration, for
rural electrification, or that is seeking
such financing.

Distribution borrower means a bor-
rower that sells or intends to sell elec-
tric power and energy at retail in rural
areas, the latter being defined in 7 CFR
1710.2.

Loan documents means the mortgage
(or other security instrument accept-
able to RUS), the loan contract, and
the promissory note entered into be-
tween the borrower and RUS.

§1718.103 Loan contract provisions.

Loan contracts executed pursuant to
this subpart shall contain such provi-
sions as RUS determines are appro-
priate to further the purposes of the
RE Act and to ensure that the security
for the loan will be reasonably ade-
quate and that the loan will be repaid
according to the terms of the promis-
sory note. Such loan contracts will
contain provisions addressing, but not
necessarily limited to, the following
matters:

(a) Description of the purpose of the
loan;

(b) Specification of the interest to be
charged on the loan, including the
method for determining the interest
rate if it is not fixed for the entire
term of the loan;

(c) Specification of the method for
repaying the loan principal, including
the final maturity of the loan;

(d) The conditions under which the
loan may be prepaid before its matu-
rity date, including but not limited to
requirements regarding the prepay-
ment of loans made concurrently by
RUS and another secured lender;

(e) The method for making scheduled
payments on the loan;

(f) Accounting principles and system
of accounts, and RUS authority to ap-
prove the accountant used by the bor-
rower;

(g) The method and time period for
advancing loan funds and the condi-
tions precedent to the advance of
funds;

(h) Representations and warranties
by the borrower as a condition of ob-
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taining the loan, including but not lim-
ited to: the legal authority of the bor-
rower to enter into the loan contract
and operate its system; that the loan
documents will be a legal, valid and
binding obligation of the borrower en-
forceable according to their terms;
compliance of the borrower in all ma-
terial respects with all federal, state,
and local laws, regulations, codes, and
orders; existence of any pending or
threatened legal actions that could
have a material adverse effect on the
borrower’s ability to perform its obli-
gations under the loan documents; the
accuracy and completeness of all infor-
mation provided by the borrower in the
loan application and with respect to
the loan contract, and the existence of
any material adverse change since the
information was provided; and the ex-
istence of any material defaults under
other agreements of the borrower;

(i) Representations, warranties, and
covenants with respect to environ-
mental matters;

(j) Reports and notices required to be
submitted to RUS, including but not
limited to: annual financial state-
ments; notice of defaults; notice of liti-
gation; notice of orders or other direc-
tives received by the borrower from
regulatory authorities; notice of any
matter that has resulted in or may re-
sult in a material adverse change in
the condition or operations of the bor-
rower; and such other information re-
garding the condition or operations of
the borrower as RUS may reasonably
require;

(k) Annual written certification that
the borrower is in compliance with its
loan contract, note, mortgage, and any
other agreement with RUS, or if there
has been a default in the fulfillment of
any obligation under said agreements,
specifying each such default and the
nature and status thereof;

(1) Requirement that the borrower
design and implement rates for utility
services to meet certain minimum cov-
erage of interest expense and/or debt
service obligations;

(m) Requirement that the borrower
maintain and preserve its mortgaged
property in compliance with prudent
utility practice and all applicable laws,
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which may include certain specific ac-
tions and certifications set forth in the
borrower’s loan contract or mortgage;

(n) Requirement that the borrower
plan, design and construct its electric
system according to standards and
other requirements established by
RUS, and if directed by the Adminis-
trator, that the borrower follow RUS
planning, design and construction
standards and requirements for other
utility systems constructed by the bor-
rower;

(o) Limitations on extensions and ad-
ditions to the borrower’s electric sys-
tem without approval by RUS;

(p) Limitations on contracts and con-
tract amendments that the borrower
may enter into without approval by
RUS;

(q) Limitations of the transfer of
mortgaged property by the borrower;

(r) Limitations on dividends, patron-
age refunds, and cash distributions
paid by the borrower;

(s) Limitations on investments,
loans, and guarantees made by the bor-
rower;

(t) Authority of RUS to approve a
new general manager and to require
that an existing general manager be re-
placed if the borrower is in default
under its mortgage, loan contract, or
any other agreements with RUS;

(u) Description of events of default
under the loan contract and the rem-
edies available to RUS;

(v) Applicability of state and federal
laws;

(w) Severability of the individual
provisions of the loan documents;

(x) Matters relating to the assign-
ment of the loan contract;

(y) Requirements relating to federal
laws and regulations, including but not
limited to the following matters: area
coverage for electric service; civil
rights and equal employment oppor-
tunity; access to buildings and other
matters relating to the handicapped;
design and construction standards re-
lating to earthquakes; the National
Environmental Policy Act of 1969 and
other environmental laws and regula-
tions; flood hazard insurance; debar-
ment and suspension from federal as-
sistance programs; and delinquency on
federal debt; and
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(z) Special requirements applicable
to individual loans, and such other pro-
visions as RUS may require to ensure
loan repayment and reasonably ade-
quate loan security.

§1718.104 Availability of model loan
contract.

Single copies of the model loan con-
tract (RUS Informational Publication
1718 C) are available from the Rural
Utilities Service, United States De-
partment of Agriculture, Washington,
DC 20250-1533. This document may be
reproduced.

APPENDIX A TO SUBPART C OF PART
1718—MODEL FORM OF LOAN CON-
TRACT FOR ELECTRIC DISTRIBUTION
BORROWERS

LOAN CONTRACT

TABLE OF CONTENTS

RECITALS

ARTICLE I—-DEFINITIONS

ARTICLE II—REPRESENTATIONS AND
WARRANTIES

Section 2.1. Representations and Warran-
ties.

ARTICLE III—LOAN

Section 3.1. Advances.

Section 3.2. Interest Rate and Payment.

Section 3.3. Prepayment.

ARTICLE IV—CONDITIONS OF LENDING

Section 4.1. General Conditions.

Section 4.2. Special Conditions.

ARTICLE V—AFFIRMATIVE COVENANTS

Section 5.1. Generally.

Section 5.2. Annual Certificates.

Section 5.3. Simultaneous Prepayment of
Contemporaneous Loans.

Section 5.4. Rates to Provide Revenue Suf-
ficient to Meet Coverage Ratios Require-
ments.

Section 5.5. Depreciation Rates.

Section 5.6. Property Maintenance.

Section 5.7. Financial Books.

Section 5.8. Rights of Inspection.

Section 5.9. Area Coverage.

Section 5.10. Real Property Acquisition.

Section 5.11. “Buy American’” Require-
ments.

Section 5.12. Power Requirements Studies.

Section 5.13. Long Range Engineering
Plans and Construction Work Plans.

Section 5.14. Design Standards, Construc-
tion Standards, and List of Materials.

Section 5.15. Plans and Specifications.

Section 5.16. Standard Forms of Construc-
tion Contracts, and Engineering and Ar-
chitectural Services Contracts.

Section 5.17. Contract Bidding Require-
ments.

Section 5.18. Nondiscrimination.

Section 5.19. Financial Reports.
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Section 5.20. Miscellaneous Reports and
Notices.

Section 5.21 Special Construction Account.

Section 5.22. Additional Affirmative Cov-
enants.

ARTICLE VI-NEGATIVE COVENANTS

Section 6.1. General.

Section 6.2. Limitations on System Exten-
sions and Additions.

Section 6.3. Limitations on Changing Prin-
cipal Place of Business.

Section 6.4. Limitations on Employment
and Retention of Manager.

Section 6.5. Limitations on Certain Types
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Section 6.6. Limitations on Mergers and
Sale, Lease or Transfer of Capital Assets.

Section 6.7. Limitations on TUsing non
FDIC-insured Depositories.
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Section 6.10. Depreciation Rates.
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Section 6.12. Rate Reductions.
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Section 6.14. Limitations on Issuing Addi-
tional Indebtedness Secured Under the
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Section 6.15. Impairment of Contracts
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Section 6.16. Additional Negative Cov-
enants.

ARTICLE VII-DEFAULT

Section 7.1. Events of Default.
ARTICLE VIII—-REMEDIES

Section 8.1. Generally.

Section 8.2. Suspension of Advances.
ARTICLE IX—MISCELLANEOUS

Section 9.1. Notices.
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Section 9.4. Filing Fees.

Section 9.5. No Waiver.
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Section 6.14 for Additional Notes
Exhibit C-2—Manager’s Certificate Required
Under Loan Contract
Section 6.14 for Refinancing Notes

LOAN CONTRACT

AGREEMENT, dated s
199 , between (‘“‘Bor-
rower’’), a corporation organized and exist-
ing under the laws of the State of

(the ‘‘State’”) and the
UNITED STATES OF AMERICA acting by
and through the Administrator of the Rural
Utilities Service (“RUS”).

RECITALS

The Borrower has applied to RUS for a
loan for the purpose(s) set forth in Schedule
1 hereto.

RUS is willing to make such a loan to the
Borrower pursuant to the Rural Electrifica-
tion Act of 1936, as amended, on the terms
and conditions stated herein.

THEREFORE, for and in consideration of
the premises and the mutual covenants here-
inafter contained, the parties hereto agree
and bind themselves as follows:

ARTICLE I—DEFINITIONS

Capitalized terms that are not defined
herein shall have the meanings as set forth
in the Mortgage. The terms defined herein
include the plural as well as the singular and
the singular as well as the plural.

““Act” shall mean the Rural Electrification
Act of 1936, as amended.

‘““Advance’ or ‘‘Advances’ shall mean ad-
vances by RUS to Borrower pursuant to the
terms and conditions of this Agreement.

“Agreement’ shall mean this Loan Con-
tract together with all schedules and exhib-
its and also any subsequent supplements or
amendments.

‘“Business Day’’ shall mean any day that
RUS is open for business.

‘““Contemporaneous Loan’ shall mean any
loan which the Borrower has used to satisfy
RUS Regulations or loan conditions requir-
ing that supplemental financing be obtained
in order to obtain a loan from RUS. Any loan
used to refinance or refund a Contempora-
neous Loan is also considered to be a Con-
temporaneous Loan.

‘“Coverage Ratios’ shall mean, collec-
tively, the following financial ratios: (i)
TIER of 1.25; (ii) Operating TIER of 1.1; (iii)
DSC of 1.25; and Operating DSC of 1.1.

“Debt Service Coverage Ratio” (“‘DSC”)
shall have the meaning provided in the Mort-
gage.

“Distributions” shall mean for the Bor-
rower to, in any calendar year, declare or
pay any dividends, or pay or determine to
pay any patronage refunds, or retire any pa-
tronage capital or make any other Cash Dis-
tributions, to its members, stockholders or
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consumers; provided, however, that for the
purposes of this Agreement a ‘‘Cash Dis-
tribution” shall be deemed to include any
general cancellation or abatement of charges
for electric energy or services furnished by
the Borrower, but not the repayment of a
membership fee upon termination of a mem-
bership or the rebate of an abatement of
wholesale power costs previously incurred
pursuant to an order of a state regulatory
authority or a wholesale power cost adjust-
ment clause or similar power pricing agree-
ment between the Borrower and a power sup-
plier.

‘‘Electric System’’ shall have the meaning
as defined in the Mortgage.

‘“HEquity” shall mean the Borrower’s total
margins and equities computed pursuant to
RUS Accounting Requirements but exclud-
ing any Regulatory Created Assets.

‘“Event of Default’” shall have the meaning
as defined in Section [7.1].

“Independent’” when used with respect to
any specified person or entity means such a
person or entity who (1) is in fact inde-
pendent, (2) does not have any direct finan-
cial interest or any material indirect finan-
cial interest in the Borrower or in any affil-
iate of the Borrower and (3) is not connected
with the Borrower as an officer, employee,
promoter, underwriter, trustee, partner, di-
rector or person performing similar func-
tions.

“Interest Expense’ shall mean the interest
expense of the Borrower computed pursuant
to RUS Accounting Requirements.

“Loan” shall mean the loan described in
Article III which is being made pursuant to
the RUS Commitment in furtherance of the
objectives of the Act.

“Loan Documents’ shall mean, collec-
tively, this Agreement, the Mortgage and
the Note.

“Liong-Term Debt”’ shall mean the total of
all amounts included in the long-term debt
of the Borrower pursuant to RUS Accounting
Requirements.

“Maturity Date’ shall have the meaning
as defined in the Note.

“Monthly Payment Date’” shall have the
meaning as defined in the Note.

“Mortgage’ shall have the meaning as de-
scribed in Schedule 1 hereto.

‘“Mortgaged Property” shall have the
meaning as defined in the Mortgage.

“Net Utility Plant” shall mean the
amount constituting the Total Utility Plant
of the Borrower, less depreciation, computed
in accordance with RUS Accounting Require-
ments.

‘““Note’” shall mean a promissory note exe-
cuted by the Borrower in the form of exhibit
A hereto, and any note executed and deliv-
ered to RUS to refund, or in substitution for
such a note.
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‘““‘Operating DSC” or ‘“ODSC” shall mean

Operating Debt Service Coverage calculated
as:

A+B+C
D

ODSC =

Where:

All amounts are for the same calendar year
and are computed pursuant to RUS Ac-
counting Requirements and RUS form 7;

A=Depreciation and Amortization Expense of
the Electric System;

B=Interest Expense on Total Long-Term
Debt of the Electric System, except that
such Interest Expense shall be increased by
3 of the amount, if any, by which the Re-
stricted Rentals of the Electric System ex-
ceed 2 percent of the Mortgagor’s Equity;

C=Patronage capital & operating margins of
the Electric System, (which equals oper-
ating revenue and patronage capital of
Electric System operations, less total cost
of electric service, including Interest Ex-
pense on Total Long-Term Debt of the
Electric System) plus cash received from
the retirement of patronage capital by sup-
pliers of electric power and by lenders for
credit extended for the Electric System;
and

D=Debt service billed which equals the sum
of all payments of principal and interest
required to be made on account of Total
Long-Term Debt of the Electric System
during the calendar year, plus Y3 of the
amount, if any, by which Restricted Rent-
als of the Electric System exceed 2 percent
of the Mortgagor’s Equity.

“Operating TIER” or ‘“‘OTIER” shall mean

Operating Times Interest Earned Ratio cal-

culated as:

A+B
A

OTIER =

Where:

All amounts are for the same calendar year
and are computed pursuant to RUS Ac-
counting Requirements and RUS form 7;

A=Interest Expense on Total Long-Term
Debt of the Electric System, except that
such Interest Expense shall be increased by
1/3 of the amount, if any, by which Re-
stricted Rentals of the Electric System ex-
ceed 2 percent of the Mortgagor’s Equity;
and

B=Patronage capital & operating margins of
the Electric System, (which equals oper-
ating revenue and patronage capital of
Electric System operations, less total cost
of electric service, including Interest Ex-
pense on Total Long-Term Debt of the
Electric System) plus cash received from
the retirement of patronage capital by sup-
pliers of electric power and by lenders for
credit extended for the Electric System.
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‘“Payment Notice” shall mean a notice fur-
nished by RUS to Borrower that indicates
the precise amount of each payment of prin-
cipal and interest and the total amount of
each payment.

“Permitted Debt’’ shall have the meaning
as defined in section [6.13].

“Prior Loan Contracts’” shall have the
meaning as defined in section 9.15.

‘“‘Regulatory Created Assets” shall mean
the sum of any amounts properly recordable
as unrecovered plant and regulatory study
costs or as other regulatory assets, com-
puted pursuant to RUS Accounting Require-
ments.

“RUS Accounting Requirements’” shall
mean any system of accounts prescribed by
RUS Regulations as such RUS Accounting
Requirements exist at the date of applica-
bility thereof.

“RUS Commitment’ shall have the mean-
ing as defined in schedule 1 hereto.

“RUS Regulations’ shall mean regulations
of general applicability published by RUS
from time to time as they exist at the date
of applicability thereof, and shall also in-
clude any regulations of other Federal enti-
ties which RUS is required by law to imple-
ment.

‘‘Special Construction Account’ shall have
the meaning as defined in section 5.21.

‘‘Subsidiary’ shall mean a corporation
that is a subsidiary of the Borrower and sub-
ject to the Borrower’s control, as defined by
RUS Accounting Requirements.

“Termination Date” shall have the mean-
ing as defined in the Note.

“Times Interest Earned Ratio” (“TIER’)
shall have the meaning provided in the Mort-
gage.

“Total Assets” shall mean an amount con-
stituting the total assets of the Borrower as
computed pursuant to RUS Accounting Re-
quirements, but excluding any Regulatory
Created Assets.

“Total Utility Plant” shall mean the
amount constituting the total utility plant
of the Borrower computed in accordance
with RUS Accounting Requirements.

““Utility System’ shall have the meaning
as defined in the Mortgage.

ARTICLE II—REPRESENTATIONS AND
WARRANTIES

Section 2.1. Representations and Warranties.

To induce RUS to make the Loan, and rec-
ognizing that RUS is relying hereon, the
Borrower represents and warrants as follows:

(a) Organization; Power, Etc. The Borrower:
(i) is duly organized, validly existing, and in
good standing under the laws of its state of
incorporation; (ii) is duly qualified to do
business and is in good standing in each ju-
risdiction in which the transaction of its
business makes such qualification necessary;
(iii) has all requisite corporate and legal
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power to own and operate its assets and to
carry on its business and to enter into and
perform the Loan Documents; (iv) has duly
and lawfully obtained and maintained all li-
censes, certificates, permits, authorizations,
approvals, and the like which are material to
the conduct of its business or which may be
otherwise required by law; and (v) is eligible
to borrow from RUS.

(b) Authority. The execution, delivery and
performance by the Borrower of this Agree-
ment and the other Loan Documents and the
performance of the transactions con-
templated thereby have been duly authorized
by all necessary corporate action and shall
not violate any provision of law or of the Ar-
ticles of Incorporation or By-Laws of the
Borrower or result in a breach of, or con-
stitute a default under, any agreement, in-
denture or other instrument to which the
Borrower is a party or by which it may be
bound.

(c) Consents. No consent, permission, au-
thorization, order, or license of any govern-
mental authority is necessary in connection
with the execution, delivery, performance, or
enforcement of the Loan Documents, except
(i) such as have been obtained and are in full
force and effect and (ii) such as have been
disclosed on Schedule 1 hereto.

(d) Binding Agreement. Each of the Loan
Documents is, or when executed and deliv-
ered shall be, the legal, valid, and binding
obligation of the Borrower, enforceable in
accordance with its terms, subject only to
limitations on enforceability imposed by ap-
plicable bankruptcy, insolvency, reorganiza-
tion, moratorium, or similar laws affecting
creditors’ rights generally.

(e) Compliance With Laws. The Borrower is
in compliance in all material respects with
all federal, state, and local laws, rules, regu-
lations, ordinances, codes, and orders (collec-
tively, ‘“‘Laws’’), the failure to comply with
which could have a material adverse effect
on the condition, financial or otherwise, op-
erations, properties, or business of the Bor-
rower, or on the ability of the Borrower to
perform its obligations under the Loan Docu-
ments, except as the Borrower has disclosed
on Schedule 1 attached hereto.

(f) Litigation. There are no pending legal,
arbitration, or governmental actions or pro-
ceedings to which the Borrower is a party or
to which any of its property is subject which,
if adversely determined, could have a mate-
rial adverse effect on the condition, financial
or otherwise, operations, properties, profits
or business of the Borrower, or on the ability
of the Borrower to perform its obligations
under the Loan Documents, and to the best
of the Borrower’s knowledge, no such actions
or proceedings are threatened or con-
templated, except as the Borrower has dis-
closed to RUS in writing.

(g) Title to Property. As to property which is
presently included in the description of
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Mortgaged Property, the Borrower holds
good and marketable title to all of its real
property and owns all of its personal prop-
erty free and clear of any Lien except the
Liens specifically identified on Schedule 2
attached hereto (the ‘“‘Existing Liens’’), and
Permitted Encumbrances or Liens permitted
under the Mortgage.

(h) Financial Statements; No Material Ad-
verse Change; Etc. All financial statements
submitted to RUS in connection with the ap-
plication for the Loan or in connection with
this Agreement fairly and fully present the
financial condition of the Borrower and the
results of the Borrower’s operations for the
periods covered thereby and are prepared in
accordance with RUS Accounting Require-
ments consistently applied. Since the dates
thereof, there has been no material adverse
change in the financial condition or oper-
ations of the Borrower. All budgets, projec-
tions, feasibility studies, and other docu-
mentation submitted by the Borrower to
RUS are based upon assumptions that are
reasonable and realistic, and as of the date
hereof, no fact has come to light, and no
event or transaction has occurred, which
would cause any assumption made therein
not to be reasonable or realistic.

(i) Principal Place of Business; Records. The
principal place of business and chief execu-
tive office of the Borrower is at the address
of the Borrower shown on Schedule 1 at-
tached hereto.

(j) Location of Properties. All property
owned by the Borrower is located in the
counties identified in Schedule 1 hereto.

(k) Subsidiaries. The Borrower has no sub-
sidiary, except as the Borrower has disclosed
to RUS in writing.

(1) Defaults Under Other Agreements. The
Borrower is not in default under any agree-
ment or instrument to which it is a party or
under which any of its properties are subject
that is material to its financial condition,
operations, properties, profits, or business.

(m) Survival. All representations and war-
ranties made by the Borrower herein or
made in any certificate delivered pursuant
hereto shall survive the making of the Ad-
vances and the execution and delivery to
RUS of the Note.

ARTICLE IIT—LOAN

Section 3.1. Advances

RUS agrees to make, and the Borrower
agrees to request, on the terms and condi-
tions of this Agreement, Advances from time
to time in an aggregate principal amount
not to exceed the RUS Commitment. On the
Termination Date, RUS may stop advancing
funds and limit the RUS Commitment to the
amount advanced prior to such date. The ob-
ligation of the Borrower to repay the Ad-
vances shall be evidenced by the Note in the
principal amount of the unpaid principal
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amount of the Advances from time to time
outstanding. The Borrower shall give RUS
written notice of the date on which each Ad-
vance is to be made.

Section 3.2. Interest Rate and Payment

The Note shall be payable and bear inter-
est as follows:

(a) Payments and Amortization. Principal
shall be amortized in accordance with the
method stated in Schedule 1 hereto and more
fully described in the form of Note attached
hereto as Exhibit A.

(b) Application of Payments. All payments
which the Borrower sends to RUS on any
outstanding obligation owed to RUS shall be
applied in the manner provided in the Bor-
rower’s loan documents to which such pay-
ments relate and in a manner consistent
with RUS policies, practices, and procedures
for obligations that have been similarly clas-
sified by RUS.

(c) Electronic Funds Transfer. Except as oth-
erwise prescribed by RUS, the Borrower shall
make all payments on the Note utilizing
electronic funds transfer procedures as speci-
fied by RUS.

(d) Fired or Variable Rate. The Note shall
bear interest at either a fixed or variable
rate in accordance with the method stated in
Schedule 1 hereto and as more particularly
described in the form of Note attached here-
to as Exhibit A.

Section 3.3. Prepayment

The Borrower has no right to prepay the
Note in whole or in part except such rights,
if any, as are expressly provided for in the
Note. However, prepayment of the Note (and
any penalties) shall be mandatory under Sec-
tion [5.3] hereof if the Borrower has used a
Contemporaneous Loan in order to qualify
for the RUS Commitment, and later prepays
the Contemporaneous Loan.

ARTICLE IV—CONDITIONS OF LENDING

Section 4.1. General Conditions

The obligation of RUS to make any Ad-
vance hereunder is subject to satisfaction of
each of the following conditions precedent
on or before the date of such Advance:

(a) Legal Matters. All legal matters inci-
dent to the consummation of the trans-
actions hereby contemplated shall be satis-
factory to counsel for RUS.

(b) Loan Documents. That RUS receive duly
executed originals of this Agreement and the
other Loan Documents.

(c) Authorization. That RUS receive evi-
dence satisfactory to it that all corporate
documents and proceedings of the Borrower
necessary for duly authorizing the execution,
delivery and performance of the Loan Docu-
ments have been obtained and are in full
force and effect.
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(d) Approvals. That RUS receive evidence
satisfactory to it that all consents and ap-
provals (including without limitation the
consents referred to in Section [2.1(¢)] of this
Agreement) which are necessary for, or re-
quired as a condition of, the validity and en-
forceability of each of the Loan Documents
have been obtained and are in full force and
effect.

(e) Event of Default. That no Event of De-
fault specified in Article VII and no event
which, with the lapse of time or the notice
and lapse of time specified in Article VII
would become such an Event of Default,
shall have occurred and be continuing, or
shall have occurred after giving effect to the
Advance on the books of the Borrower.

(f) Continuing Representations and Warran-
ties. That the representations and warranties
of the Borrower contained in this Agreement
be true and correct on and as of the date of
such Advance as though made on and as of
such date.

(g) Opinion of Counsel. That RUS receive an
opinion of counsel for the Borrower (who
shall be acceptable to RUS) in form and con-
tent acceptable to RUS.

(h) Mortgage Filing. The Mortgage shall
have been duly recorded as a mortgage on
real property, including after-acquired real
property, and duly filed, recorded or indexed
as a security interest in personal property,
including after acquired personal property,
wherever RUS shall have requested, all in ac-
cordance with applicable law, and the Bor-
rower shall have caused satisfactory evi-
dence thereof to be furnished to RUS.

(i) Wholesale Power Contract. That the Bor-
rower shall not be in default under the terms
of, or contesting the validity of, any con-
tract for sales for resale that has been
pledged by any entity to RUS as security for
the repayment of any loan made or guaran-
teed by RUS under the Act.

(j) Material Adverse Change. That there has
occurred no material adverse change in the
business or condition, financial or otherwise,
of the Borrower and nothing has occurred
which in the opinion of RUS materially and
adversely affects the Borrower’s ability to
meet its obligations hereunder.

(k) Requisitions. That the Borrower shall
requisition all Advances by submitting its
requisition to RUS in form and substance
satisfactory to RUS. Requisitions shall be
made only for the purpose(s) set forth herein.
The Borrower agrees to apply the proceeds of
the Advances in accordance with its loan ap-
plication with such modifications as may be
mutually agreed.

(1) Flood Insurance. That for any Advance
used in whole or in part to finance the con-
struction or acquisition of any building in
any area identified by the Secretary of Hous-
ing and Urban Development pursuant to the
Flood Disaster Protection Act of 1973 (the
““Flood Insurance Act’) or any rules, regula-
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tions or orders issued to implement the
Flood Insurance Act (‘‘Rules’) as any area
having special flood hazards, or to finance
any facilities or materials to be located in
any such building, or in any building owned
or occupied by the Borrower and located in
such a flood hazard area, the Borrower has
submitted evidence, in form and substance
satisfactory to RUS, or RUS has otherwise
determined, that (i) the community in which
such area is located is then participating in
the national flood insurance program, as re-
quired by the Flood Insurance Act and any
Rules, and (ii) the Borrower has obtained
flood insurance coverage with respect to
such building and contents as may then be
required pursuant to the Flood Insurance
Act and any Rules.

(m) Compliance With Loan Contract and
Mortgage. That the Borrower is in material
compliance with all provisions of this Agree-
ment and the Mortgage.

Section 4.2. Special Conditions

The obligation of RUS to make any Ad-
vance hereunder is also subject to satisfac-
tion, on or before the date of such Advance,
of each of the special conditions, if any, list-
ed in Schedule 1 hereto.

ARTICLE V—AFFIRMATIVE COVENANTS

Section 5.1. Generally

Unless otherwise agreed to in writing by
RUS, while this Agreement is in effect,
whether or not any Advance is outstanding,
the Borrower agrees to duly observe each of
the affirmative covenants contained in this
Article:

Section 5.2. Annual Certificates

(a) Performance Under Loan Documents. The
Borrower shall duly observe and perform all
of its obligations under each of the Loan
Documents.

(b) Annual Certification. Within ninety (90)
days after the close of each calendar year,
commencing with the year following the
yvear in which the initial Advance hereunder
shall have been made, the Borrower shall de-
liver to RUS a written statement signed by
its General Manager, stating that during
such year the Borrower has fulfilled all of its
obligations under the Loan Documents
throughout such year in all material re-
spects or, if there has been a default in the
fulfillment of any such obligations, speci-
fying each such default known to said person
and the nature and status thereof.

Section 5.3. Simultaneous Prepayment of
Contemporaneous Loans

If the Borrower shall at any time prepay in
whole or in part the Contemporaneous Loan
described on Schedule 1, the Borrower shall
prepay the RUS Note correspondingly in

202



Rural Utilities Service, USDA

order to maintain the ratio that the Contem-
poraneous Loan bears to the RUS Commit-
ment. If the RUS Note calls for a prepay-
ment penalty or premium, such amount shall
be paid but shall not be used in computing
the amount needed to be paid to RUS under
this section to maintain such ratio. In the
case of Contemporaneous Loans and RUS
Notes existing prior to the date of this
Agreement under previous agreements, pre-
payments shall be treated as if governed by
this section. Provided, however, in all cases
prepayments associated with refinancing or
refunding a Contemporaneous Loan pursuant
to Article II of the Mortgage are not consid-
ered to be prepayments for purposes of this
Agreement if they satisfy each of the fol-
lowing requirements:

(a) Principal. The principal amount of such
refinancing or refunding loan is not less than
the amount of loan principal being refi-
nanced; and

(b) Weighted Average Life. The weighted av-
erage life of the refinancing or refunding
loan is materially equal to the weighted av-
erage remaining life of the loan being refi-
nanced.

Section 5.4 Rates To Provide Revenue Sufficient
to Meet Coverage Ratios Requirements

(a) Prospective Requirement. The Borrower
shall design and implement rates for utility
service furnished by it to provide sufficient
revenue (along with other revenue available
to the Borrower in the case of TIER and
DSC) (i) to pay all fixed and variable ex-
penses when and as due, (ii) to provide and
maintain reasonable working capital, and
(iii) to maintain, on an annual basis, the
Coverage Ratios. In designing and imple-
menting rates under this paragraph, such
rates should be capable of producing at least
enough revenue to meet the requirements of
this paragraph under the assumption that
average weather conditions in the Bor-
rower’s service territory shall prevail in the
future, including average Utility System
damage and outages due to weather and the
related costs.

(b) The average Coverage Ratios achieved
by the Borrower in the 2 best years out of
the 3 most recent calendar years must be not
less than any of the following:

TIER=1.25
DSC=1.25
OTIER=1.1
ODSC=1.1

(c) Prospective Notice of Change in Rates.
The Borrower shall give thirty (30) days
prior written notice of any proposed change
in its general rate structure to RUS if RUS
has requested in writing that it be notified
in advance of such changes.

(d) Routine Reporting of Coverage Ratios.
Promptly following the end of each calendar
year, the Borrower shall report, in writing,

Pt. 1718, Subpt. C, App. A

to RUS the TIER, Operating TIER, DSC and
Operating DSC levels which were achieved
during that calendar year.

(e) Reporting Non-achievement of Retrospec-
tive Requirement. If the Borrower fails to
achieve the average levels required by para-
graph (b) of this section, it must promptly
notify RUS in writing to that effect.

(f) Corrective Plans. Within 30 days of send-
ing a notice to RUS under paragraph (e) of
this section, or of being notified by RUS,
whichever is earlier, the Borrower in con-
sultation with RUS, shall provide a written
plan satisfactory to RUS setting forth the
actions that shall be taken to achieve the re-
quired Coverage Ratios on a timely basis.

(g) Noncompliance. Failure to design and
implement rates pursuant to paragraph (a) of
this section and failure to develop and imple-
ment the plan called for in paragraph (f) of
this section shall constitute an Event of De-
fault under this Agreement in the event that
REA so notifies the Borrower to that effect
under section [7.1(d)] of this Agreement.

Section 5.5. Depreciation Rates

The Borrower shall adopt as its deprecia-
tion rates only those which have been pre-
viously approved for the Borrower by RUS.

Section 5.6. Property Maintenance

The Borrower shall maintain and preserve
its Utility System in compliance in all mate-
rial respects with the provisions of the Mort-
gage, RUS Regulations and all applicable
laws.

Section 5.7. Financial Books

The Borrower shall at all times keep, and
safely preserve, proper books, records and ac-
counts in which full and true entries shall be
made of all of the dealings, business and af-
fairs of the Borrower and its Subsidiaries, in
accordance with any applicable RUS Ac-
counting Requirements.

Section 5.8. Rights of Inspection

The Borrower shall afford RUS, through its
representatives, reasonable opportunity, at
all times during business hours and upon
prior notice, to have access to and the right
to inspect the Utility System, any other
property encumbered by the Mortgage, and
any or all books, records, accounts, invoices,
contracts, leases, payrolls, canceled checks,
statements and other documents and papers
of every kind belonging to or in the posses-
sion of the Borrower or in anyway pertaining
to its property or business, including its
Subsidiaries, if any, and to make copies or
extracts therefrom.

Section 5.9. Area Coverage

(a) The Borrower shall make diligent effort
to extend electric service to all unserved per-
sons within the service area of the Borrower
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who (i) desire such service and (ii) meet all
reasonable requirements established by the
Borrower as a condition of such service.

(b) If economically feasible and reasonable
considering the cost of providing such serv-
ice and/or the effects on consumers’ rates,
such service shall be provided, to the max-
imum extent practicable, at the rates and
minimum charges established in the Bor-
rower’s rate schedules, without the payment
of such persons, other than seasonal or tem-
porary consumers, of a contribution in aid of
construction. A seasonal consumer is one
that demands electric service only during
certain seasons of the year. A temporary
consumer is a seasonal or year-round con-
sumer that demands electric service over a
period of less than five years.

(c) The Borrower may assess contributions
in aid of construction provided such assess-
ments are consistent with this section.

Section 5.10. Real Property Acquisition

In acquiring real property, the Borrower
shall comply in all material respects with
the provisions of the Uniform Relocation As-
sistance and Real Property Acquisition Poli-
cies Act of 1970 (the ‘‘Uniform Act”), as
amended by the Uniform Relocation Act
Amendments of 1987, and 49 CFR part 24, ref-
erenced by 7 CFR part 21, to the extent the
Uniform Act is applicable to such acquisi-
tion.

Section 5.11. ““‘Buy American’’ Requirements

The Borrower shall use or cause to be used
in connection with the expenditures of funds
advanced on account of the Loan only such
unmanufactured articles, materials, and sup-
plies as have been mined or produced in the
United States or any eligible country, and
only such manufactured articles, materials,
and supplies as have been manufactured in
the United States or any eligible country
substantially all from articles, materials,
and supplies mined, produced or manufac-
tured, as the case may be, in the United
States or any eligible country, except to the
extent RUS shall determine that such use
shall be impracticable or that the cost there-
of shall be unreasonable. For purposes of this
section, an ‘‘eligible country’’ is any country
that applies with respect to the United
States an agreement ensuring reciprocal ac-
cess for United States products and services
and United States suppliers to the markets
of that country, as determined by the United
States Trade Representative.

Section 5.12. Power Requirements Studies

The Borrower shall prepare and use power
requirements studies of its electric loads and
future energy and capacity requirements in
conformance with RUS Regulations.
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Section 5.13. Long Range Engineering Plans
and Construction Work Plans

The Borrower shall develop, maintain and
use up-to-date long-range engineering plans
and construction work plans in conformance
with RUS Regulations.

Section 5.14. Design Standards, Construction
Standards, and List of Materials

The Borrower shall use design standards,
construction standards, and lists of accept-
able materials in conformance with RUS
Regulations.

Section 5.15. Plans and Specifications

The Borrower shall submit plans and speci-
fications for construction to RUS for review
and approval, in conformance with RUS Reg-
ulations, if the construction will be financed
in whole or in part by a loan made or guar-
anteed by RUS.

Section 5.16. Standard Forms of Construction
Contracts, and Engineering and Architectural
Services Contracts

The Borrower shall use the standard forms
of contracts promulgated by RUS for con-
struction, procurement, engineering services
and architectural services in conformance
with RUS Regulations, if the construction,
procurement, or services are being financed
in whole or in part by a loan being made or
guaranteed by RUS.

Section 5.17. Contract Bidding Requirements

The Borrower shall follow RUS contract
bidding procedures in conformance with RUS
Regulations when contracting for construc-
tion or procurement financed in whole or in
part by a loan made or guaranteed by RUS.

Section 5.18. Nondiscrimination

(a) Equal Opportunity Provisions in Con-
struction Contracts. The Borrower shall incor-
porate or cause to be incorporated into any
construction contract, as defined in Execu-
tive Order 11246 of September 24, 1965 and im-
plementing regulations, which is paid for in
whole or in part with funds obtained from
RUS or borrowed on the credit of the United
States pursuant to a grant, contract, loan,
insurance or guarantee, or undertaken pur-
suant to any RUS program involving such
grant, contract, loan, insurance or guar-
antee, the equal opportunity provisions set
forth in Exhibit B hereto entitled Equal Op-
portunity Contract Provisions.

(b) Equal Opportunity Contract Provisions
Also Bind the Borrower. The Borrower further
agrees that it shall be bound by such equal
opportunity clause in any federally assisted
construction work which it performs itself
other than through the permanent work
force directly employed by an agency of gov-
ernment.
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(c) Sanctions and Penalties. The Borrower
agrees that it shall cooperate actively with
RUS and the Secretary of Labor in obtaining
the compliance of contractors and sub-
contractors with the equal opportunity
clause and the rules, regulations and rel-
evant orders of the Secretary of Labor, that
it shall furnish RUS and the Secretary of
Labor such information as they may require
for the supervision of such compliance, and
that it shall otherwise assist the admin-
istering agency in the discharge of RUS’s
primary responsibility for securing compli-
ance. The Borrower further agrees that it
shall refrain from entering into any contract
or contract modification subject to Execu-
tive Order 11246 with a contractor debarred
from, or who has not demonstrated eligi-
bility for, Government contracts and feder-
ally assisted construction contracts pursu-
ant to Part II, Subpart D of Executive Order
11246 and shall carry out such sanctions and
penalties for violation of the equal oppor-
tunity clause as may be imposed upon con-
tractors and subcontractors by RUS or the
Secretary of Labor pursuant to Part II, Sub-
part D of Executive Order 11246. In addition,
the Borrower agrees that if it fails or refuses
to comply with these undertakings RUS may
cancel, terminate or suspend in whole or in
part this contract, may refrain from extend-
ing any further assistance under any of its
programs subject to Executive Order 11246
until satisfactory assurance of future com-
pliance has been received from such Bor-
rower, or may refer the case to the Depart-
ment of Justice for appropriate legal pro-
ceedings.

Section 5.19. Financial Reports

The Borrower shall cause to be prepared
and furnished to RUS a full and complete an-
nual report of its financial condition and of
its operations in form and substance satis-
factory to RUS, audited and certified by
Independent certified public accountants
satisfactory to RUS and accompanied by a
report of such audit in form and substance
satisfactory to RUS. The Borrower shall also
furnish to RUS from time to time such other
reports concerning the financial condition or
operations of the Borrower, including its
Subsidiaries, as RUS may reasonably request
or RUS Regulations require.

Section 5.20. Miscellaneous Reports and Notices

The Borrower shall furnish to RUS:

(a) Notice of Default. Promptly after becom-
ing aware thereof, notice of: (i) the occur-
rence of any default; and (ii) the receipt of
any notice given pursuant to the Mortgage
with respect to the occurrence of any event
which with the giving of notice or the pas-
sage of time, or both, could become an
“Event of Default’” under the Mortgage.
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(b) Notice of Non-Environmental Litigation.
Promptly after the commencement thereof,
notice of the commencement of all actions,
suits or proceedings before any court, arbi-
trator, or governmental department, com-
mission, board, bureau, agency, or instru-
mentality affecting the Borrower which, if
adversely determined, could have a material
adverse effect on the condition, financial or
otherwise, operations, properties or business
of the Borrower, or on the ability of the Bor-
rower to perform its obligations under the
Loan Documents.

(c) Notice of Environmental Litigation. With-
out limiting the provisions of Section
[6.20(b)] above, promptly after receipt there-
of, notice of the receipt of all pleadings, or-
ders, complaints, indictments, or other com-
munications alleging a condition that may
require the Borrower to undertake or to con-
tribute to a cleanup or other response under
laws relating to environmental protection,
or which seek penalties, damages, injunctive
relief, or criminal sanctions related to al-
leged violations of such laws, or which claim
personal injury or property damage to any
person as a result of environmental factors
or conditions for which the Borrower is not
fully covered by insurance, or which, if ad-
versely determined, could have a material
adverse effect on the condition, financial or
otherwise, operations, properties or business
of the Borrower, or on the ability of the Bor-
rower to perform its obligations under the
Loan Documents.

(d) Notice of Change of Place of Business.
Promptly in writing, notice of any change in
location of its principal place of business or
the office where its records concerning ac-
counts and contract rights are kept.

(e) Regulatory and Other Notices. Promptly
after receipt thereof, copies of any notices or
other communications received from any
governmental authority with respect to any
matter or proceeding which could have a ma-
terial adverse effect on the condition, finan-
cial or otherwise, operations, properties, or
business of the Borrower, or on the ability of
the Borrower to perform its obligations
under the Loan Documents.

(f) Material Adverse Change. Promptly, no-
tice of any matter which has resulted or may
result in a material adverse change in the
condition, financial or otherwise, operations,
properties, or business of the Borrower, or
the ability of the Borrower to perform its ob-
ligations under the Loan Documents.

(g) Other Information. Such other informa-
tion regarding the condition, financial or
otherwise, or operations of the Borrower as
RUS may, from time to time, reasonably re-
quest.

Section 5.21. Special Construction Account

The Borrower shall hold all moneys ad-
vanced to it by RUS hereunder in trust for
RUS and shall deposit such moneys promptly
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after the receipt thereof in a bank or banks
which meet the requirements of Section [6.7]
of this Agreement. Any account (hereinafter
called ‘‘Special Construction Account’) in
which any such moneys shall be deposited
shall be insured by the Federal Deposit In-
surance Corporation or other federal agency
acceptable to RUS and shall be designated by
the corporate name of the Borrower followed
by the words ‘‘Trustee, Special Construction
Account.” Moneys in any Special Construc-
tion Account shall be used solely for the con-
struction and operation of the Utility Sys-
tem and may be withdrawn only upon
checks, drafts, or orders signed on behalf of
the Borrower and countersigned by an execu-
tive officer thereof.

Section 5.22. Additional Affirmative Covenants

The Borrower also agrees to comply with
any additional affirmative covenant(s) iden-
tified in Schedule 1 hereto.

ARTICLE VI—NEGATIVE COVENANTS

Section 6.1. General

Unless otherwise agreed to in writing by
RUS, while this Agreement is in effect,
whether or not any Advance is outstanding
hereunder, the Borrower shall duly observe
each of the negative covenants set forth in
this Article.

Section 6.2. Limitations on System Extensions
and Additions

(a) The Borrower shall not extend or add to
its Electric System either by construction or
acquisition without the prior written ap-
proval of RUS if the construction or acquisi-
tion is financed or will be financed, in whole
or in part, by a RUS loan or loan guarantee.

(b) The Borrower shall not extend or add to
its Electric System with funds from other
sources without prior written approval of
RUS in the case of:

(1) Generating facilities if the combined
capacity of the facilities to be built, pro-
cured, or leased, including any future facili-
ties included in the planned project, will ex-
ceed the lesser of 5 Megawatts or 30 percent
of the Borrower’s Equity;

(2) Existing electric facilities or systems in
service whose purchase price, or capitalized
value in the case of a lease, exceeds ten per-
cent of the Borrower’s Net Utility Plant; and

(3) Any project to serve a customer whose
annual Kwh purchases or maximum annual
Kw demand is projected to exceed 25 percent
of the Borrower’s total Kwh sales or max-
imum Kw demand in the year immediately
preceding the acquisition or start of con-
struction of facilities.
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Section 6.3. Limitations on Changing Principal
Place of Business

The Borrower shall not change its prin-
cipal place of business or keep property in a
county not shown on a schedule to the Mort-
gage if the change would cause the lien in
favor of RUS to become unperfected or fail
to become perfected, as the case may be, un-
less, prior thereto, the Borrower shall have
taken all steps required by law in order to
assure that the lien in favor of RUS remains
or becomes perfected, as the case may be,
and, in either event, such lien has the pri-
ority accorded by the Mortgage.

Section 6.4. Limitations on Employment and
Retention of Manager

At any time any Event of Default, or any
occurrence which with the passage of time or
giving of notice would be an Event of De-
fault, occurs and is continuing the Borrower
shall not employ any general manager of the
Utility System or the Electric System or
any person exercising comparable authority
to such a manager unless such employment
shall first have been approved by RUS. If any
Event of Default, or any occurrence which
with the passage of time or giving of notice
would be an Event of Default, occurs and is
continuing and RUS requests the Borrower
to terminate the employment of any such
manager or person exercising comparable au-
thority, or RUS requests the Borrower to
terminate any contract for operating the
Utility System or the Electric System, the
Borrower shall do so within thirty (30) days
after the date of such notice. All contracts in
respect of the employment of any such man-
ager or person exercising comparable author-
ity, or for the operation of the Utility Sys-
tem or the Electric System, shall contain
provisions to permit compliance with the
foregoing covenants.

Section 6.5. Limitations on Certain Types of
Contracts

Without the prior approval of RUS in writ-
ing, the Borrower shall not enter into any of
the following contracts:

(a) Construction Contracts. Any contract for
construction or procurement or for architec-
tural and engineering services in connection
with its Electric System if the project is fi-
nanced or will be financed, in whole or in
part, by a RUS loan or loan guarantee;

(b) Large retail power contracts. Any con-
tract to sell electric power and energy for pe-
riods exceeding two (2) years if the kWh sales
or KW demand for any year covered by such
contract shall exceed 25 percent of the Bor-
rower’s total kWh sales or maximum kW de-
mand for the year immediately preceding
the execution of such contract;

(c) Wholesale power contracts. Any contract
to sell electric power or energy for resale and
any contract to purchase electric power or
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energy that, in either case, has a term ex-
ceeding two (2) years;

(d) Power supply arrangements. Any inter-
connection agreement, interchange agree-
ment, wheeling agreement, pooling agree-
ment or similar power supply arrangement
that has a term exceeding two (2) years;

(e) System management and maintenance con-
tracts. Any contract for the management and
operation of all or substantially all of its
Electric System; or

(f) Other contracts. Any contracts of the
type described on Schedule 3.

Section 6.6. Limitations on Mergers and Sale,
Lease or Transfer of Capital Assets

(a) The Borrower shall not consolidate
with, or merge, or sell all or substantially all
of its business or assets, to another entity or
person except to the extent it is permitted to
do so under the Mortgage. The exception
contained in this paragraph (a) is subject to
the additional limitation set forth in para-
graph (b) of this section.

(b) The Borrower shall not, without the
written approval of the Administrator, vol-
untarily or involuntarily sell, convey or dis-
pose of any portion of its business or assets
(including, without limitation, any portion
of its franchise or service territory) to an-
other entity or person if such sale, convey-
ance or disposition could reasonably be ex-
pected to reduce the Borrower’s existing or
future requirements for energy or capacity
being furnished to the Borrower under any
wholesale power contract which has been
pledged as security to RUS.

Section 6.7. Limitations on Using non-FDIC
Insured Depositories

Without the prior written approval of RUS,
the Borrower shall not place the proceeds of
the Loan or any loan which has been made or
guaranteed by RUS in the custody of any
bank or other depository that is not insured
by the Federal Deposit Insurance Corpora-
tion or other federal agency acceptable to
RUS.

Section 6.8. Limitation on Distributions

Without the prior written approval of RUS,
the Borrower shall not in any calendar year
make any Distributions (exclusive of any
Distributions to the estates of deceased nat-
ural patrons) to its members, stockholders
or consumers except as follows:

(a) Equity above 30%. If, after giving effect
to any such Distribution, the Equity of the
Borrower shall be greater than or equal to
30% of its Total Assets; or

(b) Equity above 20%. If, after giving effect
to any such Distribution, the aggregate of
all Distributions made during the calendar
year when added to such Distribution shall
be less than or equal to 25% of the prior
year’s margins.
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Provided however, that in no event shall
the Borrower make any Distributions if
there is unpaid when due any installment of
principal of (premium, if any) or interest on
its Notes, if the Borrower is otherwise in de-
fault hereunder or if, after giving effect to
any such Distribution, the Borrower’s cur-
rent and accrued assets would be less than
its current and accrued liabilities.

Section 6.9. Limitations on Loans, Investments
and Other Obligations

The Borrower shall not make any loan or
advance to, or make any investment in, or
purchase or make any commitment to pur-
chase any stock, bonds, notes or other secu-
rities of, or guaranty, assume or otherwise
become obligated or liable with respect to
the obligations of, any other person, firm or
corporation, except as permitted by the Act
and RUS Regulations.

Section 6.10. Depreciation Rates

The Borrower shall not file with or submit
for approval of regulatory bodies any pro-
posed depreciation rates which are incon-
sistent with RUS Regulations.

Section 6.11. Historic Preservation

The Borrower shall not, without approval
in writing by RUS, use any Advance to con-
struct any facilities which shall involve any
district, site, building, structure or object
which is included in, or eligible for inclusion
in, the National Register of Historic Places
maintained by the Secretary of the Interior
pursuant to the Historic Sites Act of 1935 and
the National Historic Preservation Act of
1966.

Section 6.12. Rate Reductions

Without the prior written approval of RUS,
the Borrower shall not decrease its rates if it
has failed to achieve all of the Coverage Ra-
tios for the calendar year prior to such re-
duction.

Section 6.13. Limitations on Additional
Indebtedness

Except as expressly permitted by Article IT
of the Mortgage and subject to the further
limitations expressed in the next section, the
Borrower shall not incur, assume, guarantee
or otherwise become liable in respect of any
debt for borrowed money and Restricted
Rentals (including Subordinated Indebted-
ness) other than the following: (‘‘Permitted
Debt””)

(a) Additional Notes issued in compliance
with Article II of the Mortgage;

(b) Purchase money indebtedness in non-
Utility System property, in an amount not
exceeding 10% of Net Utility Plant;

(c) Restricted Rentals in an amount not to
exceed 5% of Equity during any 12 consecu-
tive calendar month period;
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(d) Unsecured lease obligations incurred in
the ordinary course of business except Re-
stricted Rentals;

(e) Unsecured indebtedness for borrowed
money, except when the aggregate amount of
such indebtedness exceeds 15% of Net Utility
Plant and after giving effect to such unse-
cured indebtedness the Borrower’s Equity is
less than 30% of its Total Assets;

(f) Debt represented by dividends declared
but not paid; and

(g) Subordinated Indebtedness approved by
RUS.

PROVIDED, However, that the Borrower
may incur Permitted Debt without the con-
sent of RUS only so long as there exists no
Event of Default hereunder and there has
been no continuing occurrence which with
the passage of time and giving of notice
could become an Event of Default hereunder.

PROVIDED, FURTHER, by executing this
Agreement any consent of RUS that the Bor-
rower would otherwise be required to obtain
under this Section is hereby deemed to be
given or waived by RUS by operation of law
to the extent, but only to the extent, that to
impose such a requirement of RUS consent
would clearly violate federal laws or RUS
Regulations.

Section 6.14. Limitations on Issuing Additional
Indebtedness Secured Under the Mortgage

(a) The Borrower shall not issue any Addi-
tional Notes under the Mortgage to finance
Eligible Property Additions without the
prior written consent of RUS unless the fol-
lowing additional requirements are met in
addition to the requirements set forth in the
Mortgage for issuing Additional Notes:

(1) The weighted average life of the loan
evidenced by such Notes does not exceed the
weighted average of the expected remaining
useful lives of the assets being financed;

(2) The principal of the loan evidenced by
such Notes is amortized at a rate that shall
yield a weighted average life that is not
greater than the weighted average life that
would result from level payments of prin-
cipal and interest; and

(3) The principal of the loan being evi-
denced by such Notes has a maturity of not
less than 5 years.

(b) The Borrower shall not issue any Addi-
tional Notes under the Mortgage to refund or
refinance Notes without the prior written
consent of RUS unless, in addition to the re-
quirements set forth in the Mortgage for
issuing Refunding or Refinancing Notes, the
weighted average life of any such Refunding
or Refinancing Notes is not greater than the
weighted average remaining life of the Notes
being refinanced.

(c) Any request for consent from RUS
under this section, shall be accompanied by
a certificate of the Borrower’s manager sub-
stantially in the form attached to this
Agreement as Exhibit C-1 in the case of
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Notes being issued under Section [2.01] of the
Mortgage and C-2 in the case of Notes being
issued under Section [2.02] of the Mortgage.

Section 6.15. Impairment of Contracts Pledged to
RUS

The Borrower shall not materially breach
any obligation to be paid or performed by
the Borrower on any contract, or take any
action which is likely to materially impair
the value of any contract, which has been
pledged as security to RUS by the Borrower
or any other entity.

Section 6.16. Additional Negative Covenants

The Borrower also agrees to comply with
any additional negative covenant(s) identi-
fied in Schedule 1 hereto.

ARTICLE VII—DEFAULT

Section 7.1. Events of Default

The following shall be Events of Default
under this Agreement:

(a) Representations and Warranties. Any rep-
resentation or warranty made by the Bor-
rower in Article II hereof or any certificate
furnished to RUS hereunder or under the
Mortgage shall prove to have been incorrect
in any material respect at the time made
and shall at the time in question be untrue
or incorrect in any material respect and re-
main uncured;

(b) Payment. Default shall be made in the
payment of or on account of interest on or
principal of the Note when and as the same
shall be due and payable, whether by accel-
eration or otherwise, which shall remain
unsatisfied for five (5) Business Days;

(c) Borrowing Under the Mortgage in Viola-
tion of the Loan Contract. Default by the Bor-
rower in the observance or performance of
any covenant or agreement contained in Sec-
tion 6.14 of this Agreement.

(d) Other Covenants. Default by the Bor-
rower in the observance or performance of
any other covenant or agreement contained
in any of the Loan Documents, which shall
remain unremedied for 30 calendar days after
written notice thereof shall have been given
to the Borrower by RUS;

(e) Corporate Existence. The Borrower shall
forfeit or otherwise be deprived of its cor-
porate charter, franchises, permits, ease-
ments, consents or licenses required to carry
on any material portion of its business;

(f) Other Obligations. Default by the Bor-
rower in the payment of any obligation,
whether direct or contingent, for borrowed
money or in the performance or observance
of the terms of any instrument pursuant to
which such obligation was created or secur-
ing such obligation;

(g) Bankruptcy. A court having jurisdiction
in the premises shall enter a decree or order
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for relief in respect of the Borrower in an in-
voluntary case under any applicable bank-
ruptcy, insolvency or other similar law now
or hereafter in effect, or appointing a re-
ceiver, liquidator, assignee, custodian, trust-
ee, sequestrator or similar official, or order-
ing the winding up or liquidation of its af-
fairs, and such decree or order shall remain
unstayed and in effect for a period of ninety
(90) consecutive days or the Borrower shall
commence a voluntary case under any appli-
cable bankruptcy, insolvency or other simi-
lar law now or hereafter in effect, or under
any such law, or consent to the appointment
or taking possession by a receiver, liqui-
dator, assignee, custodian or trustee, of a
substantial part of its property, or make any
general assignment for the benefit of credi-
tors; and

(h) Dissolution or Liquidation. Other than as
provided in the immediately preceding sub-
section, the dissolution or liquidation of the
Borrower, or failure by the Borrower
promptly to forestall or remove any execu-
tion, garnishment or attachment of such
consequence as shall impair its ability to
continue its business or fulfill its obligations
and such execution, garnishment or attach-
ment shall not be vacated within 30 days.
The term ‘‘dissolution or liquidation of the
Borrower”, as used in this subsection, shall
not be construed to include the cessation of
the corporate existence of the Borrower re-
sulting either from a merger or consolida-
tion of the Borrower into or with another
corporation following a transfer of all or sub-
stantially all its assets as an entirety, under
the conditions permitting such actions.

ARTICLE VIII—REMEDIES

Section 8.1. Generally

Upon the occurrence of an Event of De-
fault, then RUS may pursue all rights and
remedies available to RUS that are con-
templated by this Agreement or the Mort-
gage in the manner, upon the conditions, and
with the effect provided in this Agreement or
the Mortgage, including, but not limited to,
a suit for specific performance, injunctive re-
lief or damages. Nothing herein shall limit
the right of RUS to pursue all rights and
remedies available to a creditor following
the occurrence of an Event of Default listed
in Article VII hereof. Each right, power and
remedy of RUS shall be cumulative and con-
current, and recourse to one or more rights
or remedies shall not constitute a waiver of
any other right, power or remedy.

Section 8.2. Suspension of Advances

In addition to the rights, powers and rem-
edies referred to in the immediately pre-
ceding section, RUS may, in its absolute dis-
cretion, suspend making Advances hereunder
if (i) any Event of Default, or any occurrence
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which with the passage of time or giving of
notice would be an Event of Default, occurs
and is continuing; (ii) there has occurred a
change in the business or condition, finan-
cial or otherwise, of the Borrower which in
the opinion of RUS materially and adversely
affects the Borrower’s ability to meet its ob-
ligations under the Loan Documents, or (iii)
RUS is authorized to do so under RUS Regu-
lations.

ARTICLE IX—MISCELLANEOUS

Section 9.1. Notices

All notices, requests and other commu-
nications provided for herein including,
without limitation, any modifications of, or
waivers, requests or consents under, this
Agreement shall be given or made in writing
(including, without limitation, by telecopy)
and delivered to the intended recipient at
the ‘“Address for Notices’’ specified below;
or, as to any party, at such other address as
shall be designated by such party in a notice
to each other party. Except as otherwise pro-
vided in this Agreement, all such commu-
nications shall be deemed to have been duly
given when transmitted by telecopier or per-
sonally delivered or, in the case of a mailed
notice, upon receipt, in each case given or
addressed as provided for herein. The Ad-
dress for Notices of the respective parties are
as follows:

Rural Utilities Service, United States De-
partment of Agriculture, Washington, DC
20250-1500

Fax: (202) XXX-XXXX

Attention: [Administrator]

The Borrower:

The address set forth in Schedule 1 hereto

Section 9.2. Expenses

To the extent allowed by law, the Borrower
shall pay all costs and expenses of RUS, in-
cluding reasonable fees of counsel, incurred
in connection with the enforcement of the
Loan Documents or with the preparation for
such enforcement if RUS has reasonable
grounds to believe that such enforcement
may be necessary.

Section 9.3. Late Payments

If payment of any amount due hereunder is
not received at the United States Treasury
in Washington, DC, or such other location as
RUS may designate to the Borrower within
five (5) Business Days after the due date
thereof or such other time period as RUS
may prescribe from time to time in its poli-
cies of general application in connection
with any late payment charge (such unpaid
amount being herein called the ‘‘delinquent
amount’, and the period beginning after
such due date until payment of the delin-
quent amount being herein called the ‘‘late-
payment period’’), the Borrower shall pay to
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RUS, in addition to all other amounts due
under the terms of the Note, the Mortgage
and this Agreement, any late-payment
charge as may be fixed by RUS Regulations
from time to time on the delinquent amount
for the late-payment period.

Section 9.4. Filing Fees

To the extent permitted by law, the Bor-
rower agrees to pay all expenses of RUS (in-
cluding the fees and expenses of its counsel)
in connection with the filing or recordation
of all financing statements and instruments
as may be required by RUS in connection
with this Agreement, including, without lim-
itation, all documentary stamps, recordation
and transfer taxes and other costs and taxes
incident to recordation of any document or
instrument in connection herewith. Bor-
rower agrees to save harmless and indemnify
RUS from and against any liability resulting
from the failure to pay any required docu-
mentary stamps, recordation and transfer
taxes, recording costs, or any other expenses
incurred by RUS in connection with this
Agreement. The provisions of this subsection
shall survive the execution and delivery of
this Agreement and the payment of all other
amounts due hereunder or due on the Note.

Section 9.5. No Waiver

No failure on the part of RUS to exercise,
and no delay in exercising, any right here-
under shall operate as a waiver thereof nor
shall any single or partial exercise by RUS of
any right hereunder preclude any other or
further exercise thereof or the exercise of
any other right.

Section 9.6. Governing Law

EXCEPT TO THE EXTENT GOVERNED
BY APPLICABLE FEDERAL LAW, THE
LOAN DOCUMENTS SHALL BE DEEMED
TO BE GOVERNED BY, AND CONSTRUED
IN ACCORDANCE WITH, THE LAWS OF
THE STATE [IN WHICH THE BORROWER IS
INCORPORATED].

Section 9.7. Holiday Payments

If any payment to be made by the Bor-
rower hereunder shall become due on a day
which is not a Business Day, such payment
shall be made on the next succeeding Busi-
ness Day and such extension of time shall be
included in computing any interest in re-
spect of such payment.

Section 9.8. Rescission

The Borrower may elect not to borrow the
RUS Commitment in which event RUS shall
release the Borrower from its obligations
hereunder, provided the Borrower complies
with such terms and conditions as RUS may
impose for such release and provided also
that if the Borrower has any remaining obli-
gations to RUS for loans made or guaranteed
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by RUS under any Prior Loan Contracts,
RUS may, under Section [9.15] of this Loan
Contract, withhold such release until all
such obligations have been satisfied and dis-
charged.

Section 9.9. Successors and Assigns

This Agreement shall be binding upon and
inure to the benefit of the Borrower and RUS
and their respective successors and assigns,
except that the Borrower may not assign or
transfer its rights or obligations hereunder
without the prior written consent of RUS.

Section 9.10. Complete Agreement; Amendments

Subject to RUS Regulations, this Agree-
ment and the other Loan Documents are in-
tended by the parties to be a complete and
final expression of their agreement. How-
ever, RUS reserves the right to waive its
rights to compliance with any provision of
this Agreement and the other Loan Docu-
ments. No amendment, modification, or
waiver of any provision hereof or thereof,
and no consent to any departure of the Bor-
rower herefrom or therefrom, shall be effec-
tive unless approved in writing by RUS in
the form of either a RUS Regulation or other
writing signed by or on behalf of RUS, and
then such waiver or consent shall be effec-
tive only in the specific instance and for the
specific purpose for which given.

Section 9.11. Headings

The headings and sub-headings contained
in the titling of this Agreement are intended
to be used for convenience only and do not
constitute part of this Agreement.

Section 9.12. Severability

If any term, provision or condition, or any
part thereof, of this Agreement or the Mort-
gage shall for any reason be found or held in-
valid or unenforceable by any governmental
agency or court of competent jurisdiction,
such invalidity or unenforceability shall not
affect the remainder of such term, provision
or condition nor any other term, provision or
condition, and this Agreement, the Note, and
the Mortgage shall survive and be construed
as if such invalid or unenforceable term, pro-
vision or condition had not been contained
therein.

Section 9.13. Right of Setoff

Upon the occurrence and during the con-
tinuance of any Event of Default, RUS is
hereby authorized at any time and from time
to time, without prior notice to the Bor-
rower, to exercise rights of setoff or
recoupment and apply any and all amounts
held or hereafter held, by RUS or owed to
the Borrower or for the credit or account of
the Borrower against any and all of the obli-
gations of the Borrower now or hereafter ex-
isting hereunder or under the Note. RUS
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agrees to notify the Borrower promptly after
any such setoff or recoupment and the appli-
cation thereof, provided that the failure to
give such notice shall not affect the validity
of such setoff, recoupment or application.
The rights of RUS under this section are in
addition to any other rights and remedies
(including other rights of setoff or
recoupment) which RUS may have. Borrower
waives all rights of setoff, deduction,
recoupment or counterclaim.

Section 9.14. Schedules and Exhibits

Each Schedule and Exhibit attached hereto
and referred to herein is each an integral
part of this Agreement.

Section 9.15. Prior Loan Contracts

It is understood and agreed that with re-
spect to all loan agreements previously en-
tered into by and between RUS and the Bor-
rower (hereinafter being referred to as
“Prior Loan Contracts’) the Borrower shall
be required, after the date hereof, to meet af-
firmative and negative covenants as set
forth in this Agreement rather than those
set forth in the Prior Loan Contracts. In ad-
dition, any remaining obligation of RUS to
make additional advances on promissory
notes of the Borrower that have been pre-
viously delivered to RUS under Prior Loan
Contracts shall, after the date hereof, be sub-
ject to the conditions set forth in this Agree-
ment. In the event of any conflict between
any provision set forth in a Prior Loan Con-
tract and any provision in this Agreement,
the requirements as set forth in this Agree-
ment shall apply. Nothing in this section
shall, however, eliminate or modify any spe-
cial condition, special affirmative covenant
or special negative covenant, if any, unless
specifically agreed to in writing by RUS.

Section 9.16. Authority of Representatives of
RUS

In the case of any consent, approval or
waiver from RUS that is required under this
Agreement or any other Loan Document,
such consent, approval or waiver must be in
writing and signed by an authorized RUS
representative to be effective. As used in this
section, ‘‘authorized RUS representative”
means the Administrator of RUS, and also
means a person to whom the Administrator
has officially delegated specific or general
authority to take the action in question.

Section 9.17. Term

This Agreement shall remain in effect
until one of the following two events has oc-
curred:

(a) The Borrower and RUS replace this
Agreement with another written agreement;
or
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(b) All of the Borrower’s obligations under
the prior loan contracts and this Agreement
have been discharged and paid.

IN WITNESS WHEREOF, the parties here-
to have caused this Agreement to be duly ex-
ecuted as of the day and year first above
written.

(Name of Borrower)
(SEAL)
By

President
Attest:

Secretary

RURAL UTILITIES SERVICE
By

Administrator

SCHEDULE 1

[citations subject to change]

1. The purpose of this loan is

and such other purposes

that RUS may agree to in writing in order to

carry out the purposes of the Rural Elec-
trification Act.

2. The Mortgage shall mean the Restated
Mortgage and Security Agreement, dated as
of , between the Borrower
and RUS, as it may have been or shall be
supplemented, amended, consolidated, or re-
stated from time to time.

3. The governmental authority referred to
in Section [2.1(c)] is .

4. The exception being taken to the rep-
resentations in Section [2.1(e)] concerning
material compliance with laws is as follows:

5. The litigatioﬁ referred to in Section
[2.1(f)] is described as follows:

6. The date of the Borrower’s financial in-
formation referred to in Section [2.1(h)] is

7. The principal place of business of the
Borrower referred to in Section [2.1(i)] is

8. All of the property of the Borrower is lo-
cated in the counties of .

9. The subsidiary (or subsidiaries) referred
to in Section [2.1(k)] is (are):

10. The Contemporaneous Loan referred to
in Section [5.3] is described as follows:

Lender:

Amount:

Year of Final Maturity: - -

11. The RUS Commitment referred to in
the definitions means a loan in the principal
amount of § which is being
made by RUS to the Borrower at the

Hardship Rate Municipal Rate
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(CHECK ONE) pursuant to the Rural Elec-
trification Act and RUS Regulations.

12. Amortization of Advance shall be based
upon the method indicated below:

level principal
level debt service
other

13. The SPECIAL condition(s) referred to
in Section [4.2] is (are): .

14. The additional AFFIRMATIVE cov-
enant(s) referred to in Section [5.22] is (are)
as follows: . 15. The additional
NEGATIVE covenant(s) referred to in Sec-
tion [6.16] is (are) as follows:

16. The address 0-1‘ the Borrower referred to
in Section [9.1]. is

SCHEDULE 2—EXISTING LIENS

The Existing Liens referred to in Section
[2.1(g)] are as follows:
[INSERT DESCRIPTION OF EXISTING
LIENS, IF ANY, HERE]

SCHEDULE 3—ADDITIONAL CONTRACTS

The additional contracts referred to in
Section [6.5(f)] are described as follows:

[INSERT LIST OF ANY ADDITIONAL CON-
TRACTS HERE]

EXHIBIT A—FORM OF PROMISSORY NOTE

[INSERT EITHER MUNICIPAL or HARD-
SHIP RATE PROMISSORY NOTE FORM
HERE]

EXHIBIT B—EQUAL OPPORTUNITY CONTRACT
PROVISIONS

During the performance of this contract,
the contractor agrees as follows:

(a) The contractor shall not discriminate
against any employee or applicant for em-
ployment because of race, color, religion, sex
or national origin. The contractor shall take
affirmative action to ensure that applicants
are employed, and that employees are treat-
ed during employment without regard to
their race, color, religion, sex or national or-
igin. Such action shall include, but not be
limited to the following: employment, up-
grading, demotion or transfer, recruitment
or recruitment advertising; layoff or termi-
nation; rates of pay or other forms of com-
pensation; and selection for training, includ-
ing apprenticeship. The contractor agrees to
post in conspicuous places, available to em-
ployees and applicants for employment, no-
tices to be provided setting forth the provi-
sions of this nondiscrimination clause.

(b) The contractor shall, in all solicita-
tions or advertisements for employees placed
by or on behalf of the contractor, state that
all qualified applicants shall receive consid-
eration for employment without regard to
race, color, religion, sex or national origin.
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(c) The contractor shall send to each labor
union or representative of workers with
which he has a collective bargaining agree-
ment or other contract or understanding, a
notice to be provided advising the said labor
union or workers’ representative of the con-
tractor’s commitments under this section,
and shall post copies of the notice in con-
spicuous places available to employees and
applicants for employment.

(d) The contractor shall comply with all
provisions of Executive Order 11246 of Sep-
tember 24, 1965, and of the rules, regulations
and relevant orders of the Secretary of
Labor.

(e) The contractor shall furnish all infor-
mation and reports required by Executive
Order 11246 of September 24, 1965, and by the
rules, regulations and orders of the Sec-
retary of Labor, or pursuant thereto, and
shall permit access to his books, records and
accounts by the administering agency and
the Secretary of Labor for purposes of inves-
tigation to ascertain compliances with such
rules, regulations and orders.

(f) In the event of the contractor’s non-
compliance with the non-discrimination
clauses of this contract or with any of the
said rules, regulations or orders, this con-
tract may be cancelled, terminated or sus-
pended in whole or in part and the con-
tractor may be declared ineligible for further
Government contracts or federally assisted
construction contracts in accordance with
procedures authorized in Executive Order
11246 of September 24, 1965, and such other
sanctions may be imposed and remedies in-
voked as provided in said Executive Order or
by rule, regulation or order of the Secretary
of Labor, or as otherwise provided by law.

(g) The contractor shall include the provi-
sions of paragraphs (a) through (g) in every
subcontract or purchase order unless ex-
empted by rules, regulations or orders of the
Secretary of Labor issued pursuant to sec-
tion 204 of Executive Order 11246, dated Sep-
tember 24, 1965, so that such provisions shall
be binding upon each subcontractor or ven-
dor. The contractor shall take such action
with respect to any subcontract or purchase
order as the administering agency may di-
rect as a means of enforcing such provisions,
including sanctions for noncompliance: Pro-
vided, however, that in the event a con-
tractor becomes involved in, or is threatened
with, litigation with a subcontractor or ven-
dor as a result of such direction by the agen-
cy, the contractor may request the United
States to enter into such litigation to pro-
tect the interests of the United States.

EXHIBIT C-1—MANAGER’S CERTIFICATE RE-
QUIRED UNDER LOAN CONTRACT SECTION 6.14
FOR ADDITIONAL NOTES

On behalf on [Name of
Borrower] - I hereby cer-
tify that the Additional Note or Notes to be
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issued under Section [2.01] of the Mortgage
on or about [Date Note or
Notes are to be Signed]

meet all of the requirements of Section [6.14]
of the Loan Contract, namely:

(a) The weighted average life of the loan
evidenced by such Notes ( years) does
not exceed the weighted average of the ex-
pected remaining useful lives of the assets
being financed ( years) as evidenced
by the attached calculation of said weighted
average lives.

(b) The principal of the loan evidenced by
such Notes shall either be [check one and
provide evidence in the second casel:

(1) repaid based on level payments of
principal and interest throughout the life of
the loan, or

(2) amortized at a rate that shall
yield a weighted average life that is not
greater than the weighted average life that
would result from level payments of prin-
cipal and interest throughout the life of the
loan as evidenced by the attached analysis of
said weighted average lives.

(c) The principal of the loan evidenced by
such Notes has a maturity of not less than 5
years.

[Signed]

[Dated]

[Name]

[Title]

[Name and Address of Borrower]

EXHIBIT C-2—MANAGER’S CERTIFICATE RE-
QUIRED UNDER LOAN CONTRACT SECTION 6.14
FOR REFINANCING NOTES

On behalf on [Name of
Borrower] I hereby cer-
tify that the Additional Note or Notes to be
issued under Section [2.02] of the Mortgage
on or about [Date Note or
Notes are to be Signed]
meet the requirement of Section [6.14] of the
Loan Contract that the weighted average life
of such Notes is not greater than the weight-
ed average remaining life of the Notes being
refinanced, as evidenced by the attached cal-
culation of said weighted average lives.
[Signed]

[Dated]

[Name]

[Title]

[Name and Address of Borrower]

[60 FR 67410, Dec. 29, 1995, as amended at 65
FR 51749, Aug. 25, 2000]

§1720.2

PART 1720—GUARANTEES FOR
BONDS AND NOTES ISSUED FOR
ELECTRIFICATION OR TELEPHONE
PURPOSES

Sec.
1720.1
1720.2
1720.3
1720.4
1720.5
1720.6
1720.7
1720.8
1720.9
1720.10
1720.11
1720.12

Purpose.
Background.
Definitions.
General standards.
Eligibility criteria.
Application process.
Application evaluation.
Issuance of the guarantee.
Guarantee Agreement.
Fees.
Servicing.
Reporting requirement.
1720.13 Limitations on guarantees.
1720.14 Nature of guarantee; acceleration of
guaranteed bonds.
1720.15 Equal opportunity requirements.
AUTHORITY: 7 U.S.C. 901 et seq.; 7 U.S.C.
940C.

SOURCE: 69 FR 63049, Oct. 29, 2004, unless
otherwise noted.

§1720.1 Purpose.

This part prescribes regulations im-
plementing a guarantee program for
bonds and notes issued for electrifica-
tion on telephone purposes authorized
by section 313A of the Rural Elec-
trification Act of 1936 (7 U.S.C. 940c-1).

§1720.2 Background.

The Rural Electrification Act of 1936
(the “RE Act”) (7 U.S.C. 901 et seq.) au-
thorizes the Secretary to guarantee
and make loans to persons, corpora-
tions, states, territories, municipali-
ties, and cooperative, non-profit, or
limited-dividend associations for the
purpose of furnishing or improving
electric and telephone service in rural
areas. Responsibility for administering
electrification and telecommunications
loan and guarantee programs along
with other functions the Secretary
deemed appropriate have been assigned
to RUS under the Department of Agri-
culture Reorganization Act of 1994 (7
U.S.C. 6941 et seq.). The Administrator
of RUS has been delegated responsi-
bility for administering the programs
and activities of RUS, see 7 CFR
1700.25. Section 6101 of the Farm Secu-
rity and Rural Investment Act of 2002
(Pub. L. 107-171) (FSRIA) amended the
RE Act to include a new program under
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section 313A entitled Guarantees for
Bonds and Notes Issued for Electrifica-
tion or Telephone Purposes. This meas-
ure became law on May 13, 2002, and di-
rects the Secretary of Agriculture to
promulgate regulations that carry out
the Program.

§1720.3 Definitions.

For the purpose of this part:

Administrator means the Adminis-
trator of RUS.

Applicant means a bank or other
lending institution organized as a pri-
vate, not-for-profit cooperative asso-
ciation, or otherwise on a non-profit
basis, that is applying for RUS to guar-
antee a bond or note under this part.

Bond Documents means the trust in-
denture, bond resolution, guarantee,
guarantee agreement and all other in-
struments and documentation per-
taining to the issuance of the guaran-
teed bonds.

Borrower means any organization
that has an outstanding loan made or
guaranteed by RUS for rural elec-
trification or rural telephone under the
RE Act, or that is seeking such financ-
ing.

Concurrent Loan means a loan that a
guaranteed lender extends to a bor-
rower for up to 30 percent of the cost of
an eligible electrification or telephone
purpose under the RE Act, concur-
rently with an insured loan made by
the Secretary pursuant to section 307
of the RE Act.

Federal Financing Bank (FFB) means
a government corporation and instru-
mentality of the United States of
America under the general supervision
of the Secretary of the Treasury.

Guarantee means the written agree-
ment between the Secretary and a
guaranteed bondholder, pursuant to
which the Secretary guarantees full re-
payment of the principal, interest, and
call premium, if any, on the guaran-
teed lender’s guaranteed bond.

Guarantee Agreement means the writ-
ten agreement between the Secretary
and the guaranteed lender which sets
forth the terms and conditions of the
guarantee.

Guaranteed Bond means any bond,
note, debenture, or other debt obliga-
tion issued by a guaranteed lender on a
fixed or variable rate basis, and ap-
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proved by the Secretary for a guar-
antee under this part.

Guaranteed Bondholder means any in-
vestor in a guaranteed bond.

Guaranteed Lender means an appli-
cant that has been approved for a guar-
antee under this part.

Loan means any credit instrument
that the guaranteed lender extends to a
borrower for any electrification or
telephone purpose eligible under the
RE Act, including loans as set forth in
section 4 of the RE Act for electricity
transmission lines and distribution
systems (excluding generating facili-
ties) and as set forth in section 201 of
the RE Act for telephone lines, facili-
ties and systems.

Loan documents means the loan
agreement and all other instruments
and documentation between the guar-
anteed lender and the borrower evi-
dencing the making, disbursing, secur-
ing, collecting, or otherwise admin-
istering of a loan.

Program means the guarantee pro-
gram for bonds and notes issued for
electrification or telephone purposes
authorized by section 313A of the RE
Act as amended.

Rating Agency means a bond rating
agency identified by the Securities and
Exchange Commission as a nationally
recognized statistical rating organiza-
tion.

RE Act means the Rural Electrifica-
tion Act of 1936 (7 U.S.C. 901 et seq.) as
amended.

RUS means the Rural Utilities Serv-
ice, a Rural Development agency of the
U.S. Department of Agriculture.

Secretary means the Secretary of Ag-
riculture acting through the Adminis-
trator of RUS.

Subsidy Amount means the amount of
budget authority sufficient to cover
the estimated long-term cost to the
Federal government of a guarantee,
calculated on a net present value basis,
excluding administrative costs and any
incidental effects on government re-
ceipts or outlays, in accordance with
the provisions of the Federal Credit Re-
form Act of 1990 (2 U.S.C. 661 et. seq.)

§1720.4 General standards.

(a) In accordance with section 313A of
the RE Act, a guarantee will be issued
by the Secretary only if the Secretary
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determines, in accordance with the re-
quirements set forth in this part, that:

(1) The proceeds of the guaranteed
bonds will be used by the guaranteed
lender to make loans to borrowers for
electrification or telephone purposes
eligible for assistance under this chap-
ter, or to refinance bonds or notes pre-
viously issued by the guaranteed lender
for such purposes;

(2) At the time the guarantee is exe-
cuted, the total principal amount of
guaranteed bonds outstanding would
not exceed the principal amount of out-
standing concurrent loans previously
made by the guaranteed lender;

(3) The proceeds of the guaranteed
bonds will not be used directly or indi-
rectly to fund projects for the genera-
tion of electricity; and

(4) The guaranteed lender will not
use any amounts obtained from the re-
duction in funding costs provided by
the program to reduce the interest
rates borrowers are paying on new or
outstanding loans, other than new con-
current loans as provided in 7 CFR part
1710, of this chapter.

(b) During the term of the guarantee,
the guaranteed lender shall:

(1) Limit cash patronage refunds, for
guaranteed lenders having a credit rat-
ing below ‘““A—"" on its senior secured
debt without regard to the guarantee.
For such guaranteed lenders, cash pa-
tronage refunds are limited to five per-
cent of the total patronage refund eli-
gible. The limit on patronage refunds
must be maintained until the credit
rating is restored to ‘““A—-"" or above.
For those guaranteed lenders subject
to patronage limitations, equity secu-
rities issued as part of the patronage
refund shall not be redeemable in cash
during the term of any part of the
guarantee, and the guaranteed lender
shall not issue any dividends on any
class of equity securities during the
term of the guarantee.

(2) Maintain sufficient collateral
equal to the principal amount out-
standing, for guaranteed lenders hav-
ing a credit rating below ‘“A—-"" on its
senior secured debt without regard to
the guarantee. Collateral shall be in
the form of specific and identifiable
unpledged securities equal to the value
of the guaranteed amount. In the case
of a guaranteed lender’s default, the

§1720.5

U.S. government claim shall not be
subordinated to the claims of other
creditors, and the indenture must pro-
vide that in the event of default, the
government has first rights on the
asset. Upon application and throughout
the term of the guarantee, guaranteed
lenders not subject to collateral pledg-
ing requirements shall identify, with
the concurrence of the Secretary, spe-
cific assets to be held as collateral
should the credit rating of its senior
secured debt without regard to the
guarantee fall below ‘““A—'". The Sec-
retary has discretion to require collat-
eral at any time should circumstances
warrant.

(c) The final maturity of the guaran-
teed bonds shall not exceed 20 years.

(d) The guaranteed bonds shall be
issued to the Federal Financing Bank
on terms and conditions consistent
with comparable government-guaran-
teed bonds and satisfactory to the Sec-
retary.

(e) The Secretary shall guarantee
payment son guaranteed bonds in such
forms and on such terms and condi-
tions and subject to such covenants,
representations, warranties and re-
quirements (including requirements for
audits) as determined appropriate for
satisfying the requirements of this
part. The Secretary shall require the
guaranteed lender to enter into a guar-
antee agreement to evidence its ac-
ceptance of the foregoing. Any guar-
antee issued under this part shall be
made in a separate and distinct offer-
ing.

§1720.5 Eligibility criteria.

(a) To be eligible to participate in
the program, a guaranteed lender must
be:

(1) A bank or other lending institu-
tion organized as a private, not-for-
profit cooperative association, or oth-
erwise on a non-profit basis; and

(2) Able to demonstrate to the Sec-
retary that it possesses the appropriate
expertise, experience, and qualifica-
tions to make loans for electrification
or telephone purposes.

(b) To be eligible to receive a guar-
antee, a guaranteed lender’s bond must
meet the following criteria:

(1) The guaranteed leader must fur-
nish the Secretary with a certified list
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of the principal balances of concurrent
loans then outstanding evidencing that
such aggregate balance is at least
equal to the sum of the proposed prin-
cipal amount of guaranteed bonds to be
issued, and any previously issued guar-
anteed bonds outstanding; and

(2) The guaranteed bonds to be issued
by the guaranteed lender must receive
an underlying investment grade rating
from a Rating Agency, without regard
to the guarantee;

(c) A lending institution’s status as
an eligible applicant does not assure
that the Secretary will issue the guar-
antee sought in the amount or under
the terms requested, or otherwise pre-
clude the Secretary from declining to
issue a guarantee.

§1720.6 Application process.

(a) Applications shall contain the fol-
lowing:

(1) Background and contact informa-
tion on the applicant;

(2) A term sheet summarizing the
proposed terms and conditions of, and
the security pledged to assure the ap-
plicant’s performance under, the guar-
antee agreement;

(3) A statement by the applicant as
to how it proposes to use the proceeds
of the guaranteed bonds, and the finan-
cial benefit it anticipates deriving
from participating in the program;

(4) A pro-forma cash flow projection
or business plan for the next five years,
demonstrating that there is reasonable
assurance that the applicant will be
able to repay the guaranteed bonds in
accordance with their terms;

(5) Consolidated financial statements
of the guaranteed lender for the pre-
vious three years that have been au-
dited by an independent certified pub-
lic accountant, including any associ-
ated notes, as well as any interim fi-
nancial statements and associated
notes for the current fiscal year;

(6) Evidence of having been assigned
an investment grade rating on the debt
obligations for which it is seeking the
guarantee, without regard to the guar-
antee;

(7) Evidence of a credit rating, from a
Rating Agency, on its senior secured
debt without regard to the government
guarantee and satisfactory to the Sec-
retary.
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(8) Such other application documents
and submissions deemed necessary by
the Secretary for the evaluation of ap-
plicants.

(b) The application process occurs as
follows:

(1) The applicant submits an applica-
tion to the Secretary;

(2) The application is screened by
RUS pursuant to 7 CFR 1720.7(a) of this
part, to ascertain its threshold eligi-
bility for the program;

(3) RUS evaluates the application
pursuant to the selection criteria set
forth in 7 CFR 1720.7(b) of this part;

(4) If RUS provisionally approves the
application, the applicant and RUS ne-
gotiate terms and conditions of the
bond documents, and

(5) The applicant offers its guaran-
teed bonds, and the Secretary upon ap-
proval of the pricing, redemption pro-
visions and other terms of the offering,
executes the guarantee.

(c) If requested by the applicant at
the time it files its application, the
General Counsel of the Department of
Agriculture shall provide the Secretary
with an opinion regarding the validity
and authority of a guarantee issued to
the lender under section 313A of the RE
Act.

§1720.7 Application evaluation.

(a) Eligibility screening. Each applica-
tion will be reviewed by the Secretary
to determine whether it is eligible
under 7 CFR 1720.5, the information re-
quired under 7 CFR 1720.6 is complete
and the proposed guaranteed bond com-
plies with applicable statutes and regu-
lations. The Secretary can at any time
reject an application that fails to meet
these requirements.

(b) Evaluation. Pursuant to paragraph
(a) of this section, applications will be
subject to a substantive review, on a
competitive basis, by the Secretary
based upon the following evaluation
factors, listed in order of importance:

(1) The extent to which the proposed
provisions indicate the applicant will
be 