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§ 1962.43 [Reserved] 

§ 1962.44 Distribution of liquidation 
sale proceeds. 

This section applies to proceeds of 
nonjudicial liquidation sales conducted 
under the power of sale in lien instru-
ments or under Form FmHA or its suc-
cessor agency under Public Law 103–354 
455–4, Form FmHA or its successor 
agency under Public Law 103–354 455–3, 
or Form FmHA or its successor agency 
under Public Law 103–354 462–2. 

(a) [Reserved] 
(b) Order of payment. Sales proceeds 

will be distributed in the following 
order of priority. 

(1) To pay expenses of sale including 
advertising, lien searches, tests and in-
spection of livestock, and transpor-
tation, custody, care, storage, har-
vesting, marketing, and other expenses 
chargeable to the borrower, including 
reimbursement of amounts already 
paid by the Agency and charged to the 
borrower’s account. Bills can be paid, 
after liquidation has been approved, for 
essential repairs and parts for machin-
ery and equipment to place it in rea-
sonable condition for sale, provided 
written agreements from any holders 
of liens which are prior to those of the 
Agency state that such bills may be 
paid from the sales proceeds ahead of 
their liens. 

(i) However, any such expenses in-
curred by the U.S. Marshal or other 
similar official such as a local sheriff 
may not be paid from sale proceeds 
turned over to the Agency. 

(ii) On the other hand, if the U.S. 
Marshal or other similar official such 
as a local sheriff has taken possession 
of the property and delivered it to the 
Agency for sale, such costs incurred by 
the Agency after delivery of the prop-
erty to it may be paid from the pro-
ceeds of the sale. 

(2) To pay liens which are prior to 
the Agency liens provided that: 

(i) State and local tax liens on secu-
rity or EO property which are prior to 
the liens of the Agency will be paid 
only when demand is made by tax col-
lecting officials before distributing the 
sale proceeds. The sale proceeds will 
not be used to pay real estate, income, 
or other taxes which are not a lien 
against the security, or to pay substan-

tial amounts of personal property taxes 
on nonsecurity personal property. 

(ii) If action is threatened or taken 
by the sheriff or other official to col-
lect taxes not authorized in 
suparagraph (b)(2)(i) of this section to 
be paid out of the security or the sale 
proceeds, the sale will be postponed un-
less an arrangement can be made to de-
posit in escrow with a responsible, dis-
interested party an amount equal to 
the tax claim, pending determination 
of priority rights. When the sale is 
postponed, or an escrow arrangement is 
made, the matter will be reported 
promptly to the State Director for re-
ferral to OGC. 

(iii) If the Agency subordinations 
have been approved, their intent will 
be recognized in the use of sale pro-
ceeds even though the creditor in 
whose favor the Agency lien was subor-
dinated did not obtain a lien. If there 
are other third party liens on the prop-
erty, however, the lien-holders must 
agree to the use of the sale proceeds to 
pay such creditor first. 

(3) To pay rent for the current crop 
year from the sale proceeds of other 
than basic security or EO property. 
However, there must be no liens junior 
to the Agency other than the land-
lord’s lien, if any, and the borrower 
must consent in writing to the pay-
ment. 

(4) To pay debts owed the Agency 
which are secured by liens on the prop-
erty sold. 

(5) To pay liens junior to those of the 
Agency in accordance with their prior-
ities on the property sold, including 
any landlord’s liens for rent unless 
such liens already have been paid. Jun-
ior liens will not be paid unless, on re-
quest, the lienholder gives proof of the 
existence and the amount of his or her 
lien. 

(6) To pay on any EO unsecured debt. 
(7) To pay rent for the current crop 

year if the borrower consents in writ-
ing to payment and if such rent has not 
already been paid as provided in para-
graph (b) (2), (3), or (5) of this section. 

(8) To pay on any other the Agency 
debts, either unsecured or secured by 
liens on property which is not being 
sold. However, in justifiable cir-
cumstances, the State Director may 
approve the use of a part or all of the 

VerDate Nov<24>2008 09:02 Mar 11, 2009 Jkt 217025 PO 00000 Frm 00217 Fmt 8010 Sfmt 8010 Y:\SGML\217025.XXX 217025dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

1P
C

60
 w

ith
 C

F
R



208 

7 CFR Ch. XVIII (1–1–09 Edition) § 1962.45 

remainder of such sale proceeds by the 
borrower for other purposes, provided 
the other the Agency debts are ade-
quately secured, or the borrower ar-
ranges to pay the other debts from in-
come or other sources and these pay-
ments can be depended upon. 

(9) To pay the remainder to the bor-
rower. 

(c) [Reserved] 

[50 FR 45783, Nov. 1, 1985, as amended at 61 
FR 35931, July 9, 1996] 

§ 1962.45 Reporting sales. 
Form FmHA or its successor agency 

under Public Law 103–354 1955–3, ‘‘Ad-
vice of Property Acquired,’’ will be pre-
pared and distributed according to the 
FMI when property is acquired by 
FmHA or its successor agency under 
Public Law 103–354. 

§ 1962.46 Deceased borrowers. 
Immediately on learning of the death 

of any person liable to the Agency, the 
County Supervisor will prepare Form 
FmHA 455–17, ‘‘Report on Deceased 
Borrower,’’ to determine whether any 
special servicing action is necessary 
unless the County Supervisor rec-
ommends settlement of the indebted-
ness under Subpart B of Part 1956 of 
this chapter. If a survivor will not con-
tinue with the loan, it may be nec-
essary to make immediate arrange-
ments with a survivor, executor, ad-
ministrator, or other interested parties 
to complete the year’s operations or to 
otherwise protect or preserve the secu-
rity. 

(a) Reporting. The borrower’s case 
files including Form 455–17 will be for-
warded promptly to the State Director 
for use in deciding the action to take if 
any of the following conditions exist 
(When it is necessary to send an incom-
plete Form FmHA 455–17, any addi-
tional information which may affect 
the State Director’s decision will be 
sent as soon as available on a supple-
mental Form FmHA 455–17 or in a 
memorandum.): 

(1) Probate or other administration 
proceedings have been started or are 
contemplated. 

(2) The debts owed to the Agency are 
inadequately secured and the state has 
other assets from which collection 
could be made. 

(3) The Agency’s security has a value 
in excess of the indebtedness it secures 
and the deceased obligor owes other 
debts to the Agency which are unse-
cured or inadequately secured. 

(4) The County Supervisor rec-
ommends continuation with a survivor 
who is not liable for the indebtedness 
or recommends transfer to, and as-
sumption by, another party. 

(5) The County Supervisor rec-
ommends, but does not have authority 
to approve liquidation. 

(6) The County Supervisor wants ad-
vice on servicing the case. 

(b) Probate or administration pro-
ceedings. Generally, probate or admin-
istration proceedings are started by 
relatives or heirs of the deceased or by 
other creditors. Ordinarily, the Agency 
will not start these proceedings be-
cause of the problems of designating an 
administrator or other similar official, 
posting bond, and paying costs. If pro-
bate or administration proceedings are 
started by other parties or at the Agen-
cy’s request, and any security is to be 
liquidated by the Agency instead of by 
the administrator or executor or other 
similar official, it will be liquidated in 
accordance with the advice of OGC. 
The State Director may request OGC 
to recommend that the U.S. Attorney 
bring probate or administration pro-
ceedings when it appears that: 

(1) Such proceedings will not be 
started by other parties; 

(2) The Agency’s interests could best 
be protected by filing a proof of claim 
in such proceedings, and 

(3) Public administrators or other 
similar officials or private parties, in-
cluding banks and trust companies, are 
eligible to, and will serve as adminis-
trator or other similar official and will 
provide the required bond. 

(c) Filing proof of claim. When a proof 
of claim is to be filed, it will be pre-
pared on a form approved by OGC, exe-
cuted by the State Director, and trans-
mitted to OGC. It will be filed by OGC 
or by the Agency official as directed by 
OGC or it will be referred by OGC to 
the U.S. Attorney for filing if represen-
tation of the Agency by counsel may be 
required. If a judgment claim is in-
volved, the notification to the U.S. At-
torney will be the same as for judg-
ment claims in bankruptcy. If a direct 
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