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§ 3550.162 Recapture. 

(a) Recapture policy. Borrowers with 
loans approved or assumed on or after 
October 1, 1979, will be required to 
repay subsidy amounts received 
through payment subsidy or deferred 
mortgage assistance. Amounts to be re-
captured are due and payable when the 
borrower transfers title or ceases to oc-
cupy the property. 

(b) Amount to be recaptured. (1) The 
maximum amount to be recaptured is 
the amount of principal reduction at-
tributed to subsidy and the lesser of: 

(i) The amount of subsidy received; 
or 

(ii) 50 percent of the value apprecia-
tion. 

(2) The value appreciation of prop-
erty with a cross-collateralized loan is 
based on the market value of the dwell-
ing and lot. If located on a farm, the 
lot size would be a typical lot for a sin-
gle family housing property. 

(3) Interest reduced from the promis-
sory note rate to six percent under the 
Soldiers and Sailors Relief Act is not 
subject to recapture. 

(c) Option to defer payment of recap-
ture amounts. (1) Borrowers may defer 
payment of recapture amounts if the 
loan is repaid, the title does not trans-
fer, and the borrower continues to oc-
cupy the property. 

(2) The RHS mortgage securing the 
deferred recapture amount may be sub-
ordinated to permit refinancing if the 
RHS mortgage will be adequately se-
cured. 

(3) Borrowers eligible to defer recap-
ture may receive a discount on the re-
capture amount due if the recapture 
amount is paid along with the final 
payment, or in the case of a final in-
stallment, within 60 days of the date 
RHS notifies the borrower that recap-
ture may be due. 

(d) Borrower ceases to occupy the prop-
erty. When a borrower ceases to occupy 
a property: 

(1) The borrower may pay the recap-
ture amount in full or reamortize the 
existing loan to include the recapture 
amount. 

(2) If the borrower does not pay the 
recapture amount or consent to re-
amortization within 30 days, RHS may 
proceed with foreclosure. 

(e) Assumed loans. (1) When a loan 
subject to recapture is assumed under 
new rates and terms, the recapture 
amount may be paid in full by the sell-
er or included in the principal amount 
assumed by the buyer. 

(2) When a loan is assumed under the 
terms of the promissory note, recap-
ture amounts will not be due. When the 
new borrower transfers title or ceases 
to occupy the property, all subsidy sub-
ject to recapture before and after the 
assumption is due. 

(3) When a borrower has deferred pay-
ment of recapture amounts, the de-
ferred recapture amount may be in-
cluded in the principal amount of the 
new loan. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78331, Dec. 24, 2002] 

§ 3550.163 Transfer of security and as-
sumption of indebtedness. 

(a) General policy. RHS mortgages 
contain due-on-sale clauses that gen-
erally require RHS consent before title 
to a security property can be trans-
ferred with an assumption of the in-
debtedness. If it is in the best interest 
of the Government, RHS will approve 
the transfer of title and assumption of 
indebtedness on program or nonpro-
gram (NP) terms, depending on the 
transferee’s eligibility and the prop-
erty’s characteristics. 

(b) RHS approval of assumptions. (1) A 
borrower with a loan on program terms 
who wishes to transfer a security prop-
erty restricted by a due-on-sale clause 
to a purchaser who wishes to assume 
the debt must receive prior authoriza-
tion from RHS. If RHS authorizes the 
transfer and assumption, the account 
will be serviced in the purchaser’s 
name and the purchaser will be liable 
for the loan under the terms of the se-
curity instrument. 

(2) If a borrower transfers title to the 
security property with a due-on-sale 
clause without obtaining RHS author-
ization, RHS will not approve assump-
tion of the indebtedness, and the loan 
will be liquidated unless RHS deter-
mines that it is in the Government’s 
best interest to continue the loan. If 
RHS decides to continue the loan, the 
account will be serviced in the original 
borrower’s name and the original bor-
rower will remain liable for the loan 
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under the terms of the security instru-
ment. 

(c) Exceptions to due-on-sale clauses. 
(1) Due-on-sale clauses are not trig-
gered by the following types of trans-
fers: 

(i) A transfer from the borrower to a 
spouse or children not resulting from 
the death of the borrower. 

(ii) A transfer to a relative, joint ten-
ant, or tenant by the entirety resulting 
from the death of the borrower. 

(iii) A transfer to a spouse or ex- 
spouse resulting from a divorce decree, 
legal separation agreement, or prop-
erty settlement agreement. 

(iv) A transfer to a person other than 
a deceased borrower’s spouse who wish-
es to assume the loan for the benefit of 
persons who were dependent on the de-
ceased borrower at the time of death, if 
the dwelling will be occupied by one or 
more persons who were dependent on 
the borrower at the time of death, and 
there is a reasonable prospect of repay-
ment. 

(v) A transfer into an inter vivos 
trust in which the borrower does not 
transfer rights of occupancy in the 
property. 

(2) A transferee who obtains property 
through one of the types of transfer 
listed in paragraph (c)(1) of this sec-
tion: 

(i) Is not required to assume the loan, 
and RHS is not permitted to liquidate 
the loan, if the transferee continues to 
make scheduled payments and meet all 
other obligations of the loan. A trans-
feree who does not assume the loan is 
not eligible for payment assistance or a 
moratorium. 

(ii) May assume the loan on the rates 
and terms contained in the promissory 
note, with no down payment. If the ac-
count is past due at the time an as-
sumption is executed, the account may 
be brought current by using any of the 
servicing methods discussed in subpart 
E of this part. 

(iii) May assume the loan under new 
rates and terms if the transferee ap-
plies and is program-eligible. 

(3) Any subsequent transfer of title, 
except upon death of the inheritor or 
between inheritors to consolidate title, 
will be treated as a sale. 

(d) Requirements for an assumption. (1) 
Loans secured by program-eligible 

properties to be assumed by program- 
eligible purchasers may be assumed on 
program terms. Loans secured by non-
program properties and loans to be as-
sumed by purchasers who are not eligi-
ble for program terms may be assumed 
on NP terms. 

(2) The amount the transferee will as-
sume will be either the current market 
value less any prior liens and any re-
quired down payment, or the indebted-
ness, whichever is less. 

(3) For loans assumed on program 
terms, the interest rate charged by 
RHS will be the rate in effect at loan 
approval or loan closing, whichever is 
lower. For loans assumed on nonpro-
gram terms, the interest rate will be 
the rate in effect at the time of loan 
approval. 

(4) If additional financing is required 
to purchase the property or to make 
repairs, RHS may approve a subsequent 
loan under subparts B or C of this part. 

(5) If an appraisal is required for an 
assumption on new terms, the pur-
chaser is responsible for the appraisal 
fee. 

(6) If all or a portion of the bor-
rower’s account balance is assumed, 
the borrower and cosigner, if any, will 
be released from liability on the 
amount of the indebtedness assumed. If 
an account balance remains after the 
assumption, RHS may pursue debt set-
tlement in accordance with subpart F 
of this part. 

(7) Unless it is in the Government’s 
best interest, RHS will not approve an 
assumption of a secured loan if the 
seller fails to repay any unsecured RHS 
loan. 

(8) If a loan is secured by a property 
with a dwelling situated on more than 
a minimum adequate site and the ex-
cess property cannot be sold separately 
as a minimum adequate site for an-
other dwelling, RHS may approve a 
transfer of the entire property. If the 
excess property can be sold separately 
as a minimum adequate site, RHS will 
approve assumption of only the dwell-
ing and the minimum adequate site. If 
the value of the dwelling on the min-
imum adequate site is less than the 
amount of the outstanding RHS debt, 
the remaining debt will be secured by 
the excess property. The outstanding 
debt will be converted to an NP loan 
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and reamortized over a period not to 
exceed 10 years or the final due date of 
the original promissory note, which-
ever is sooner. 

[61 FR 59779, Nov. 22, 1996, as amended at 67 
FR 78332, Dec. 24, 2002] 

§ 3550.164 Unauthorized assistance. 
(a) Definition. Unauthorized assist-

ance includes any loan, payment sub-
sidy, deferred mortgage payment, or 
grant for which the recipient was not 
eligible. 

(b) Unauthorized assistance due to false 
information. (1) False information in-
cludes information that the recipient 
knew was incorrect or should have 
known was incorrect that was provided 
or omitted for the purposes of obtain-
ing assistance for which the recipient 
was not eligible. 

(2) If the recipient receives an unau-
thorized loan due to false information, 
RHS will adjust the account using the 
NP interest rate that was in effect 
when the loan was approved. The re-
cipient must pay the account in full 
within 30 days. 

(3) If the recipient receives unauthor-
ized subsidy due to false information, 
RHS will require the recipient to repay 
it within 30 days. The account cannot 
be reamortized to include the unau-
thorized subsidy. If the recipient re-
pays the unauthorized subsidy, the 
loan may be continued. 

(c) Unauthorized assistance due to in-
accurate information. (1) Inaccurate in-
formation includes incorrect informa-
tion inadvertently provided, used, or 
omitted without the intent to obtain 
benefits for which the recipient was 
not eligible. 

(2) RHS will permit a recipient who 
receives an unauthorized loan due to 
inaccurate information to retain the 
loan under the following conditions. 

(i) If the inaccurate information was 
related to the purpose of the loan or 
the recipient’s eligibility, with the ex-
ception of income, or the income used 
was incorrect, but the recipient still 
qualified as income-eligible, RHS will 
allow the recipient to continue the 
loan on existing terms. 

(ii) If a section 502 recipient’s income 
was above the moderate-income level, 
RHS will convert the loan to an NP 
loan, using the nonprogram interest 

rate in effect on the date the loan was 
approved. 

(iii) If a section 504 recipient’s in-
come was above the very low-income 
level, RHS will apply the applicable 502 
or nonprogram interest rate in effect 
on the date the loan was approved. 

(iv) If an incorrect interest rate was 
used, RHS will adjust the account 
using the correct interest rate. 

(3) If the recipient receives unauthor-
ized subsidy due to inaccurate informa-
tion, RHS will require the recipient to 
repay it within 30 days. If the recipient 
cannot repay it within 30 days, the ac-
count may be reamortized. If the re-
cipient repays the unauthorized sub-
sidy or reamortizes the loan, the loan 
may be continued. 

(d) Unauthorized grants. Recipients 
may either repay the unauthorized as-
sistance in a lump sum or execute a 
promissory note, regardless of whether 
the unauthorized assistance was due to 
false or inaccurate information. RHS 
may seek a judgment if the recipient 
refuses to repay the unauthorized as-
sistance. 

(e) Account servicing. RHS will adjust 
all accounts retroactively to establish 
the amount of unauthorized assistance. 
If the recipient does not repay the un-
authorized assistance within 30 days, 
RHS may accelerate the loan. If the 
unauthorized assistance is due to inac-
curate information and the recipient is 
unable to repay within 30 days, RHS 
may reamortize the loan. 

(f) Accounts with no security. If an un-
authorized loan or grant is unsecured, 
RHS may seek the best mortgage ob-
tainable. 

§§ 3550.165–3550.199 [Reserved] 

§ 3550.200 OMB control number. 

The information collection require-
ments contained in this regulation 
have been approved by the Office of 
Management and Budget (OMB) and 
have been assigned OMB control num-
ber 0575–0172. Public reporting burden 
for this collection of information is es-
timated to vary from 5 minutes to 3 
hours per response, with an average of 
11⁄2 hours per response, including time 
for reviewing instructions, searching 
existing data sources, gathering and 
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