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(c) Time limit for requesting review. A
request for review shall be filed within
10 days of the date of delivery of the
notice of the action for which review is
requested. For purposes of determining
whether a filing date is timely:

(1) The filing date shall be the post-
mark date of the request, or equivalent
if the written request is filed by a
means other than mail;

(2) In computing the 10 day period,
the day of delivery of the notice of the
action for which review is requested
may not be included. The last day of
the period so computed shall be in-
cluded, unless it is a Saturday, a Sun-
day, or a legal holiday. In that case,
the period runs until the end of the
next day which is not a Saturday, a
Sunday, or a legal holiday. As used in
this paragraph, ‘‘legal holiday’ in-
cludes New Year’s Day, Washington’s
Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Vet-
erans Day, Thanksgiving Day, Christ-
mas Day, and any other day designated
as a holiday by the President or the
Congress of the United States.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 236, 49 FR 22058, May 25,
1984. Redesignated and amended at 68 FR
410563, July 10, 2003]

§279.3 Content of request for review.

(a) Identifying the request. Requests
for review shall clearly identify the ad-
ministrative action from which the re-
view is requested. This identification
shall include the date of the letter or
other written communication notifying
the firm of the administrative action,
the name and title of the person who
signed the letter or other communica-
tion, and whether the action under ap-
peal concerns a denial of an application
or a withdrawal of authorization to
participate, a disqualification from fur-
ther participation, a civil money pen-
alty, or a denial of all or any part of a
claim or a fine.

(b) Supporting the request. The request
shall include information in support of
the request showing the grounds on
which review is being sought, or shall
state that supporting information will
be filed in writing at a later date. In
the latter case, the designated reviewer

§279.4

shall notify the firm of the date by
which the information must be filed.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 236, 49 FR 22058, May 25,
1984; Amdt. 334, 57 FR 3913, Feb. 3, 1992. Re-
designated and amended at 68 FR 41053, July
10, 2003]

§279.4 Action upon receipt of a re-
quest for review.

(a) Holding action. Upon receipt of a
request for review of administrative
action, the administrative action shall
be held in abeyance until the des-
ignated reviewer has made a deter-
mination. However, permanent dis-
qualifications for trafficking shall not
be held in abeyance and shall be effec-
tive immediately as specified in
278.6(b)(2) of this chapter. If the dis-
qualification is reversed through ad-
ministrative or judicial review, the
Secretary shall not be held liable for
the value of any sales lost during the
disqualification period. If the adminis-
trative action in question involves the
denial of a claim brought by a firm
against FNS, or the forfeiture of a col-
lateral bond or the draw down on an ir-
revocable letter of credit, the des-
ignated reviewer shall direct the firm
not be approved for participation, not
be paid any part of the disputed claim,
or not be reimbursed for any bond for-
feiture or irrevocable letter of credit
withdrawal, as appropriate until the
designated reviewer has made a deter-
mination.

(b) Filing supporting information. If
the request filed by the firm includes a
request for an opportunity to file writ-
ten information in support of its posi-
tion at a later date, the designated re-
viewer shall promptly notify the firm
of the date by which the information
shall be filed. If the firm fails to file
any information in support of its posi-
tion by the designated date, the infor-
mation submitted with the original re-
quest shall be considered to be the only
information submitted by the firm. In
that case, if no information in support
of the firm’s position was submitted
with the original request, the action of
the appropriate FNS office shall be
final.

(c) Extensions of time. Upon timely
written request to FNS by the firm re-
questing the review, FNS may grant
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§279.5

extensions of time if, in FNS’ discre-
tion, additional time is required for the
firm to fully present information in
support of its position. However, no ex-
tension may be made in the time al-
lowed for the filing of a request for re-
view.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 236, 49 FR 22059, May 25,
1984; Amdt. 258, 49 FR 28393, July 12, 1984; 49
FR 29769, July 24, 1984; Amdt. 356, 59 FR
29714, June 9, 1994; 64 FR 23174, Apr. 30, 1999.
Redesignated and amended at 68 FR 41053,
July 10, 2003; 73 FR 79595, Dec. 30, 2008]

§279.5 Determination of the des-

ignated reviewer.

(a) Basis for designated reviewer deter-
mination. The designated reviewer shall
make a determination based upon:

(1) The information submitted by the
appropriate FNS office;

(2) Information submitted by the
firm in support of its position; and

(3) Any additional information, in
writing, obtained by the designated re-
viewer from any other person having
relevant information.

(b) Review of denial or withdrawal of
authorication. When the action under
review is the denial of an application
for authorization or the withdrawal of
an existing authorization, the des-
ignated reviewer shall sustain the ac-
tion under review; sustain the action
under review, but specify a shorter pe-
riod of time the action will remain in
effect; or direct that the action under
review be reversed.

(c) Review of disqualification or civil
money penalty or fine. When the action
under review is disqualifying a firm
from program participation or assess-
ing a civil money penalty or fine
against a firm, the designated reviewer
shall: Sustain the action under review;
specify a shorter period of disqualifica-
tion; specify a reduced money penalty
or fine; direct that an official warning
letter be issued to the firm in lieu of a
disqualification, civil money penalty
or fine; or, direct that the action under
review be reversed. The designated re-
viewer may change a disqualification
of a firm to a civil money penalty if
the disqualification would cause a
hardship to participating households
(except in the case of a permanent dis-
qualification). The designated re-

7 CFR Ch. 1l (1-1-10 Edition)

viewer, working with the appropriate
FNS office, shall determine if cir-
cumstances warrant a civil money pen-
alty in accordance with §278.6 of this
chapter.

(d) Review of denial of claim. In the
case of a request for review of a denial
of all or part of a claim of a firm, the
determination of the designated re-
viewer shall sustain the action under
review or shall specify the amount of
the claim to be paid by FNS.

(e) Determination notifications. FNS
shall notify the firm of the determina-
tion. Such notification will be sent to
the representative of the firm who filed
the request for review.

(f) Effective date. The determination
of the designated reviewer shall take
effect 30 days after the date of delivery
of the determination to the firm.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 334, 57 FR 3913, Feb. 3,
1992; Amdt. 356, 59 FR 29714, June 9, 1994. Re-
designated and amended at 68 FR 41053, July
10, 2003]

§279.6 Legal advice and extensions of
time.

(a) Advice from Office of the General
Counsel. If any request for review in-
volves any doubtful questions of law,
the Benefit Redemption Division shall
obtain the advice of the Department’s
Office of the General Counsel.

(b) Extensions of time. Upon timely
written request to the designated re-
viewer by the firm requesting the re-
view, the designated reviewer may
grant extensions of time if, in the des-
ignated reviewer’s discretion, addi-
tional time is required for the firm to
fully present information in support of
its position. However, no extensions
may be made in the time allowed for
the filing of a request for review.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 356, 59 FR 29714, June 9,
1994. Redesignated and amended at 68 FR
41053, July 10, 2003]

Subpart B—Judicial Review

§279.7 Judicial review.

(a) Filing for judicial review. Except
for firms disqualified from the program
in accordance with §278.6(e)(8) of this
chapter, a firm aggrieved by the deter-
mination of the designated reviewer

1024



		Superintendent of Documents
	2014-09-02T16:36:22-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




