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practicable alternative. Where appro-
priate, NRCS will require design modi-
fications to minimize harm to or with-
in the base flood plain. NRCS will pro-
vide appropriate public notice and pub-
lic participation in the continuing
planning process in accordance with
NRCS NEPA process.

(vi) NRCS may require the local gov-
ernment to adopt and enforce appro-
priate flood plain regulations as a con-
dition to receiving project financial as-
sistance.

(3) Actions on property and facilities
under NRCS ownership or control. For
real property and facilities owned by or
under the control of NRCS, the fol-
lowing actions will be taken:

(i) Locate new structures, facilities,
etc., outside the base flood plain if
there is a practicable alternate site.

(ii) Require public participation in
decisions to construct structures, fa-
cilities, etc., in flood plains that might
result in adverse effects and incompat-
ible development in such areas if no
practicable alternatives exist.

(iii) New construction or rehabilita-
tion will be in accordance with the
standards and criteria of the National
Flood Insurance Program and will in-
clude floodproofing and other flood
protection measures as appropriate.

[44 FR 44462, July 30, 1979]
PART 651 [RESERVED]

PART 652—TECHNICAL SERVICE
PROVIDER ASSISTANCE

Subpart A—General Provisions

Sec.

652.1 Applicability.

652.2 Definitions.

652.3 Administration.

652.4 Technical service standards.

6562.5 Participant acquisition of technical
services.

6562.6 Department delivery of technical serv-
ices.

652.7 Quality assurance.

Subpart B—Certification

652.21 Certification criteria and require-
ments.

652.22 Certification process for individuals.

652.23 Certification process for private-sec-
tor entities.

§652.1

652.24 Certification process for public agen-
cies.

652.256 Alternative application process for
individual certification.

652.26 Certification renewal.

Subpart C—Decertification

652.31 Policy.

6562.32 Causes for decertification.

652.33 Notice of proposed decertification.

6562.3¢ Opportunity to contest decertifica-
tion.

652.35 State Conservationist decision.

652.36 Appeal of decertification decision.

652.37 Period of decertification.

652.38 Scope of decertification.

652.39 Mitigating factors.

652.40 Effect of decertification.

652.41 Effect of filing deadlines.

6562.42 Recertification.

AUTHORITY: 16 U.S.C. 3842.

SOURCE: 69 FR 69472, Nov. 29, 2004, unless
otherwise noted.

Subpart A—General Provisions

§652.1 Applicability.

(a) The regulations in this part set
forth the policies, procedures, and re-
quirements related to delivery of tech-
nical assistance by individuals and en-
tities other than the Department, here-
inafter referred to as technical service
providers. The Food Security Act of
1985, as amended, requires the Sec-
retary to deliver technical assistance
to eligible participants for implemen-
tation of its Title XII Programs and
the conservation activities in the Agri-
cultural Management Assistance Pro-
gram, 7 U.S.C. 15624, directly, through
an agreement with a third party pro-
vider, or, at the option of the producer,
through payment to the producer for
an approved third party provider. This
regulation defines how a participant
acquires technical service from a third
party technical service provider, sets
forth a certification and decertifica-
tion process, and establishes a method
to make payments for technical serv-
ices.

(b) Technical service providers may
provide technical services to eligible
participants in conservation planning
and in the planning, design, installa-
tion, and check-out of conservation
practices applied on private land, In-
dian land, or where allowed by con-
servation program rules on public land
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§652.2

where there is a direct private land
benefit.

(c) The Chief, NRCS, may implement
this part in any of the fifty states, Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, Guam, the Virgin Is-
lands, American Samoa and the Com-
monwealth of the Northern Marianna
Islands.

[69 FR 69472, Nov. 29, 2004, as amended at 74
FR 2805, Jan. 16, 2009]

§652.2 Definitions.

The following definitions apply to
this part and all documents issued in
accordance with this part, unless speci-
fied otherwise:

Approved list means the list of indi-
viduals, private sector entities, or pub-
lic agencies certified by NRCS to pro-
vide technical services to a partici-
pant.

Certification means the action taken
by NRCS to approve:

(1) An individual as meeting the min-
imum NRCS criteria for providing
technical service for conservation plan-
ning or a specific conservation practice
or system; or

(2) An entity or public agency as hav-
ing an employee or employees that
meet the minimum NRCS criteria for
providing technical service for con-
servation planning or a specific con-
servation practice or system.

Chief means the Chief of NRCS or
designee.

Conservation practice means a speci-
fied treatment, such as a structural or
vegetative practice, or a land manage-
ment practice, that is planned and ap-
plied according to NRCS standards and
specifications.

Contribution agreement means the in-
strument used to acquire technical
services under the authority of 7 U.S.C.
6962a..

Cooperative agreement means the same
as that term is defined in the Federal
Grants and Cooperative Agreement
Act, 31 U.S.C. 6301 et seq.

Department means the Natural Re-

sources Conservation Service, the
Farm Service Agency, or any other
agency or instrumentality of the

United States Department of Agri-
culture that is assigned responsibility
for all or a part of a conservation pro-
gram subject to this part.
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Eligible participant means a producer,
landowner, or entity who is partici-
pating in, or seeking to participate in,
a conservation program covered by this
rule in which the producer, landowner,
or entity is otherwise eligible to par-
ticipate.

Entity means a corporation, joint
stock company, association, coopera-
tive, limited partnership, limited 1li-
ability partnership, limited liability
company, nonprofit organization, a
member of a joint venture, or a mem-
ber of a similar organization.

Indian land means all lands held in
trust by the United States for indi-
vidual Indians or Tribes, or all lands,
titles to which are held by individual
Indians or Tribes, subject to Federal
restrictions against alienation or en-
cumbrance, or all lands which are sub-
ject to the rights of use, occupancy
and/or benefit of certain Tribes. The
term Indian land also includes land for
which the title is held in fee status by
Indian tribes, and the U.S. Govern-
ment-owned land under the Bureau of
Indian Affairs jurisdiction.

Procurement contract means the same
as the term ‘‘contract’” means under
the Federal Grants and Cooperative
Agreement Act, 31 U.S.C. 6301 et seq.

Program contract means the document
that specifies the rights and obliga-
tions of any individual or entity that
has been accepted for participation in a
program authorized under Title XII of
the Food Security Act of 1985, as
amended, or the Agricultural Manage-
ment Assistance Program, authorized
under 7 U.S.C. 1524.

Public agency means a unit or sub-
division of Federal, State, local, or
Tribal government, other than the De-
partment.

Recommending organization means a
professional organization, association,
licensing board or similar organization
with which NRCS has entered into an
agreement to recommend qualified in-
dividuals for NRCS certification as
technical service providers for specific
technical services.

Secretary means the Secretary of the
United States Department of Agri-
culture.

State Conservationist means the NRCS
employee authorized to direct and su-
pervise NRCS activities in a State, the
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Caribbean Area, or the Pacific Basin
Area.

Technical service means the technical
assistance provided by technical serv-
ice providers, including conservation
planning, and/or the design, layout, in-
stallation, and check-out of approved
conservation practices.

Technical service means the assistance
provided by technical service pro-
viders, including conservation plan-
ning; conservation practice design, lay-
out, and installation; and certification
that the conservation practice meets
NRCS standards and specifications.

Technical service contract means a
document that specifies the rights and
obligations of an eligible participant to
obtain technical services from a tech-
nical service provider where the eligi-
ble participant will not receive finan-
cial assistance for the implementation
of the practice paid for in the technical
service contract through participation
in a Title XII conservation program or
the Agricultural Management Assist-
ance Program, 7 U.S.C. 1524.

Technical service provider means an in-
dividual, entity, or public agency ei-
ther:

(1) Certified by NRCS and placed on
the approved list to provide technical
services to participants; or,

(2) Selected by the Department to as-
sist the Department in the implemen-
tation of conservation programs cov-
ered by this part through a procure-
ment contract, contribution agree-
ment, or cooperative agreement with
the Department.

Written agreement means the docu-
ment that specifies the rights and obli-
gations of any individual or entity that
has been authorized by NRCS to re-
ceive conservation planning assistance
without having a program contract.

[69 FR 69472, Nov. 29, 2004, as amended at 74
FR 2805, Jan. 16, 2009]

§652.3 Administration.

(a) As provided in this part, the De-
partment will provide technical assist-
ance to participants directly, or at the
option of the participant, through a
technical service provider in accord-
ance with the requirements of this
part.

§652.3

(b) The Chief, NRCS, will direct and
supervise the administration of the
regulations in this part.

(c) NRCS will:

(1) Provide overall leadership and
management for the development and
administration of a technical service
provider process;

(2) Consult with the Farm Service
Agency and other appropriate agencies
and entities concerning the avail-
ability and utilization of technical
service providers and the implementa-
tion of technical service;

(3) Establish policies, procedures,
guidance, and criteria for certification,
recertification, decertification, certifi-
cation renewal, and implementation of
the use of technical service providers;

(4) Provide training to ensure that
persons meet the certification criteria
for certain technical expertise when
there is a lack of training resources or
market outside the agency for such
technical expertise. However, any
training provided by the Department
will be limited to training about De-
partment regulations, policies, proce-
dures, processes, and business and tech-
nical tools unique to NRCS; and

(5) Hstablish a process for verifying
information provided to NRCS under
this part.

(d) The Department will not make
payments under a program contract or
written agreement with a participant
for technical services provided by a
technical service provider unless the
technical service provider is certified
by NRCS for the services provided and
is identified on the approved list.

(e) The Department may enter into
procurement contracts, contribution
agreements, cooperative agreements,
or other appropriate instruments to as-
sist the Department in providing tech-
nical assistance when implementing
conservation programs covered by this
part. The Department will ensure that
such instruments contain the qualifica-
tion and performance criteria nec-
essary to ensure quality implementa-
tion of the goals and objectives of these
conservation programs; therefore,
when the Department obtains assist-
ance from a technical service provider
in this manner, the technical service
provider is authorized to provide tech-
nical services and receive payment
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even if such technical service provider
is not certified in accordance with sub-
part B nor identified on the approved
list.

(f) When a participant acquires tech-
nical services from a technical service
provider, the Department is not a
party to the agreement between the
participant and the technical service
provider. To ensure that quality imple-
mentation of the goals and objectives
of the conservation programs are met,
the technical service provider must be
certified by NRCS in accordance with
subpart B of this part and identified on
the approved list. Upon request of
NRCS, technical service providers are
required to submit copies of all tran-
scripts, licensing, and certification
documentation.

[69 FR 69472, Nov. 29, 2004, as amended at 74
FR 2805, Jan. 16, 2009]

§652.4 Technical service standards.

(a) All technical services provided by
technical service providers must meet
USDA standards and specifications as
set forth in Departmental manuals,
handbooks, guides, and other ref-
erences for soils mapping and natural
resources information, conservation
planning, conservation practice appli-
cation, and other areas of technical as-
sistance.

(b) The Department will only pay a
participant for technical services pro-
vided in accordance with established
NRCS standards, specifications, and re-
quirements. The Department must ap-
prove all new technologies and innova-
tive practices, including interim stand-
ards and specifications, prior to a tech-
nical service provider initiating tech-
nical services for those technologies
and practices.

(c) A technical service provider must
assume responsibility in writing for
the particular technical services pro-
vided. Technical services provided by
the technical service provider must:

(1) Comply with all applicable Fed-
eral, State, Tribal, and local laws and

requirements;
(2) Meet applicable Department
standards, specifications, and program
requirements;

(3) Be consistent with the particular
conservation program goals and objec-
tives for which the program contract

7 CFR Ch. VI (1-1-10 Edition)

was entered into by the Department
and the participant; and

(4) Incorporate alternatives that are
both cost effective and appropriate to
address the resource issues. Conserva-
tion alternatives will meet the objec-
tives for the program and participant
to whom assistance is provided.

(d) Technical service providers are
responsible for the technical services
provided, including any costs, damages,
claims, liabilities, and judgments aris-
ing from past, present, and future neg-
ligent or wrongful acts or omissions of
the technical service provider in con-
nection with the technical service pro-
vided.

(e) The Department will not be in
breach of any program contract or
written agreement if it fails to imple-
ment conservation plans or practices
or make payment for conservation
plans or practices resulting from tech-
nical services that do not meet USDA
standards and specifications or are not
consistent with program requirements.

(f) The participant is responsible for
complying with the terms and condi-
tions of the program contract or writ-
ten agreement, which includes meeting
USDA technical standards and speci-
fications for any technical services
provided by a technical service pro-
vider.

(g) The technical service provider
shall report in the NRCS conservation
accomplishment tracking system the
appropriate data elements associated
with the technical services provided to
the Department or participant.

(h) To the extent allowed under State
or Tribal law, technical service pro-
viders may utilize the services of sub-
contractors to provide specific tech-
nical services or expertise needed by
the technical service provider, provided
that the subcontractors are certified
by NRCS in accordance with this part
for the particular technical services to
be provided and the technical services
are provided in terms of their Certifi-
cation Agreement. Payments will not
be made for any technical services pro-
vided by wuncertified subcontractors,
except when such technical services are
provided under the provisions of a pro-
curement contract, cooperative agree-
ment, or contribution agreement with
the NRCS.
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§652.5 Participant acquisition of tech-
nical services.

(a) Participants may obtain technical
assistance directly from the Depart-
ment or, when available, from a tech-
nical service provider.

(b) To acquire technical assistance
directly from the Department, partici-
pants should contact their local USDA
Service Center.

(c) To acquire technical services from
a technical service provider, partici-
pants must:

(1) Enter into and comply with a pro-
gram contract or a written agreement
prior to acquiring technical services;
and

(2) Select a certified technical service
provider from the approved list of tech-
nical service providers.

(d) The Department may approve
written agreements for technical as-
sistance prior to program participation
based on available funding and natural
resource priorities as identified by the
State Conservationist.

(e) The technical assistance indicated
in paragraph (d) may include the devel-
opment of conservation plans or activ-
ity plans suitable for subsequent incor-
poration into a program contract.

(f) The Department may make pay-
ment to eligible participants who have
a technical service contract and utilize
it for technical assistance from a tech-
nical service provider.

(g) The Department will identify in
the particular program contract or
written agreement the payment provi-
sions for technical service providers
hired directly by the participant.

(h) To obtain payment for technical
services, participants must submit to
the Department valid invoices, sup-
porting documentation, and requests
for payment. The Department will
issue payment within 30 days of receiv-
ing these items. The Department may
pay a participant for some or all of the
costs associated with the technical
services provided by a technical service
provider hired by the participant or,
upon receipt of an assignment of pay-
ment from the participant, make pay-
ment directly to the technical service
provider.

(i) Participants must authorize in
writing to the Department the disclo-
sure of their records on file with the

§652.5

Department that they wish to make
available to specific technical service
providers.

(j) Payments for technical services
will be made only one time for the
same technical service provided unless,
as determined by the Department, the
emergence of new technologies or
major changes in the participant’s
farming or ranching operations neces-
sitate the need for additional technical
services.

(k) Payment rates for technical services
acquired by participants. (1) NRCS will
establish payment rates by calculating
not-to-exceed rates for technical serv-
ices. NRCS will calculate not-to-exceed
rates using price data that it may ac-
quire through various sources that it
deems reliable.

(2) Establishing mnot-to-exceed payment
rates. (i) NRCS will analyze the pricing
information using a standardized meth-
odology.

(ii) Not-to-exceed payment rates will
be established nationally on a State by
State basis for categories of technical
services.

(iii) NRCS will coordinate payment
rates between adjacent States to en-
sure consistency where similar re-
source conditions and agricultural op-
erations exist. Payment rates may
vary to some degree between States
due to differences in State laws, the
cost of doing business, competition,
and other variables.

(iv) NRCS will review payment rates
annually, or more frequently as need-
ed, and adjust the rates based upon
data from existing procurement con-
tracts, Federal cost rates, and other
appropriate sources.

(v) NRCS may adjust payment rates,
as needed, on a case-by-case basis, in
response to unusual conditions or un-
foreseen circumstances in delivering
technical services such as highly com-
plex technical situations, emergency
conditions, serious threats to human
health or the environment, or major
resource limitations. In these cases,
NRCS will set a case-specific not-to-ex-
ceed payment rate based on the De-
partment’s determination of the scope,
magnitude, and timeliness of the tech-
nical services needed.

(1) The Department shall not make
payment for activities or services that
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are customarily provided at no cost by
a technical service provider to a partic-
ipant as determined by the State Con-
servationist.

(m) Payment rates for technical services
acquired by participants. (1) NRCS will
calculate TSP payment rates for tech-
nical services using national, regional,
and locally determined price data.

(2) Establishing TSP payment rates. (1)
NRCS will establish guidelines to ana-
lyze the 1local pricing information
using a standardized method.

(ii) The State Conservationist will
establish TSP payment rates in each
State for the various categories of
technical services. The State Conserva-
tionist will determine the rates accord-
ing to local NRCS cost data, procure-
ment data, and market data.

(iii) NRCS at the National Office will
review and approve State payment
rates to ensure consistency where simi-
lar resource conditions and agricul-
tural operations exist. Payment rates
may vary to some degree between or
within States due to differences in
State laws, the cost of doing business,
competition, and other variables.

(iv) NRCS at the State and National
levels will review payment rates annu-
ally, or more frequently as needed, and
adjust the rates based upon data from
existing procurement contracts, Fed-
eral cost rates, and other appropriate
sources.

(v) NRCS may adjust payment rates,
as needed, on a case-by-case basis, in
response to unusual conditions or un-
foreseen circumstances in delivering
technical services such as highly com-
plex technical situations, emergency
conditions, serious threats to human
health or the environment, or major
resource limitations. In these cases,
NRCS will set a case-specific TSP pay-
ment rate based on the Department’s
determination of the scope, magnitude,
and timeliness of the technical services
needed.

[69 FR 69472, Nov. 29, 2004, as amended at 74
FR 2805, Jan. 16, 2009]

§652.6 Department delivery of tech-
nical services.

(a) The Department may enter into a
procurement contract, contribution
agreement, cooperative agreement, or
other appropriate instrument to assist

7 CFR Ch. VI (1-1-10 Edition)

the Department in providing technical
assistance when implementing the con-
servation programs covered by this
part.

(b) The Department may also enter
into a procurement contract, contribu-
tion agreement, cooperative agree-
ment, or other appropriate instrument
with technical service providers to pro-
vide related technical assistance serv-
ices that accelerate conservation pro-
gram delivery. Related technical as-
sistance services may include activi-
ties or services that facilitate the de-
velopment, processing, or implementa-
tion of a program contract, such as re-
cording conservation planning deci-
sions and specifications.

(c) NRCS may enter into agreements
with other agencies or with a non-Fed-
eral entity to provide technical serv-
ices to eligible participants.

(d) The Department will ensure that
such legal instruments contain quali-
fication and performance criteria nec-
essary to ensure quality implementa-
tion of these conservation programs.
When the Department obtains assist-
ance from a technical service provider
through a procurement contract, con-
tribution agreement, cooperative
agreement, or other similar instru-
ment, the technical service provider is
authorized to provide technical serv-
ices and receive payment even if such
technical service provider is not cer-
tified in accordance with subpart B of
this part nor identified on the approved
list.

(e) The Department will implement
procurement contracts, contribution
agreements, cooperative agreements,
and other appropriate instruments in
accordance with applicable Federal ac-
quisition or USDA Federal assistance
rules and requirements for com-
petency, quality, and selection, as ap-
propriate. Any contract, contribution
agreement, cooperative agreement, or
other appropriate instrument entered
into under this section shall be for a
minimum of one year, shall not exceed
three years in duration, and may be re-
newed upon mutual agreement of the
parties.

(f) A technical service provider may
not receive payment twice for the same
technical service, such as once from a
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participant through a program con-
tract or written agreement and then
again through a separate contract or
agreement made directly with the De-
partment.

(g) The Department will, to the ex-
tent practicable, ensure that the
amounts paid for technical service
under this part are consistent across
conservation program areas, unless
specific conservation program require-
ments include additional tasks.

[69 FR 69472, Nov. 29, 2004, as amended at 74
FR 2806, Jan. 16, 2009]

§652.7 Quality assurance.

(a) NRCS will review, in consultation
with the Farm Service Agency, as ap-
propriate, the quality of the technical
services provided by technical service
providers. As a requirement of certifi-
cation, technical service providers
must develop and maintain documenta-
tion in accordance with Departmental
manuals, handbooks, and technical
guidance for the technical services pro-
vided, and furnish this documentation
to NRCS and the participant when the
particular technical service is com-
pleted. NRCS may utilize information
obtained through its quality assurance
process, documentation submitted by
the technical service provider, and
other relevant information in deter-
mining how to improve the quality of
technical service, as well as deter-
mining whether to decertify a tech-
nical service provider under subpart C
of this part.

(b) Upon discovery of a deficiency in
the provision of technical service
through its quality assurance process
or other means, NRCS will, to the
greatest extent practicable, send a no-
tice to the technical service provider
detailing the deficiency and requesting
remedial action by the technical serv-
ice provider. Failure by the technical
service provider to promptly remedy
the deficiency, or the occurrence of re-
peated deficiencies in providing tech-
nical services, may trigger the decerti-
fication process set forth in subpart C
of this part. A failure by NRCS to iden-
tify a deficiency does not affect any ac-
tion under the decertification process.
Technical service providers are solely
responsible for providing technical

§652.21

services that meet all NRCS standards
and specifications.

Subpart B—Certification

§652.21 Certification criteria and re-
quirements.

(a) To qualify for certification an in-
dividual must:

(1) Have the required technical train-
ing, education, and experience to per-
form the level of technical assistance
for which certification is sought;

(2) Meet any applicable professional
or business licensing or similar quali-
fication standards established by State
or Tribal law;

(3) Demonstrate, through documenta-
tion of training or experience, famili-
arity with NRCS guidelines, criteria,
standards, and specifications as set
forth in the applicable NRCS manuals,
handbooks, field office technical
guides, and supplements thereto for the
planning and applying of specific con-
servation practices and management
systems for which certification is
sought; and

(4) Not be decertified in any State
under subpart C of this part at the
time of application for certification.

(b) To qualify for certification an en-
tity or public agency must be author-
ized to provide such services in the ju-
risdiction and have a certified indi-
vidual providing, in accordance with
this part, technical services on its be-
half.

(c) A technical service provider, as
part of the certification by NRCS,
must enter into a Certification Agree-
ment with NRCS specifying the terms
and conditions of the certification, in-
cluding adherence to the requirements
of this part, and acknowledging that
failure to meet these requirements
may result in ineligibility to receive
payments from the Department, either
directly or through the participant, for
the technical services provided or may
result in decertification.

(d) NRCS will certify Technical Serv-
ice Providers for a time period speci-
fied by NRCS in the Certification
Agreement, not to exceed 3 years. De-
certification and Renewal of Certifi-
cation is administered in accordance
with §652.26.
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§652.22

(e) NRCS may, pursuant to 31 U.S.C.
9701, establish and collect fees for the
certification of technical service pro-
viders.

§652.22 Certification process for indi-
viduals.

(a) In order to be considered for cer-
tification as a technical service pro-
vider, an individual must:

(1) Submit an Application for Certifi-
cation to NRCS in accordance with this
section;

(2) Request certification through a
recommending organization pursuant
to §6562.25; or

(3) Request certification through an
application submitted by a private-sec-
tor entity or public agency pursuant to
§652.23 or §652.24, as appropriate.

(b) The application must contain the
documentation demonstrating that the
individual meets all requirements of
paragraph (a) of §652.21.

(c) NRCS will, within 60 days of re-
ceipt of an application, make a deter-
mination on the application submitted
by an individual under paragraph (a)(1)
of this section and in accordance with
paragraph (a) of §652.21. If all require-
ments are met, NRCS will:

(1) Enter into a Certification Agree-
ment and certify the applicant as
qualified to provide technical services
for a specific practice, category, or cat-
egories of technical service;

(2) Place the applicant on the list of
approved technical service providers
when certified; and

(3) Make available to the public the
list of approved technical service pro-
viders by practice or category of tech-
nical services.

(d) NRCS may decertify an individual
in accordance with the decertification
process set forth in subpart C of this
part.

§652.23 Certification process for pri-
vate-sector entities.

(a) A private sector entity that ap-
plies for certification must identify,
and provide supporting documentation,
that it has the requisite professional
and business licensure within the juris-
diction for which it seek certification,
and that it employs at least one indi-
vidual, authorized to act on its behalf
that:
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(1) Has received certification on an
individual basis in accordance with
§652.22; or

(2) Seeks certification on an indi-
vidual basis as part of the private-sec-
tor entity’s certification and ensures
that the requirements set forth in
§6562.21(a) are contained within the pri-
vate-sector entity’s application to sup-
port such certification.

(b) NRCS will determine pursuant to
§652.22 whether the individual(s) identi-
fied in the private-sector entity’s ap-
plication meets the certification stand-
ards set forth in §652.21 for the specific
services the entity wishes to provide.

(¢c) NRCS will, within 60 days of re-
ceipt of an application, make a deter-
mination on the application submitted
by an entity. If NRCS determines that
all requirements for the private-sector
entity and the identified individual(s)
are met, NRCS will complete the ac-
tions described in paragraphs (c)(1)
through (¢)(3) of §652.22.

(d) The Certification Agreement en-
tered into with the private-sector enti-
ty shall:

(1) Identify the certified individuals
who are authorized to perform tech-
nical services on behalf of and under
the auspices of the entity’s certifi-
cation;

(2) Require that the entity has, at all
times, an individual who is a certified
technical service provider authorized
to act on the entity’s behalf;

(3) Require that the entity promptly
provide an amended Certification
Agreement to NRCS for approval when
the list of certified individuals per-
forming technical services under its
auspices changes;

(4) Require that responsibility for
any work performed by non-certified
individuals be assumed by a certified
individual who is authorized to act on
the entity’s behalf; and

(5) Require that the entity be legally
responsible for the work performed by
any individual working under the aus-
pices of its certification.

(e) NRCS may, in accordance with
the decertification process set forth in
this part, decertify the private sector
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entity, the certified individual(s) act-
ing under the auspices of its certifi-
cation, or both the private sector enti-
ty and the certified individual(s) acting
under the auspices of its certification.

§652.24 Certification process for pub-
lic agencies.

(a) A public agency that applies for
certification must identify, and pro-
vide supporting documentation, that it
has the authority within the jurisdic-
tion within which it seeks to provide
technical services and an individual or
individuals authorized to act on its be-
half:

(1) Has been certified as an individual
in accordance with §652.22; or

(2) Seeks certification as an indi-
vidual as part of the public agency’s
certification and sufficient information
as set forth in §652.21(a) is contained
within the public agency’s application
to support such certification.

(b) NRCS shall determine whether
the individual identified in the public
agency’s application meets the certifi-
cation standards set forth in §652.22.

(¢c) NRCS will, within 60 days of re-
ceipt of an application, make a deter-
mination on the application submitted
by a public agency. If NRCS determines
that all requirements for the public
agency and the identified individual(s)
are met, NRCS will perform the actions
described in paragraph (c)(1) through
(¢)(3) of §6562.22. The Certification
Agreement entered into with the public
agency shall:

(1) Identify the certified individuals
that are authorized to perform tech-
nical services on behalf of and under
the auspices of the public agency’s cer-
tification;

(2) Require that the public agency
have, at all times, an individual that is
a certified technical service provider
and is an authorized official of the pub-
lic agency;

(3) Require that the public agency
promptly provide to NRCS for NRCS
approval an amended Certification
Agreement when the list of certified in-
dividuals performing technical services
under its auspices changes;

(4) Require that responsibility for
any work performed by non-certified
individuals be assumed by a certified

§652.25

individual that is authorized to act on
the public agency’s behalf; and

(5) Require that the public agency be
legally responsible for the work per-
formed by any individual working
under the auspices of its certification.

(d) NRCS may, in accordance with
the decertification process set forth in
subpart C of this part, decertify the
public agency, the certified indi-
vidual(s) acting under its auspices, or
both the public agency and the cer-
tified individual(s) acting under its
auspices.

§652.25 Alternative application proc-
ess for individual certification.

(a) NRCS may enter into an agree-
ment, including a memorandum of un-
derstanding or other appropriate in-
strument, with a recommending orga-
nization that NRCS determines has an
adequate accreditation program in
place to train, test, and evaluate can-
didates for competency in a particular
area or areas of technical service deliv-
ery and whose accreditation program
NRCS determines meets the certifi-
cation criteria as set forth for the tech-
nical services to be provided.

(b) Recommending organizations
will, pursuant to an agreement entered
into with NRCS:

(1) Train, test, and evaluate can-
didates for competency in the area of
technical service delivery;

(2) Recommend to NRCS individuals
who it determines meet the NRCS cer-
tification requirements of §652.21(a) for
providing specific practices or cat-
egories of technical services;

(3) Inform the recommended individ-
uals that they must meet the require-
ments of this part, including entering
into a Certification Agreement with
NRCS, in order to provide technical
services under this part;

(4) Reassess individuals that request
renewal of their certification pursuant
to §652.26 through the recommendation
of the organization; and

(5) Notify NRCS of any concerns or
problems that may affect the organiza-
tion’s recommendation concerning the
individual’s certification, recertifi-
cation, certification renewal, or tech-
nical service delivery.

(c) Pursuant to an agreement with
NRCS, a recommending organization
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may provide to the appropriate NRCS
official a current list of individuals
identified by the recommending orga-
nization as meeting NRCS criteria as
set forth in §652.21(a) for specific prac-
tices or categories of technical service
and recommend that the NRCS official
certify these individuals as technical
service providers in accordance with
this part.

(d) NRCS will, within 60 days, make a
determination on the recommendation
for certification issued by the recom-
mending organization. If NRCS deter-
mines that all requirements for certifi-
cation are met by the recommended in-
dividual(s), NRCS will perform the ac-
tions described in paragraphs (c)(1)
through (c¢)(3) of §652.22.

(e) NRCS may terminate an agree-
ment with a recommending organiza-
tion if concerns or problems with its
accreditation program, its rec-
ommendations for certification, or
other requirements under the agree-
ment arise.

§652.26 Certification renewal.

(a) NRCS certifications are in effect
for a time period specified by NRCS in
the Certification Agreement, not to ex-
ceed 3 years and automatically expire
unless they are renewed for an addi-
tional time period in accordance with
this section.

(b) A technical service provider may
request renewal of an NRCS certifi-
cation by:

(1) Submitting a complete certifi-
cation renewal application to NRCS or
through a private sector entity, a pub-
lic agency, or a recommending organi-
zation to NRCS at least 60 days prior to
expiration of the current certification;

(2) Providing verification on the re-
newal form that the requirements of
this part are met; and

(3) Agreeing to abide by the terms
and conditions of a Certification
Agreement.

(c) All certification renewals are in
effect for a time period specified by
NRCS in the Certification Agreement,
not to exceed three years and before
expiration, may be renewed for subse-
quent time period in accordance with
this section.
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Subpart C—Decertification

§652.31 Policy.

In order to protect the public inter-
est, it is the policy of NRCS to main-
tain certification of those technical
service providers who act responsibly
in the provision of technical service,
including meeting NRCS standards and
specifications when providing technical
service to participants. This section,
which provides for the decertification
of technical service providers, is an ap-
propriate means to implement this pol-
icy.

§652.32 Causes for decertification.

A State Conservationist, in whose
State a technical service provider is
certified to provide technical service,
may decertify the technical service
provider, in accordance with these pro-
visions, if the technical service pro-
vider, or someone acting on behalf of
the technical service provider:

(a) Fails to meet NRCS standards and
specifications in the provision of tech-
nical services;

(b) Violates the terms of the Certifi-
cation Agreement, including but not
limited to, a demonstrated lack of un-
derstanding of, or an unwillingness or
inability to implement, NRCS stand-
ards and specifications for a particular
practice for which the technical service
provider is certified, or the provision of
technical services for which the tech-
nical service provider is not certified;

(c) Engages in a scheme or device to
defeat the purposes of this part, includ-
ing, but not limited to, coercion, fraud,
misrepresentation, or providing incor-
rect or misleading information; or

(d) Commits any other action of a se-
rious or compelling nature as deter-
mined by NRCS that demonstrates the
technical service provider’s inability to
fulfill the terms of the Certification
Agreement or provide technical serv-
ices under this part.

§652.33 Notice of proposed decertifica-
tion.

The State Conservationist will send
by certified mail, return receipt re-
quested, to the technical service pro-
vider proposed for decertification a
written Notice of Proposed Decertifica-
tion, which will contain the cause(s)
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for decertification, as well as any docu-
mentation supporting decertification.
In cases where a private sector entity
or public agency is being notified of a
proposed decertification, any certified
individuals working under the auspices
of such organization who are also being
considered for decertification will re-
ceive a separate Notice of Decertifica-
tion and will be afforded separate ap-
peal rights following the process set
forth below.

§652.34 Opportunity to contest decer-
tification.

To contest decertification, the tech-
nical service provider must submit in
writing to the State Conservationist,
within 20 calendar days from the date
of receipt of the Notice of Proposed De-
certification, the reasons why the
State Conservationist should not de-
certify, including any mitigating fac-
tors as well as any supporting docu-
mentation.

§652.35 State Conservationist deci-

sion.

Within 40 calendar days from the
date of the notice of proposed decerti-
fication, the State Conservationist will
issue a written determination. If the
State Conservationist decides to decer-
tify, the decision will set forth the rea-
sons for decertification, the period of
decertification, and the scope of decer-
tification. If the State Conservationist
decides not to decertify the technical
service provider, the technical service
provider will be given written notice of
that determination. The decertifica-
tion determination will be based on an
administrative record, which will be
comprised of: the Notice of Proposed
Decertification and supporting docu-
ments, and, if submitted, the technical
service provider’s written response and
supporting documentation. Both a copy
of the decision and administrative
record will be sent promptly by cer-
tified mail, return receipt requested, to
the technical service provider.

§652.36 Appeal of decertification deci-
sions.

(a) Within 20 calendar days from the
date of receipt of the State Conserva-
tionist’s decertification determination,
the technical service provider may ap-

§652.38

peal, in writing, to the Chief of NRCS.
The written appeal must state the rea-
sons for appeal and any arguments in
support of those reasons. If the tech-
nical service provider fails to appeal,
the decision of the State Conserva-
tionist is final.

(b) Final decision. Within 30 calendar
days of receipt of the technical service
provider’s written appeal, the Chief or
his designee, will make a final deter-
mination, in writing, based upon the
administrative record and any addi-
tional information submitted to the
Chief by the technical service provider.
The decision of the Chief, or his des-
ignee, is final and not subject to fur-
ther administrative review. The Chief’s
determination will include the reasons
for decertification, the period of decer-
tification, and the scope of decertifica-
tion.

§652.37

The period of decertification will not
exceed three years in duration and will
be decided by the decertifying official,
either the State Conservationist or
Chief, as applicable, based upon their
weighing of all relevant facts and the
seriousness of the reasons for decerti-
fication, mitigating factors, if any, and
the following general guidelines:

(a) For failures in the provision of
technical service for which there are no
mitigating factors, e.g., no remedial ac-
tion by the technical service provider,
a maximum period of three years de-
certification;

(b) For repeated failures in the provi-
sion of technical assistance for which
there are mitigating factors, e.g., the
technical service provider has taken
remedial action to the satisfaction of
NRCS, a maximum period of one to two
years decertification; and

(¢c) For a violation of Certification
Agreement terms, e.g., failure to pos-
sess technical competency for a listed
practice, a period of one year or less, if
the technical service provider can mas-
ter such competency within a year pe-
riod.

§652.38 Scope of decertification.

(a) When the technical service pro-
vider is a private sector entity or pub-
lic agency, the decertifying official
may decertify the entire organization,

Period of decertification.
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including all the individuals identified
as authorized to provide technical serv-
ices under the auspices of such organi-
zation. The decertifying official may
also limit the scope of decertification,
for example, to one or more specifi-
cally named individuals identified as
authorized to provide technical serv-
ices under the organization’s auspices
or to an organizational element of such
private sector entity or public agency.
The scope of decertification will be set
forth in the decertification determina-
tion and will be based upon the facts of
each decertification action, including
whether actions of particular individ-
uals can be imputed to the larger orga-
nization.

(b) In cases where specific individuals
are decertified only, an entity or public
agency must file within 10 calendar
days an amended Certification Agree-
ment removing the decertified indi-
vidual(s) from the Certification Agree-
ment. In addition, the entity or public
agency must demonstrate that, to the
satisfaction of the State Conserva-
tionist, the entity or public agency has
taken affirmative steps to ensure that
the circumstances resulting in decerti-
fication have been addressed.

§652.39 Mitigating factors.

In considering whether to decertify,
the period of decertification, and scope
of decertification, the deciding official
will take into consideration any miti-
gating factors. Examples of mitigating
factors include, but are not limited to
the following:

(a) The technical service provider
worked, in a timely manner, to correct
any deficiencies in the provision of
technical service;

(b) The technical service provider
took the initiative to bring any defi-
ciency in the provision of their tech-
nical services to the attention of NRCS
and sought NRCS advice to remediate
the situation; and

(c) The technical service provider
took affirmative steps to prevent any
failures in the provision of technical
services from occurring in the future.

§652.40 Effect of decertification.

(a) The Department will not make
payment under a program contract for
the technical services of a decertified

7 CFR Ch. VI (1-1-10 Edition)

technical service provider that were
provided during the period of decerti-
fication. Likewise, NRCS will not pro-
cure, or otherwise enter into an agree-
ment for, the services of a decertified
technical service provider during the
period of decertification.

(b) National decertification list.
NRCS shall maintain a current list of
decertified technical service providers.
NRCS shall remove decertified pro-
viders from the list of certified pro-
viders. Participants may not hire a de-
certified technical service provider. It
is the participant’s responsibility to
check the decertified list before hiring
a technical service provider. Decerti-
fication of a technical service provider
in one State decertifies the technical
service provider from providing tech-
nical services under current programs
in all States, the Caribbean Area, and
the Pacific Basin Area.

§652.41 Effect of filing deadlines.

A technical service provider’s failure
to meet the filing deadlines under this
subpart will result in the forfeiture of
appeal rights. All filings must be re-
ceived by NRCS no later than the close
of business (b p.m.) the last day of the
filing period.

§652.42

A decertified technical service pro-
vider may apply to be re-certified
under the certification provisions of
this part after the period of decertifica-
tion has expired. A technical service
provider may not utilize the certifi-
cation renewal process in an attempt
to be recertified after being decertified.

PART 653—TECHNICAL STANDARDS

Recertification.

Sec.
653.1
653.2
653.3
653.4

AUTHORITY: 7 CFR 2.62.

SOURCE: 43 FR 58079, Dec. 12, 1978, unless
otherwise noted.

General.

Technical standards and criteria.
Adaptation of technical standards.
Availability of technical standards.

§653.1 General.

The Natural Resources Conservation
Service (NRCS) is responsible for the
technical adequacy of conservation
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