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it adversely affects program integrity, 
including but not limited to potential 
harm to the program’s reputation or 
allowing persons to be eligible for ben-
efits they would not otherwise be enti-
tled. 

Participant. Any person who obtains 
any benefit that is derived in whole or 
in part from funds paid by FCIC to the 
approved insurance provider or pre-
mium paid by the producer. Partici-
pants include but are not limited to 
producers, agents, loss adjusters, agen-
cies, managing general agencies, ap-
proved insurance providers, and any 
person associated with the approved in-
surance provider through employment, 
contract, or agreement. 

Person. An individual, partnership, 
association, corporation, estate, trust 
or other legal entity, any affiliate or 
principal thereof, and whenever appli-
cable, a State or political subdivision 
or agency of a State. ‘‘Person’’ does 
not include the United States Govern-
ment or any of its agencies. 

Policy. Has the same meaning as the 
term in section 1 of the Common Crop 
Insurance Policy Basic Provisions (7 
CFR 457.8). 

Preponderance of the evidence. Proof 
by information that, when compared 
with the opposing evidence, leads to 
the conclusion that the fact at issue is 
probably more true than not. 

Principal. A person who is an officer, 
director, owner, partner, key employee, 
or other person within an entity with 
primary management or supervisory 
responsibilities over the entity’s fed-
eral crop insurance activities; or a per-
son who has a critical influence on or 
substantive control over the federal 
crop insurance activities of the entity. 

Producer. A person engaged in pro-
ducing an agricultural commodity for a 
share of the insured crop, or the pro-
ceeds thereof. 

Provides. Means to make available, 
supply or furnish with. The term in-
cludes any transmission of the infor-
mation from one person to another per-
son. For example, a producer writes in-
formation on forms and gives it to the 
agent and the agent transmits that in-
formation to the insurance provider. In 
both instances, the information is 
‘‘provided’’ for the purpose of this rule. 

Reinsurance agreement. Has the same 
meaning as the term in 7 CFR 400.161, 
except that such agreement is only be-
tween FCIC and the approved insurance 
provider. 

Requirement of FCIC. Includes, but is 
not limited to, formal communica-
tions, such as a regulation, procedure, 
policy provision, reinsurance agree-
ment, memorandum, bulletin, hand-
book, manual, finding, directive, or let-
ter, signed or issued by a person au-
thorized by FCIC to provide such com-
munication on behalf of FCIC, that re-
quires a particular participant or group 
of participants to take a specific action 
or to cease and desist from a taking a 
specific action (e-mails will not be con-
sidered formal communications al-
though they may be used to transmit a 
formal communication). Formal com-
munications that contain a remedy in 
such communication in the event of a 
violation of its terms and conditions 
will not be considered a requirement of 
FCIC unless such violation arises to 
the level where remedial action is ap-
propriate. (For example, multiple vio-
lations of the same provision in sepa-
rate policies or procedures or multiple 
violations of different provisions in the 
same policy or procedure.) 

Violation. Each act or omission by a 
person that satisfies all required ele-
ments for the imposition of a disquali-
fication or a civil fine contained in 
§ 400.454. 

Willful and intentional. To provide 
false or inaccurate information with 
the knowledge that the information is 
false or inaccurate at the time the in-
formation is provided; the failure to 
correct the false or inaccurate infor-
mation when its nature becomes 
known to the person who made it; or to 
commit an act or omission with the 
knowledge that the act or omission is 
not in compliance with a ‘‘requirement 
of FCIC’’ at the time the act or omis-
sion occurred. No showing of malicious 
intent is necessary. 

[73 FR 76887, Dec. 18, 2008] 

§ 400.453 Exhaustion of administrative 
remedies. 

All administrative remedies con-
tained herein or incorporated herein by 
reference must be exhausted before Ju-
dicial Review in the United States 
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Courts may be sought, unless review is 
specifically required by statute. 

§ 400.454 Disqualification and civil 
fines. 

(a) Before any disqualification or 
civil fine is imposed, FCIC will provide 
the affected participants and other per-
sons with notice and an opportunity for 
a hearing on the record in accordance 
with 7 CFR part 1, subpart H. 

(1) Proceedings will be initiated when 
the Manager of FCIC files a complaint 
with the Hearing Clerk, United States 
Department of Agriculture. 

(2) Disqualifications become effec-
tive: 

(i) On the date specified in the order 
issued by the Administrative Law 
Judge or Judicial Officer, as applicable, 
or if no date is specified in the order, 
the date that the order was issued. 

(ii) With respect to a settlement 
agreement with FCIC, the date con-
tained in the settlement agreement or, 
if no date is specified, the date that 
such agreement is executed by FCIC. 

(3) Disqualification and civil fines 
may only be imposed if a preponder-
ance of the evidence shows that the 
participant or other person has met the 
standards contained in § 400.454(b). 
FCIC has the burden of proving that 
the standards in § 400.454(b) have been 
met. 

(4) Disqualification and civil fines 
may be imposed regardless of whether 
FCIC or the approved insurance pro-
vider has suffered any monetary losses. 
However, if there is no monetary loss, 
disqualification will only be imposed if 
the violation is material in accordance 
with § 400.454(c). 

(b) Disqualification and civil fines 
may be imposed on any participant or 
person who willfully and intentionally: 

(1) Provides any false or inaccurate 
information to FCIC or to any ap-
proved insurance provider with respect 
to a policy or plan of insurance author-
ized under the Act either through ac-
tion or omission to act when there is 
knowledge that false or inaccurate in-
formation is or will be provided; or 

(2) Fails to comply with a require-
ment of FCIC. 

(c) When imposing any disqualifica-
tion or civil fine: 

(1) The gravity of the violation must 
be considered when determining: 

(i) Whether to disqualify a partici-
pant or other person; 

(ii) The amount of time that a partic-
ipant or other person should be dis-
qualified; 

(iii) Whether to impose a civil fine; 
and 

(iv) The amount of a civil fine that 
should be imposed. 

(2) The gravity of the violation in-
cludes consideration of whether the 
violation was material and if it was 
material: 

(i) The number or frequency of inci-
dents or duration of the violation; 

(ii) Whether there is a pattern or 
prior history of violation; 

(iii) Whether and to what extent the 
person planned, initiated, or carried 
out the violation; 

(iv) Whether the person has accepted 
responsibility for the violation and rec-
ognizes the seriousness of the mis-
conduct that led to the cause for dis-
qualification or civil fine; 

(v) Whether the person has paid all 
civil and administrative liabilities for 
the violation; 

(vi) Whether the person has cooper-
ated fully with FCIC (In determining 
the extent of cooperation, FCIC may 
consider when the cooperation began 
and whether the person disclosed all 
pertinent information known to that 
person at the time); 

(vii) Whether the violation was per-
vasive within the organization; 

(viii) The kind of positions held by 
the persons involved in the violation; 

(ix) Whether the organization took 
prompt, appropriate corrective action 
or remedial measures, such as estab-
lishing ethics training and imple-
menting programs to prevent recur-
rence; 

(x) Whether the principals of the or-
ganization tolerated the offense; 

(xi) Whether the person brought the 
violation to the attention of FCIC in a 
timely manner; 

(xii) Whether the organization had ef-
fective standards of conduct and inter-
nal control systems in place at the 
time the violation occurred; 

(xiii) Whether the organization has 
taken appropriate disciplinary action 
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