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Natural Resources Conservation Service, USDA § 636.7 

continues to address priority resource 
concerns. 

§ 636.6 Establishing priority for enroll-
ment in WHIP. 

(a) NRCS, in consultation with Fed-
eral and state agencies and conserva-
tion partners, may identify priorities 
for enrollment in WHIP that will com-
plement the goals and objectives of rel-
evant fish and wildlife conservation 
initiatives at the state, regional, and 
national levels. In response to na-
tional, regional, and state fish and 
wildlife habitat concerns, the Chief 
may limit program implementation in 
any given year to specific geographic 
areas or to address specific habitat de-
velopment needs. 

(b) The State Conservationist, in con-
sultation with the State Technical 
Committee, may give priority to WHIP 
projects that will address unique habi-
tats, or special geographic areas identi-
fied in the State. Subsequent cost- 
share agreement offers that would 
complement previous cost-share agree-
ments due to geographic proximity of 
the lands involved or other relation-
ships may receive priority consider-
ation for participation. 

(c) NRCS will evaluate the applica-
tions and make enrollment decisions 
based on the fish and wildlife habitat 
need using some or all of the following 
criteria: 

(1) Contribution to resolving an iden-
tified habitat concern of national, re-
gional, or state importance; 

(2) Relationship to any established 
wildlife or conservation priority areas; 

(3) Duration of benefits to be ob-
tained from the habitat development 
practices; 

(4) Self-sustaining nature of the habi-
tat development practices; 

(5) Availability of other partnership 
matching funds or reduced funding re-
quest by the person applying for par-
ticipation; 

(6) Estimated costs of fish and wild-
life habitat development activities; 

(7) Other factors determined appro-
priate by NRCS to meet the objectives 
of the program; and 

(8) Willingness of the applicant to 
complete all conservation improve-
ments during the first two years of the 
WHIP cost-share agreement. 

§ 636.7 Cost-share payments. 
(a) NRCS may share the cost with a 

participant for implementing the con-
servation practices as provided in the 
WPO that is a component of the WHIP 
cost-share agreement: 

(1) Except as provided in paragraph 
(a)(2) of this section and § 636.9(c), 
NRCS shall offer to pay no more than 
75 percent of the costs of establishing 
conservation practices to develop fish 
and wildlife habitat. The cost-share 
payment to a participant shall be re-
duced proportionately below 75 percent 
to the extent that direct Federal finan-
cial assistance is provided to the par-
ticipant from sources other than 
NRCS, except for certain cases that 
merit additional cost-share assistance 
to achieve the intended goals of the 
program, as determined by the State 
Conservationist. 

(2) Historically underserved pro-
ducers, as defined in § 636.3, and Indian 
tribes may receive the applicable pay-
ment rate and an additional rate that 
is not less than 25 percent above the 
applicable rate, provided that this in-
crease does not exceed 90 percent of the 
estimated incurred costs associated 
with the conservation practice. 

(b) Cost-share payments may be 
made only upon a determination by the 
NRCS that a conservation practice or 
an identifiable component of a con-
servation practice has been established 
in compliance with appropriate stand-
ards and specifications. 

(c) Payments will not be made for a 
conservation practice that was: 

(1) Applied prior to application for 
the program, or 

(2) Initiated or implemented prior to 
cost-share agreement approval, unless 
a waiver was granted by the State Con-
servationist or designated conserva-
tionist prior to practice implementa-
tion. 

(d) NRCS will identify and provide 
public notice of the conservation prac-
tices eligible for payment under the 
program. 

(e) Cost-share payments may be made 
for the establishment and installation 
of additional eligible conservation 
practices, or the maintenance or re-
placement of an eligible conservation 
practice, but only if NRCS determines 
the conservation practice is needed to 
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meet the objectives of the program, or 
that the failure of the original project 
was due to reasons beyond the control 
of the participant. 

(f) Payments made or attributed to a 
person or legal entity, directly or indi-
rectly, may not exceed in the aggre-
gate, $50,000 per year. 

(g) Eligibility for payment in accord-
ance with 7 CFR part 1400, subpart G, 
average adjusted gross income limita-
tion, will be determined prior to cost- 
share agreement approval. 

(h) Subject to fund availability, the 
payment rates for conservation prac-
tices scheduled after the year of con-
tract obligation may be adjusted to re-
flect increased costs. 

(i) A participant will not be eligible 
for payments for conservation prac-
tices on eligible land if the participant 
receives payments or other benefits for 
the same practice on the same land 
under any other conservation program 
administered by USDA. 

(j) Before NRCS will approve and 
issue final payment, the participant 
must certify that the conservation 
practice has been completed in accord-
ance with the cost-share agreement, 
and NRCS or an approved TSP must 
certify that the practice has been car-
ried out in accordance with the appli-
cable NRCS field office technical guide. 

(k) NRCS, for a fiscal year, may use 
up to 25 percent of WHIP funds to carry 
out cost-share agreements described in 
§ 636.9(c). 

[74 FR 2794, Jan. 16, 2009, as amended at 74 
FR 10674, Mar. 12, 2009] 

§ 636.8 The WHIP plan of operations 
(WPO). 

(a) The participant develops a WPO 
with the assistance of NRCS or other 
public or private natural resource pro-
fessionals, who are approved by NRCS. 
A WPO encompasses the parcel of land 
where habitat will be established, im-
proved, protected, enhanced, or re-
stored. The WPO shall be approved by 
NRCS and address at least one of the 
following: 

(1) Fish and wildlife habitat condi-
tions that are of concern to the partici-
pant; 

(2) Fish and wildlife habitat concerns 
identified in State, regional, and na-
tional conservation initiatives; or 

(3) Fish and wildlife habitat concerns 
identified in an approved area-wide 
plan that addresses the wildlife re-
source habitat concern. 

(b) The WPO forms the basis for the 
WHIP cost-share agreement and shall 
be attached and included as part of the 
cost-share agreement, along with the 
O&M agreement. The WPO includes a 
schedule for installation and mainte-
nance of the conservation practices, as 
determined by NRCS. 

(c) The WPO may be modified in ac-
cordance with § 636.10. 

(d) All conservation practices in the 
WPO must be approved by NRCS and 
developed and carried out in accord-
ance with the applicable NRCS FOTG. 

(e) The participant is responsible for 
the implementation of the WPO. 

§ 636.9 Cost-share agreements. 
(a) To apply for WHIP cost-share as-

sistance, a person or legal entity must 
submit an application for participation 
at a USDA service center to an NRCS 
representative. 

(b) A WHIP cost-share agreement 
shall: 

(1) Incorporate the WPO; 
(2) Be for a time period agreed to by 

the participant and NRCS, with a min-
imum duration of one year after the 
completion of conservation practices 
identified in the WPO and a maximum 
of 10 years, except for agreements en-
tered into under paragraph (c) of this 
section; 

(3) Include all provisions as required 
by law or statute; 

(4) Include any participant reporting 
and recordkeeping requirements to de-
termine compliance with the cost- 
share agreement and program; 

(5) Be signed by the participant; 
(6) Specify payment limits described 

in § 636.7(f) including any additional 
payment limitation associated with de-
terminations made under § 636.7(g); 

(7) Include an O&M agreement that 
describes operation and maintenance 
for each conservation practice and the 
Agency expectation that WHIP-funded 
conservation practices will be operated 
and maintained for their expected life-
span; and 

(8) Include any other provision deter-
mined necessary or appropriate by the 
NRCS representative. 
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