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SUBCHAPTER C—WATER RESOURCES 

PART 621—RIVER BASIN 
INVESTIGATIONS AND SURVEYS 

Subpart A—General 

Sec. 
621.1 Purpose. 
621.2 Scope. 

Subpart B—USDA Cooperative Studies 

621.10 Description. 
621.11 Who may obtain assistance. 
621.12 How to request assistance. 
621.13 Conditions for approval. 
621.14 Recipient responsibility. 

Subpart C—Floodplain Management 
Assistance 

621.20 Description. 
621.21 Who may obtain assistance. 
621.22 How to request assistance. 
621.23 Conditions for approval. 
621.24 NRCS responsibility. 
621.25 Recipient responsibility. 

Subpart D—Joint Investigations and 
Reports With the Department of the Army 

621.30 Description. 
621.31 Who may request assistance. 
621.32 How to request assistance. 
621.33 Conditions for approval. 
621.34 Recipient responsibility. 

Subpart E—Interagency Coordination 

621.40 Participation in Federal interagency 
policy activities at the national level. 

621.41 Participation in Federal-State policy 
and planning activities at the regional 
level. 

621.42 Federal-State compacts. 
621.43 Interstate compacts and commis-

sions. 
621.44 Special studies. 
621.45 Flood insurance studies. 

AUTHORITY: Sec. 6 (Pub. L. 83–566) 68 Stat. 
666 (16 U.S.C. 1006). 

SOURCE: 48 FR 18788, Apr. 26, 1983, unless 
otherwise noted. 

Subpart A—General 
§ 621.1 Purpose. 

This part describes policies, require-
ments, and procedures governing the 
Department of Agriculture’s (USDA’s) 
investigations and surveys of water-
sheds of rivers and other waterways as 

a basis for developing coordinated pro-
grams. These activities are undertaken 
in cooperation with other Federal, 
State, and local agencies. The delega-
tion of authority to the Natural Re-
sources Conservation Service (NRCS) 
to provide national leadership for the 
conservation, development, and pro-
ductive use of the Nation’s soil, water, 
and related resources, including the ac-
tivities treated in this part is found at 
§ 2.62 of this title. 

§ 621.2 Scope. 
USDA river basin activities include: 
(a) Cooperative river basin surveys in 

coordination with Federal, State, and 
local agencies; 

(b) Floodplain management assist-
ance in coordination with the respon-
sible State agency and involved local 
governments; 

(c) Joint investigations and reports 
with the Department of the Army 
under Pub. L. 87–639, 76 Statute 438 (16 
U.S.C. 1009); and 

(d) Interagency coordination of water 
resources activities. 

Subpart B—USDA Cooperative 
Studies 

§ 621.10 Description. 
Cooperative river basin studies pro-

vide USDA planning assistance to Fed-
eral, State, and local governments. The 
purpose of these studies is to assist in 
appraising water and related land re-
sources; defining and determining the 
extent of the problems; and formu-
lating alternative plans, including land 
treatment, nonstructural or structural 
measures, or combinations thereof, 
that would solve existing problems or 
meet existing and projected needs. 
These studies concentrate on specific 
objectives identified by the requesting 
agencies and citizen groups that are 
consistent with USDA authorities and 
responsibilities and current NRCS pri-
orities. The objectives ordinarily in-
clude the formulation of a plan but 
may require only inventories of avail-
able resources and associated problems 
to be used by other agencies in plan 
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formulation. USDA assistance is pro-
vided through field advisory commit-
tees composed of representatives of the 
Economic Research Service, Forest 
Service, and NRCS. The NRCS rep-
resentative chairs the field advisory 
committee. 

§ 621.11 Who may obtain assistance. 

Assistance is available to conserva-
tion districts, communities. county 
governments, regional planning boards, 
other planning groups, and State and 
Federal agencies. Local groups express 
their desires for a cooperative study to 
the governor or appropriate State 
agency. 

§ 621.12 How to request assistance. 

For a cooperative study a governor, 
or a Federal, State, or local govern-
ment agency must submit a written re-
quest and a Proposal to Study (PTS) 
through the NRCS State Conserva-
tionist to the Chief. Assistance in pre-
paring the proposal may be obtained by 
contacting the State Conservationist. 
The State Conservationist sends the re-
quest and proposal with comments to 
the Chief for consideration. The pro-
posal should: 

(a) Describe the basin or study area, 
including a map of the study area; 

(b) Explain the need for the study; 
(c) Explain the need for USDA par-

ticipation; 
(d) State the responsibility and au-

thority of the requesting agency in the 
study; 

(e) Estimate the extent of participa-
tion of other Federal and State agen-
cies; 

(f) Discuss views and priorities of af-
fected soil conservation districts re-
garding the proposed study; 

(g) Briefly describe the intended 
management organization of the study; 

(h) Specifically describe the expected 
results of the study; 

(i) Identify primary users of the 
study results and the manner in which 
the results will be used; 

(j) State the relationship of the study 
to ongoing and completed river basin 
studies; 

(k) State that procedures for inform-
ing clearinghouses and for eliciting 
public participation will be followed; 

(l) Estimate the duration and scope 
of the study; and 

(m) Estimate the study costs by year 
and agency. 

§ 621.13 Conditions for approval. 
The Chief may authorize requested 

cooperative studies recommended by 
the State Conservationist. Priority for 
starting cooperative studies is based on 
the date of application, the readiness of 
the requesting agency to begin partici-
pation, the importance and signifi-
cance of problems to be studied, the 
monetary or in-kind contributions to-
ward the study, the sequence of ongo-
ing and future studies, the type of 
study, the duration of study, the cost 
of study, the potential for implementa-
tion and other factors affecting the ef-
fectiveness and efficiency of the study. 
The number and location of coopera-
tive studies started each year are gov-
erned by the availability of USDA 
funds and personnel. 

§ 621.14 Recipient responsibility. 
Leadership in arrangements for other 

needed Federal, State, and local agen-
cy participation is responsibility of the 
requesting agency. Consistent with na-
tional objectives and NRCS policy and 
procedures, the requesting agency has 
leadership responsibility for developing 
specific study objectives, providing the 
necessary study organization, and en-
suring public participation in the plan-
ning process. 

Subpart C—Floodplain 
Management Assistance 

§ 621.20 Description. 
Floodplain management studies pro-

vide needed information and assistance 
to local and State entities so that they 
can implement programs for reducing 
existing and future flood damages in 
rural and urban communities. Assist-
ance is targeted to communities where 
flood damage is a serious concern and 
local governments are sincerely inter-
ested in taking action to reduce dam-
age. 

§ 621.21 Who may obtain assistance. 
Assistance is available to conserva-

tion districts, communities, county 
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governments, regional planning boards, 
other planning groups, and State and 
Federal agencies. 

§ 621.22 How to request assistance. 
(a) A conservation district, local 

community or other jurisdiction may 
request floodplain management assist-
ance for a local area for which they are 
responsible, by letter to the governor 
or the agency of State government re-
sponsible for floodplain management 
activities. Assistance in making appli-
cation may be obtained by contacting 
any NRCS office. 

(b) The governor or his designee may 
request floodplain management assist-
ance for the State by submitting a 
written request to the State Conserva-
tionist. 

§ 621.23 Conditions for approval. 
(a) USDA floodplain management 

studies are authorized by the Director 
of the Basin and Area Planning Divi-
sion. Priority for starting floodplain 
management studies is based on the 
same factors as for USDA Cooperative 
Studies as described in § 621.13. 

(b) A study for an individual commu-
nity may be started upon completion of 
a plan of work in which the Director of 
the Basin and Area Planning Division 
concurs and for which funds are avail-
able. Preparation of the plan of work is 
the responsibility of and must be ap-
proved by the applicant, the respon-
sible State agency, and the State Con-
servationist. The plan sets forth the re-
sponsibilities of the applicant, the 
State, and USDA in carrying out the 
study and interpreting and using the 
data in a local floodplain management 
program. The State agency responsible 
for floodplain management activities 
may establish priorities on which to 
base the sequence of approval of flood-
plain management studies within its 
State. The number of studies started 
each Federal fiscal year is governed by 
the availability of funds and personnel 
and the amount of State and local as-
sistance available. 

(c) States and communities are en-
couraged to make monetary or in-kind 
contributions toward the floodplain 
management study. The State and 
local share may reflect in-kind con-
tributions in lieu of fund transfers. 

§ 621.24 NRCS responsibility. 
NRCS is responsible for providing 

leadership for scheduling and imple-
menting the technical phases of the 
studies and preparing the reports. 
NRCS assists in interpreting the study 
results. 

§ 621.25 Recipient responsibility. 
The State agency is responsible for 

developing State priorities for flood-
plain management studies and coordi-
nating this work with related activi-
ties in the State. The cooperating local 
government entity is responsible for 
obtaining permission for carrying out 
field surveys. The State and local par-
ticipants assist in distributing and in-
terpreting the report and providing 
public information and educational 
services. 

Subpart D—Joint Investigations 
and Reports With the Depart-
ment of the Army 

§ 621.30 Description. 
(a) As provided by Pub. L. 87–639, 

joint investigations and reports by 
USDA and the Department of the Army 
may be authorized by resolutions 
adopted by the Committee on Environ-
ment and Public Works of the U.S. 
Senate or the Committee on Public 
Works and Transportation of the U.S. 
House of Representatives for any wa-
tershed area in the 50 States, the Com-
monwealth of Puerto Rico, and the 
U.S. Virgin Islands if the nature of the 
watershed area problems dictates need 
for a joint effort by the two Depart-
ments. 

(b) Authorized joint investigations 
and reports are made to determine 
works of improvement needed in the 
study area for flood prevention; for the 
conservation, development, use, and 
disposal of water; for flood control; for 
the conservation and proper use of 
land; and for allied purposes. The joint 
report to Congress may include a water 
and related land resources plan rec-
ommended for implementation. Such 
an implementation plan must be ac-
companied by an environmental im-
pact statement (EIS) and must be in 
sufficient detail to permit its imple-
mentation. 
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(c) As mutually agreed by USDA and 
the Department of the Army Corps of 
Engineers, the report and EIS are for-
warded to Congress through appro-
priate channels after technical, public, 
and interagency reviews in accordance 
with NRCS policy as described in 
§ 622.34, or in accordance with the Corps 
of Engineers’ policy concerning tech-
nical and public review. Implementa-
tion of these plans is contingent on 
congressional action. 

§ 621.31 Who may request assistance. 
Any organization, group, or State or 

local government may request assist-
ance. 

§ 621.32 How to request assistance. 
Applicants for a joint investigation 

and report should request their con-
gressional representative(s) to initiate 
appropriate action under Pub. L. 87–639. 

§ 621.33 Conditions for approval. 
A joint investigation and report is 

authorized by a resolution of the Com-
mittee on Environment and Public 
Works of the U.S. Senate or the Com-
mittee on Public Works and Transpor-
tation of the U.S. House of Representa-
tives. Studies are initiated when funds 
for them are appropriated by the Con-
gress. 

§ 621.34 Recipient responsibility. 
Participating local and State govern-

ments work with USDA and the De-
partment of the Army representatives 
in developing objectives, collecting 
data, analyzing problems, planning and 
formulating proposals, and considering 
financial plans. Active public partici-
pation is solicited in the planning proc-
ess through means such as question-
naires, public meetings, citizen advi-
sory boards, and technical committees. 

Subpart E—Interagency 
Coordination 

§ 621.40 Participation in Federal inter-
agency policy activities at the na-
tional level. 

(a) Policy development in water and 
related land resources is coordinated at 
the Federal level through the Cabinet 
Council on Natural Resources and En-
vironment. NRCS provides staff sup-

port and representation in these activi-
ties as requested. 

(b) Within the Department, all inter-
ested USDA agencies participate in 
water policy development through the 
USDA Committee on Natural Re-
sources and Environment and the 
Water Issues Work Group. 

(c) NRCS provides appropriate staff 
support when requested for commit-
tees, work groups, and task forces es-
tablished for interagency coordination 
of water resources related activities of 
Federal agencies. 

§ 621.41 Participation in Federal-State 
policy and planning activities at the 
regional level. 

(a) NRCS has a responsibility to rep-
resent the Department when needed to 
assist regional water planning entities 
and interagency committees which co-
ordinate water resources planning ac-
tivities. 

(b) For the Arkansas-White-Red 
Basin Interagency Committee 
(AWRBIAC) and the Pacific Southwest 
Interagency Committee (PSIAC), the 
USDA member periodically serves as 
chairperson and provides an executive 
secretary. For the Southeast Basin 
Interagency Committee (SEBIAC), 
NRCS periodically provides an execu-
tive secretary for the chairperson, who 
is a State government official. 

(c) Under the leadership of NRCS, 
other USDA agencies, principally the 
Forest Service and Economic Research 
Service, also participate. 

§ 621.42 Federal-State compacts. 
NRCS is designated to represent 

USDA in assisting the U.S. Commis-
sioners of the Delaware River Basin 
Commission and the Susquehanna 
River Basin Commission. In carrying 
out this responsibility, NRCS provides 
a liaison officer to work with the U.S. 
Commissioners on policy level matters, 
as well as providing the USDA rep-
resentatives on the Federal field com-
mittees to assist the Commissioners. 

§ 621.43 Interstate compacts and com-
missions. 

As assigned, an NRCS State Con-
servationist is the USDA point of con-
tact for governing bodies of interstate 
compacts and commissions concerned 

VerDate Nov<24>2008 10:23 Feb 17, 2010 Jkt 220017 PO 00000 Frm 00464 Fmt 8010 Sfmt 8010 Y:\SGML\220017.XXX 220017er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



455 

Natural Resources Conservation Service, USDA § 622.2 

with the conservation, development, 
and proper use of water, soil, and re-
lated resources. 

§ 621.44 Special studies. 

As designated, NRCS represents 
USDA on special study groups such as 
for the Colorado River Basin Salinity 
Control Program Studies. 

§ 621.45 Flood insurance studies. 

As requested by the Federal Emer-
gency Management Agency (FEMA), 
and within the limits of available re-
sources, NRCS carries out flood insur-
ance studies of various types under the 
National Flood Insurance Program 
(Pub. L. 90–448, 82 Statute, 574 (42 
U.S.C. 4012)), as amended. In this activ-
ity, NRCS performs detailed technical 
studies to determine the extent and 
frequency of flooding. The flood insur-
ance program is administered by 
FEMA. NRCS is reimbursed by that 
agency for actual costs incurred in car-
rying out the studies. Local entities 
desiring flood insurance coverage 
should contact the responsible State 
agency or FEMA and apply in accord-
ance with procedures of that agency. 

PART 622—WATERSHED PROJECTS 

Subpart A—General 

Sec. 
622.1 Purpose. 
622.2 Scope. 
622.3 Relationship to the Pub. L. 78–534 Pro-

gram. 
622.4 Relationship to other agencies. 
622.5 Guidelines. 
622.6 Equal opportunity. 
622.7 Notification under Executive Order 

12372. 

Subpart B—Qualifications 

622.10 Sponsors. 
622.11 Eligible watershed projects. 

Subpart C—Application Procedure 

622.20 Application. 
622.21 State agency approval. 

Subpart D—Planning 

622.30 General. 
622.31 Basic planning efforts. 
622.32 Reviews and approvals. 

AUTHORITY: Pub. L. 83–566, 68 Stat. 666 as 
amended (16 U.S.C. 1001, et seq.); Pub. L. 78– 
534, 58 Stat. 889, 33 U.S.C. 701b–1. 

SOURCE: 49 FR 6078, Feb. 17, 1984, unless 
otherwise noted. 

Subpart A—General 

§ 622.1 Purpose. 

This part sets forth the general poli-
cies for planning and carrying out wa-
tershed projects under Pub. L. 83–566, 68 
Stat. 666 (16 U.S.C. 1001 et seq.) and 
flood prevention projects under Pub. L. 
78–534, 58 Stat. 889 (33 U.S.C. 701b–1). 

§ 622.2 Scope. 

(a) To assist sponsors in preparing 
and carrying out watershed plans, the 
Natural Resources Conservation Serv-
ice (NRCS) shall conduct investiga-
tions and surveys, with the cooperation 
and assistance of other Federal agen-
cies, to: 

(1) Determine the extent of water-
shed problems and needs, and 

(2) Set forth viable alternative solu-
tions consistent with local, regional, 
and national objectives, including an 
alternative solution which makes the 
greatest net contribution to national 
economic development. 

(b) Alternatives will consist of either 
land treatment, nonstructural or struc-
tural measures, or combinations there-
of that will help accomplish one or 
more of the authorized project pur-
poses. 

(c) Authorized project purposes are 
watershed protection, conservation and 
proper utilization of land, flood preven-
tion, agricultural water management 
including irrigation and drainage, pub-
lic recreation, public fish and wildlife, 
municipal and industrial water supply, 
hydropower, water quality manage-
ment, ground water supply, agricul-
tural pollution control, and other 
water management. 

(d) After a final plan for works of im-
provement is agreed upon between 
NRCS and the sponsors and the ap-
proval processes are completed, NRCS 
will provide technical and financial as-
sistance to install the project, subject 
to the availability of funds and the 
budgeting and fiscal policies of the 
President. 
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§ 622.3 Relationship to the Pub. L. 78– 
534 Program. 

(a) General. The purposes and objec-
tives of the programs under Pub. L. 83– 
566 and Pub. L. 78–534 are the same in 
most cases. Planning criteria, eco-
nomic justification, local sponsorship, 
agency participation, financial assist-
ance, eligible measures, operation and 
maintenance arrangements for the 
Pub. L. 78–534 program are consistent 
with those of the Pub. L. 83–566 pro-
gram. The differences with the Pub. L. 
78–534 program are outlined below. 

(b) Initiation. Flood prevention 
projects are individually authorized by 
Federal legislation. The state con-
servationist and the sponsors agree on 
a plan of action and notify interested 
parties to solicit their participation. 
The sponsors keep the public informed 
and solicit their views and comments. 

(c) Subwatershed plans. These plans 
are administratively approved by the 
state conservationist. If the plan in-
volves purposes other than flood pre-
vention, clearance must be obtained 
from the Office of Management and 
Budget before approval. Financial as-
sistance available differs only in that 
program funds may be used for the pur-
chase of land rights for single-purpose 
flood prevention structures and install-
ing land treatment on Federal lands. 

(d) Installation. NRCS shall award and 
administer contracts for the installa-
tion of project measures unless the 
sponsors agree to perform the work. 
Project agreements between the spon-
sors and NRCS are not required if the 
work consists of flood prevention 
structures built and funded by NRCS. 

§ 622.4 Relationship to other agencies. 

NRCS will coordinate responsibilities 
with other water and land resource de-
velopment agencies on projects that 
may come under the jurisdictions of 
various authorities. This will include 
any land management agencies which 
may have land which would be affected 
by project measures. Coordination with 
the U.S. Department of the Interior’s 
Fish and Wildlife Service will be in ac-
cordance with section 12 of Pub. L. 83– 
566 (as amended). 

§ 622.5 Guidelines. 
Guidelines for carrying out programs 

authorized under Pub. L. 83–566 and 
Pub. L. 78–534 are contained in mis-
cellaneous instructions, manuals, and 
handbooks issued by the Natural Re-
sources Conservation Service, Regula-
tions for Implementing NEPA (40 CFR 
parts 1500–1508) issued by the Council 
on Environmental Quality, and in Eco-
nomic and Environmental Principles 
and Guidelines for Water and Related 
Land Resources Implementation Stud-
ies issued by the Water Resources 
Council. Watershed projects are to be 
planned and carried out in a way that 
will conform to conditions mandated 
by the above and other applicable laws, 
Executive orders, and codified rules. 

§ 622.6 Equal opportunity. 
The Pub. L. 83–566 and Pub. L. 78–534 

programs will be conducted in compli-
ance with all requirements respecting 
nondiscrimination as contained in the 
Civil Rights Act of 1964, as amended, 
and in the regulations of the Secretary 
of Agriculture (7 CFR Part 15), which 
provide that no person in the United 
States shall, on the grounds of race, 
color, national origin, sex, age, handi-
cap, or religion be excluded from par-
ticipation in, be denied the benefits of, 
or be otherwise subjected to discrimi-
nation under any program or activity 
conducted or assisted by the Depart-
ment of Agriculture. 

§ 622.7 Notification under Executive 
Order 12372. 

This program is covered under Execu-
tive Order 12372, ‘‘Intergovernmental 
Review of Federal Programs’’ and 7 
CFR Part 3015, Subpart V, ‘‘Intergov-
ernmental Review of the Department 
of Agriculture Programs and Activi-
ties.’’ State processes or directly af-
fected State, areawide, regional and 
local officials and entities have 60 days 
for comment starting from the date of 
submission of the application to the 
State Single Point of Contact. 

Subpart B—Qualifications 

§ 622.10 Sponsors. 
(a) Watershed projects are sponsored 

by one or more local organizations 

VerDate Nov<24>2008 10:23 Feb 17, 2010 Jkt 220017 PO 00000 Frm 00466 Fmt 8010 Sfmt 8010 Y:\SGML\220017.XXX 220017er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



457 

Natural Resources Conservation Service, USDA § 622.30 

qualifying as sponsors. All watershed 
plans shall be sponsored by entities le-
gally organized under State law or by 
any Indian tribe or tribal organization 
having the authority to carry out, op-
erate and maintain works of improve-
ment. Those plans that incorporate the 
use of nonstructural or structural 
measures shall be sponsored by organi-
zations that, individually or collec-
tively, have: 

(1) The power of eminent domain, 
(2) The authority to levy taxes or use 

other adequate funding sources, includ-
ing state, regional, or local appropria-
tions, to finance their share of the 
project cost and all operation and 
maintenance costs. 

(b) To receive Federal assistance for 
project installation, sponsors must 
commit themselves to use their powers 
and authority to carry out and main-
tain the project as planned. 

§ 622.11 Eligible watershed projects. 

(a) To be eligible for Federal assist-
ance, a watershed project must: 

(1) Meet the definition of a watershed 
area as defined in NRCS’s National Wa-
tersheds Manual. 

(2) Not exceed 250,000 acres in size. 
(3) Not include any single structure 

that provides more than 12,500 acre-feet 
of floodwater detention capacity nor 
more than 25,000 acre-feet of total ca-
pacity. 

(4) Have significant land or water 
management problems that can be 
solved or alleviated by measures for 
watershed protection, flood prevention, 
drainage, irrigation, recreation, fish 
and wildlife, municipal or industrial 
water supply, or other water manage-
ment. 

(5) Produce substantial benefits to 
the general public, to communities, 
and to groups of landowners. 

(6) Cannot be installed by individual 
or collective landowners under alter-
native cost-sharing assistance. 

(7) Have strong local citizen and 
sponsor support through agreement to 
obtain land rights, contribute the local 
cost of construction, and carry out op-
eration and maintenance. 

(b) Works and improvement that may 
be included in a watershed project are 
those that: 

(1) Contribute to reducing flood-
water, erosion, and sediment damages. 

(2) Further the conservation, devel-
opment, utilization, and disposal of 
water and the conservation and proper 
utilization of land. 

(3) Have the greatest net national 
economic benefits consistent with pro-
tecting the Nation’s environment (for 
structural water resource projects) rel-
ative to alternative works, unless an 
exception is granted by the Secretary. 

Subpart C—Application Procedure 

§ 622.20 Application. 
Sponsors shall follow State developed 

procedures (based on Executive Order 
12372) for coordination of proposed Fed-
eral financial assistance and also 
USDA’s 7 CFR part 3015 in applying for 
Pub. L. 83–566 assistance. Standard 
forms for Federal assistance or other 
approved forms may be obtained from 
NRCS State, area, or field offices. 
These forms should be submitted to the 
Single Point of Contact in accordance 
with the State developed procedures. 

§ 622.21 State agency approval. 
The governor or designated State 

agency will approve or disapprove the 
application. If disapproved, no further 
action is required of NRCS. If approved 
or not disapproved within 45 days, the 
application shall be sent to the NRCS 
state conservationist. After the state 
conservationist has determined that 
the application is legally valid, he will 
notify the sponsor of receipt of the ap-
plication. If found not legally valid, 
the state conservationist will return it 
to the originator with an opinion. 

Subpart D—Planning 

§ 622.30 General. 
(a) Watershed projects are to be 

planned and carried out in a way that 
will (1) minimize all adverse impacts, 
and (2) mitigate unavoidable losses to 
the maximum practicable degree. 
Projects must comply with the require-
ments of the National Environmental 
Policy Act of 1969 (Pub. L. 91–190, 83 
Stat. 852) (42 U.S.C. 4321 et seq.). 

(b) Fish and Wildlife enhancement 
measures proposed by Federal or State 
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fish and wildlife agencies will be in-
cluded if they are technically and eco-
nomically feasible and are acceptable 
to the sponsors and the NRCS. If addi-
tional sponsors are needed to carry out 
the recommended fish and wildlife 
measures, NRCS will assist fish and 
wildlife agencies in attempting to ob-
tain such sponsors. 

(c) All planning efforts by NRCS and 
the sponsors must include well pub-
licized public meetings to obtain public 
input and views on the project. 

§ 622.31 Basic planning efforts. 
Upon receipt of an application, the 

NRCS will make any necessary field 
studies and develop a report to justify 
the need for planning effort. Once plan-
ning is authorized by the Chief of 
NRCS, a watershed plan-environmental 
impact statement (plan-EIS) or a wa-
tershed plan-environmental assessment 
(plan-EA) will be prepared by NRCS to 
request funding. This effort must be co-
ordinated with other State and Federal 
agencies. 

§ 622.32 Reviews and approvals. 
(a) The watershed plan-environ-

mental impact statement (or assess-
ment) will be subject to internal tech-
nical reviews, sponsor and other local 
party review, interagency review by 
other Federal, state, and concerned 
groups, and a final review as stated in 
NRCS’s National Watersheds Manual. 

(b) After thorough review by NRCS 
and other agencies, the NRCS and the 
sponsors shall accept the plan-EIS or 
plan-EA by signing the watershed 
agreement. The watershed plan must 
be approved by the Committees of Con-
gress or the Chief of NRCS. Funding for 
installation can then be granted by the 
Chief of NRCS. 

PART 623—EMERGENCY WETLANDS 
RESERVE PROGRAM 

Sec. 
623.1 Purpose and scope. 
623.2 Definitions. 
623.3 Eligible person. 
623.4 Eligible land. 
623.5 Ineligible land. 
623.6 Transfer of lands from the CRP to the 

EWRP. 
623.7 Terms of the easement. 
623.8 Easement value. 

623.9 Easement priority. 
623.10 Application to participate. 
623.11 Obligations of the landowner. 
623.12 Payments to landowners by NRCS. 
623.13 Wetland Reserve Plan of Operations. 
623.14 Easement modifications. 
623.15 Transfer of land. 
623.16 Monitoring and enforcement of ease-

ment terms and conditions. 
623.17 Violations and Remedies. 
623.18 Access to land. 
623.19 Assignments. 
623.20 Appeals. 
623.21 Scheme and device. 
623.22 Filing of false claims. 

AUTHORITY: 16 U.S.C. 3837–3837f; Pub. L. 
103–75, Chapter 1, 107 Stat. 739, 742. 

SOURCE: 58 FR 62497, Nov. 29, 1993, unless 
otherwise noted. 

§ 623.1 Purpose and scope. 
(a) The regulations in this part set 

forth the policies, procedures, and re-
quirements for the Emergency Wet-
lands Reserve Program (EWRP). Under 
the EWRP, NRCS will make offers to 
purchase wetland conservation ease-
ments from persons owning croplands 
that were damaged by the 1993 Midwest 
floods if those lands have the potential 
for restoration to wetland conditions 
and if the owner voluntarily agrees to 
restore and maintain those conditions. 
The easements are to be purchased to 
promote the restoration and mainte-
nance of wetland characteristics, such 
as hydrologic conditions of inundation 
or saturation of the soil and 
hydrophytic vegetation. The functions 
and values of the wetlands for wildlife 
habitat, water quality improvement, 
flood water retention, floodway en-
hancement, ground water recharge, 
open space, aesthetic values, and envi-
ronmental education will thus be pro-
moted. The wetland conservation ease-
ments will permanently prohibit use of 
the affected land as cropland. Addition-
ally, the easement shall require perma-
nent maintenance of the wetland con-
ditions, except in the case of natural 
disaster. 

(b) The EWRP is available only in the 
following States: Illinois, Iowa, Kan-
sas, Minnesota, Missouri, Nebraska, 
South Dakota, and Wisconsin. Certain 
cropland areas within these States 
have been determined to have been in-
undated by the Midwest floods of 1993. 
As more fully defined and described in 
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this part, eligible land may include 
farmed wetlands or prior converted 
wetlands (wetlands converted prior to 
December 23, 1985), together with adja-
cent lands on which the wetlands are 
functionally dependent so long as the 
likelihood of successful restoration of 
such land and the potential wetland 
values merit inclusion in the program 
with reasonable costs. 

§ 623.2 Definitions. 

The following definitions shall be ap-
plicable for the purposes of this part: 

(a) Agricultural commodity—means 
any crop planted and produced by an-
nual tilling of the soil, or on an annual 
basis by one trip planters, or alfalfa 
and other multiyear grasses and leg-
umes in rotation as approved by the 
Secretary. For purposes of determining 
crop history, as relevant to eligibility 
to enroll land in the program, land 
shall be ‘‘considered planted to an agri-
cultural commodity’’ during a crop 
year if, as determined by ASCS, as ac-
tion of the Secretary prevented land 
from being planted to the commodity 
during the crop year. 

(b) Applicant—means a person who 
submits to NRCS an application to par-
ticipate in the EWRP. 

(c) Commodity Credit Corporation—a 
wholly owned government corporation 
within the U.S. Department of Agri-
culture. 

(d) Conservation District (CD)—means 
a subdivision of a State or local gov-
ernment organized pursuant to applica-
ble State law to promote soil and water 
conservation practices. 

(e) Conservation Reserve Program— 
means the program under which long- 
term payments and cost-share assist-
ance is provided to individuals to es-
tablish permanent vegetative cover on 
cropland that is highly erodible or en-
vironmentally sensitive. 

(f) Prior converted wetland—means 
wetland that has been drained, 
dredged, filled, leveled, or otherwise 
manipulated (including any activity 
that results in impairing or reducing 
the flow, circulation, or reach of water) 
prior to December 23, 1985, for the pur-
pose, or that has the effect, of making 
the production of agricultural com-
modities possible if such production 

would not have been possible but for 
such action. 

(g) Cost-share payment—means the 
payment made by NRCS to assist pro-
gram participants in establishing the 
practices required in a WRPO. 

(h) Chief—means the Chief of the Nat-
ural Resources Conservation Service, 
or the Chief’s designee. 

(i) Easement—means the real property 
interest acquired by NRCS under this 
part for wetland restoration and main-
tenance and which is properly filed 
with the appropriate local or State 
government official. 

(j) Easement area—means the land to 
which the approved wetland restora-
tion practices and wetland conserva-
tion restrictions are to be applied. 

(k) Fair market value (FMV)—means 
the price that a willing seller would ac-
cept and a willing buyer would pay in 
an open, informed transaction. 

(l) Farmed wetland—means wetland 
that was drained, dredged, filled, or 
otherwise manipulated prior to Decem-
ber 23, 1985 to the extent that the pro-
duction of agricultural commodities 
was made possible, but which continues 
to meet wetland criteria [refer to 7 
CFR 12.32(a)(3) for descriptions of 
farmed wetlands]. 

(m) Floodwater control systems—means 
dikes, levees, or other similar struc-
tural measures for the protection of 
cropland from flooding. 

(n) FWS—means the Fish and Wildlife 
Service of the United States Depart-
ment of the Interior. 

(o) Local NRCS office—means the of-
fice of the Natural Resources Conserva-
tion Service serving the county or 
combination of counties in which the 
landowner’s farm or ranch is located. 

(p) Participant—means a person(s) 
owning land subject to a perfected 
easement purchased by the Natural Re-
sources Conservation Service under 
this part. 

(q) Offer—means the total payment 
NRCS will make to a landowner to pur-
chase an easement. 

(r) Permanent easement—means an 
easement in perpetuity. 

(s) Substantially altered lands—means 
lands which have not been and are not 
now wetlands but could likely develop 
wetland characteristics in the future, 
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as a result of the Midwest floods of 
1993. 

(t) Practice—means the wetland and 
easement area development restoration 
measures agreed to in the WRPO to ac-
complish the desired program objec-
tives. 

(u) Technical assistance—means the 
assistance provided to land owners to 
facilitate implementation of the 
WRPO. 

(v) Wetland—means land that (1) has 
a predominance of hydric soils; (2) is 
inundated or saturated by surface or 
groundwater at a frequency and dura-
tion sufficient to support a prevalence 
of hydrophytic vegetation typically 
adapted for life in saturated soil condi-
tions; and (3) does support a prevalence 
of such vegetation under normal cir-
cumstances. 

§ 623.3 Eligible person. 
To be eligible to participate in the 

EWRP, a person must be the owner of 
eligible land for which enrollment is 
sought and must have been the owner 
of such land for at least the preceding 
12 months prior to the time the enroll-
ment offer is declared by NRCS, as pro-
vided in this part. The person shall pro-
vide to NRCS adequate proof of owner-
ship of the land. NRCS may waive the 
12 month ownership requirement if: 

(a) The land was acquired by will or 
succession as a result of the death of 
the previous owner; or 

(b) Adequate assurances have been 
presented that the new owner of such 
land did not acquire such land for the 
purpose of placing it in the EWRP. 

§ 623.4 Eligible land. 
(a) Except as otherwise provided in 

this section, land is eligible for enroll-
ment in the EWRP only if NRCS deter-
mines that the land: 

(1) Was inundated by the Midwest 
floods of 1993; 

(2) If restored to productive condi-
tion, would have a fair market value 
that is less than the estimated costs of 
restoring the land to productive condi-
tion and repairing related floodwater 
control systems; 

(3) Is likely to have its wetland value 
restored with minimal costs; and 

(4) Is wetland farmed under natural 
conditions, a farmed wetland or prior 

converted wetland, or substantially al-
tered lands which are cropland; or 

(5) Is wetland that has been restored 
on the land under a CRP contract, or 
under a Federal or State wetland res-
toration program with an easement for 
a period of less than 30 years. 

(b) To be eligible for enrollment in 
the EWRP, land must also: 

(1) Be determined by ASCS to have 
been annually planted or considered 
planted to an agricultural commodity 
in at least 1 of the 5 previous crop 
years; or 

(2) Be land under a CRP contract, in 
which case, the land need only to have 
been planted to an agricultural com-
modity during 2 of the 1981 through 
1985 crop years. 

(c) Other lands may be considered eli-
gible if the inclusion of such lands in 
the EWRP easement would signifi-
cantly add to the functions and values 
of the wetlands to be restored under 
this part, as determined by NRCS. 

(d) The criteria and procedures con-
tained in 7 CFR part 12 will be used to 
identify wetlands, converted wetlands, 
and farmed wetlands. 

§ 623.5 Ineligible land. 

Notwithstanding any other provi-
sions of this part, the following land is 
not eligible for enrollment in the 
EWRP: 

(a) Land that contains either timber 
stands or trees established in connec-
tion with a CRP contract; 

(b) Lands owned or acquired by an 
agency of the Federal Government; 

(c) Land already subject to a deed re-
striction prohibiting the production of 
agricultural commodities or the alter-
nation of existing wetland hydrologic 
conditions; 

(d) Land located between the pre- 
flood mainstem levees and the river; or 

(e) Land that was restored to wetland 
conditions, as required under Part 12 of 
this title, to mitigate the conversion of 
wetland to cropland use. 

§ 623.6 Transfer of lands from the CRP 
to the EWRP. 

Land that is subject to an existing 
CRP contract administered under 7 
CFR parts 704 and 1410 may be trans-
ferred into the EWRP only if: 
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(a) The land and landowner(s) meet 
the requirements of this part; and 

(b) The application for transfer into 
the EWRP is approved by Commodity 
Credit Corporation (CCC), if found to be 
in the interest of the program. If such 
transfer is requested by the owner and 
approved by CCC, the CRP contract for 
the property will be terminated or oth-
erwise modified subject to such terms 
and conditions as are mutually agreed 
by the landowner, CCC, and NRCS. 

§ 623.7 Terms of the easement. 

Landowners will grant to NRCS an 
easement which shall run with the land 
and be in favor of NRCS and its assigns 
or delegates. The easement shall re-
quire the land to be monitored as speci-
fied by the WRPO to promote the pur-
poses of this part, including but not 
limited to maintenance of the restored 
wetland for entire length of the ease-
ment. Such easement shall: (a) be a 
permanent reserve interest easement; 
(b) require that the maintenance of the 
land be in accordance with the terms of 
the easement and with the terms of the 
WRPO and shall be the responsibility 
of the owners of the property and their 
successors of any kind, including, but 
not limited to, the owners’ heirs and 
assigns; (c) grant to NRCS a right of 
access in favor of NRCS and its dele-
gates, assigns and successors of any 
kind, to the portion of the property 
which is subject to the provisions of 
the easement. Maintenance of such ac-
cess shall be the responsibility of the 
owner and their successors of any kind; 
(d) reserve to NRCS the right to permit 
such compatible uses of the easement 
area as may be identified in the WRPO; 
(e) reserve to the landowner those com-
patible uses identified in the WRPO 
that are permitted to be pursued by the 
landowner; (f) be signed by each person 
with an interest of any kind in the land 
covered by the easement; (g) perma-
nently prohibit use of the easement 
area for cropland, except to harvest an 
agricultural commodity planted before 
the easement is perfected; and (h) re-
quire permanent maintenance of the 
wetland conditions, except in the case 
of natural disaster. 

§ 623.8 Easement value. 

NRCS offers for easements will be 
based on the fair market value, as de-
termined by the NRCS State Conserva-
tionist, of the land covered by the ease-
ments. Fair market value will be based 
on post-flood conditions as if re-
claimed. Land easement values will be 
determined by the State Conserva-
tionist in consultation with a technical 
committee. A technical committee 
shall included representatives of: 
ASCS, Extension Service, and FWS. 
Additionally, the State Conserva-
tionist may collect information from 
other sources as he deems necessary. 
Coordination between States will be 
provided by the Chief, NRCS. 

§ 623.9 Easement priority. 

The State Conservationist, in con-
sultation with the FWS and with input 
from a technical committee and other 
interested Federal agencies, will estab-
lish a ranking process to establish the 
priority of parcels offered into the 
EWRP. This process will rank the 
floodway enhancement and environ-
mental benefits per dollar of govern-
ment expenditure on restoration and 
easement purchase. The factors for de-
termining the priority for selection 
will consider the following: 

(a) Protection and enhancement of 
habitat for migratory birds and wild-
life, including the contribution the res-
toration may make to the recovery of 
threatened and endangered species, 

(b) Floodway expansion, 
(c) Proximity to other protected wet-

lands, 
(d) Level of hydrology restored, 
(e) Wetland function or values, 
(f) Likelihood of successful restora-

tion of wetland values, 
(g) Cost of restoration and easement 

purchase, and 
(h) Other factors as determined ap-

propriate by NRCS. 

§ 623.10 Application to participate. 

(a) A person seeking to enroll land in 
the EWRP must apply for enrollment 
on an approved NRCS form. The appli-
cation to participate must be filed with 
the local NRCS field office during an 
announced period for such submissions. 
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(b) A person submitting an applica-
tion to participate shall not be obli-
gated to accept an NRCS offer to pur-
chase an easement if one is forth-
coming. 

(c) An application to participate 
must be signed by all owners of the 
property or their duly authorized rep-
resentative(s). 

§ 623.11 Obligations of the landowner. 
(a) All owners of land who accept an 

EWRP offer from NRCS shall: 
(1) Comply with the terms of the 

easement. 
(2) Comply with all terms and condi-

tions of the WRPO for the full life of 
the easement. 

(3) Ensure that the easement granted 
to NRCS is superior to the interest of 
all other parties who may have an in-
terest in the easement area, except as 
authorized by NRCS. Such action shall 
include, but not be limited to, obtain-
ing a written statement of consent to 
such a superior easement from those 
holding a security interest or any 
other encumbrance or the land covered 
by the easement. Additionally, the 
landowner shall perfect the easement 
with superior NRCS interest in accord-
ance with State law. 

(4) Agree to the permanent retire-
ment of the aggregate total of crop 
acreage bases, and allotment and man-
datory quota on the farm or ranch in 
order to maintain the base allotment 
on quota acres at or below the number 
of acres of cropland after the easement 
has been perfected. 

(5) Not allow grazing or commercial 
use of the land covered by an easement 
except as provided for in the WRPO, or 
harvesting of any agricultural com-
modity produced on the land subject to 
the EWRP easement. 

(6) Comply with Federal or State 
noxious week laws in the manner speci-
fied in the WRPO. 

(7) Control other identified weed and 
pest species, in the manner specified in 
the WRPO. 

(8) Be responsible for repairs, im-
provements, and inspections of the 
WRPO practices as necessary to main-
tain existing public drainage systems 
when the land is restored to the condi-
tion required by the terms of the ease-
ment, the contract, and the easement. 

(9) Be permitted to control public ac-
cess, in accordance with the WRPO, on 
the land enrolled in the program. 

(10) Implement any additional provi-
sions that are required by NRCS in 
consultation with FWS in the contract, 
WRPO, or easement, in order to, as de-
termined by NRCS, facilitate the ad-
ministration of the EWRP. 

(11) Not alter the vegetation, except 
to harvest already planted crops or for-
age, or hydrology on such acres subse-
quent to perfection of the easement by 
the landowner, except as provided for 
in the easement or WRPO. 

(12) Be responsible for the long-term 
management of the easement in ac-
cordance with the terms of the ease-
ment and related agreements including 
the WRPO. Owners may enter into 
agreements with Federal or State 
agencies or private organizations to as-
sist in the management of the ease-
ment area. No NRCS funds will be pro-
vided to these agencies or organiza-
tions for management expenses. Re-
sponsibility for management of the 
easement shall in all cases remain with 
the owner and the owner’s successors 
of any kind regardless of whether ar-
rangements are made for third-party 
management. 

(13) Agree that each person with an 
interest in the land covered by an ease-
ment under EWRP shall be jointly and 
severally responsible for compliance 
with the WRPO, the easement, the pro-
visions of this part, and for any refunds 
or payment adjustment which may be 
required for violation of any terms or 
conditions of the WRPO, the easement, 
or provisions of this part. 

(14) Refrain from taking any action 
on the easement area unless specifi-
cally authorized in the reserve interest 
easement or the WRPO; and 

(15) Secure any necessary local, State 
and Federal permits prior to com-
mencing restoration of the designated 
area. 

(b) In addition, program participants 
and their successors of any kind may: 

(1) Not alter wildlife habitat and 
other natural land features of the en-
rolled land unless authorized by the 
WRPO. 

(2) Apply pesticides or fertilizers on 
enrolled land or mow such land, only as 
provided for in the WRPO. 
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(3) Not engage in any activities on 
other land on the farm on which the 
easement exists that will, as deter-
mined by NRCS; (i) alter the flow of 
surface or subsurface water into or out 
of the easement area except as speci-
fied in the WRPO; or (ii) be otherwise 
inconsistent with the terms of the 
easement. 

(c) The activities of any person on 
the property shall be considered for 
purposes of this section to be the ac-
tions of the program participant. How-
ever, if the NRCS determines that the 
activities of the person were beyond 
the control of the program partici-
pants, NRCS may adjust the remedies 
provided for in this part to the extent 
determined consistent with program 
goals. Obligations created by the ease-
ment shall run with the land and shall 
bind all persons having an interest in 
the property at any time whether such 
interest is created by death of the 
owner, sale, assignment, or otherwise. 

§ 623.12 Payments to landowners by 
NRCS. 

(a) NRCS will share the cost with 
landowners of rehabilitating the en-
rolled land in the EWRP as provided in 
the WRPO. The amount of the cost- 
share assistance shall be specified in 
the contract. Eligible costs for such 
cost-share assistance by NRCS shall 
only include those costs which NRCS 
determines are appropriate and shall be 
subject to the following restrictions: 

(1) The State Conservationist will es-
tablish cost-share rates of between 75 
to 100 percent of the historical cost of 
establishing or installing the practices 
specified in the WRPO; or pay the aver-
age cost of establishing the practices 
specified in the WRPO, based on the 
historical cost of establishing the prac-
tices in the State; 

(2) Cost-share payments may be made 
only upon a determination that an ap-
proved practice or an identifiable unit 
of the practice has been completed in 
compliance with NRCS approved stand-
ards and specifications; and 

(3) Cost-share payments may not be 
made for the maintenance of the prac-
tice except as specifically permitted in 
writing by the State Conservationist. 

(b) Notwithstanding paragraph (a)(3) 
of this section, cost share payments 

may be authorized for the replacement 
or restoration of practices for which 
cost share assistance has been pre-
viously allowed under the EWRP, but 
only if: 

(1) Replacement or restoration of the 
practice is needed to meet the objec-
tives for which the easement was es-
tablished; and 

(2) The failure of the original prac-
tice was due to reasons beyond the con-
trol of the participant. 

(c)(1) NRCS shall pay the amount 
agreed upon by NRCS and the land-
owner for the purchase of the easement 
in a lump-sum amount after the ease-
ment is perfected in compliance with 
State law, except in the case of para-
graph (c)(2) of this section. 

(2) For all easements, NRCS shall pay 
no more than 75 percent of the total 
easement price pending completion of 
the practices to restore the wetlands as 
provided under the WRPO. The remain-
ing amount shall be paid when NRCS 
determines the restoration is complete. 

(d) After an easement is perfected, 
NRCS will reimburse landowners for 
fair and reasonable expenses incurred 
for title searches, filing expenses, and 
related costs, as determined by NRCS. 

§ 623.13 Wetlands reserve plan of oper-
ations. 

(a) After NRCS has accepted the ap-
plicant for enrollment in the program, 
a WRPO will be developed by the land-
owner and NRCS, in consultation with 
FWS. 

(b) The WRPO shall: 
(1) Include an aerial photo displaying 

the land offered for enrollment; 
(2) Specify the manner in which the 

eligible land shall be restored, oper-
ated, and maintained to accomplish the 
goal of the program, including, but not 
limited to: (i) measures to control nox-
ious weeds and insect pests in order to 
comply with applicable Federal, or 
State noxious weed and pest control 
laws; and (ii) measures to control other 
specified species of weeds, insects or 
pests; 

(3) Specify compatible land uses for 
personal enjoyment for which the land-
owner may be compensated. These 
compatible land uses shall be reserved 
to the landowner in the easement. 
Such uses may include, among others: 
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(1) recreational use, hunting and fish-
ing; (ii) manage timber production in-
cluding harvesting; and (iii) managed 
haying or grazing consistent with the 
goals of the program; 

(4) Set out cost estimates of the prac-
tices required by the WRPO, the offer 
for the easement, and other reimburse-
ment costs; 

(5) Identify access routes to be main-
tained for wetland restoration activi-
ties and future management and ease-
ment monitoring in connection with 
the land to be enrolled; 

(6) Make provisions deemed nec-
essary for maintaining public drainage 
systems if present on lands subject to 
the WRPO; 

(7) Contain scheduled implementa-
tion dates for restoration practices; 

(8) Contain other provisions or limi-
tations as NRCS, in consultation with 
the FWS, determines to be necessary. 

(c) NRCS in consultation with FWS 
will collect from State or Federal 
agencies whatever additional informa-
tion is deemed necessary for the devel-
opment of the WRPO with the land-
owner. 

(d) The WRPO must be signed by 
NRCS, FWS, Conservation District 
(CD), and the landowner(s). However, if 
agreement between NRCS and FWS, or 
CD at the local level is not reached 
within 20 calendar days, the WRPO 
shall be developed by the State Con-
servationist of NRCS in consultation 
with FWS or CD. 

(e) The WRPO may require that a 
temporary vegetative or water cover be 
established on the property if imme-
diate establishment of a permanent 
cover is not practicable or otherwise 
desirable. 

(f) The terms of an approved WRPO 
shall not relieve the program partici-
pant of any obligation or term imposed 
or provided for in the contract, the 
easement, or this part. 

(g) WRPO, where appropriate, will 
provide for the development of a tree 
planting plan with the assistance of 
the FS or State forestry agency. 

(h) The WRPO, where appropriate, 
will provide for the development by 
NRCS of detailed plans for weed con-
trol, structural measures and their op-
eration, vegetation establishment and 

management, and other measures as 
needed. 

(i) Revisions of the WRPO to enhance 
or protect the value for which the ease-
ment was established may be made at 
any time at the request of either 
NRCS, FWS, the owner and upon the 
concurrence of all three parties. 

§ 623.14 Easement modifications. 
After the easement has been per-

fected, no change will be made in the 
easement without a written request by 
the participant and the written con-
sent of the Chief. Approval may be 
granted to achieve the goals of EWRP 
or facilitate the practical administra-
tion and management of the easement 
area or the program and the approval 
will not adversely affect the functions 
and values for which the easement was 
established. A modified easement shall 
be perfected in accordance with State 
law and NRCS superior interest shall 
be reserved by the landowner in accord-
ance with §§ 623.7 and 623.11(a)(3). 

§ 623.15 Transfer of land. 
(a) If a new owner purchases or ob-

tains the right and interest in, or right 
to occupancy of, the land subject to a 
EWRP easement, such new owner shall 
be subject to the terms and conditions 
of the easement. The participant who 
is the signatory to the easement shall 
be entitled to receive all remaining 
payments, if any, for the purchase of 
the easement. Eligible cost-share pay-
ments shall be made to the partici-
pants. with respect to costs actually 
incurred. 

(b) Upon the transfer of the property 
subject to an EWRP easement, any re-
maining cost-share payments shall be 
paid to the new owner or purchaser 
only if the new owner or purchaser be-
comes a party to the WRPO within 60 
days of the perfection of the deed 
transferring title to the new owner. 
Such payments shall be paid in the 
manner agreed to by the participant 
and the buyer. The new owner or pur-
chaser shall be responsible for assuring 
completion of all measures and prac-
tices required by the contract and the 
WRPO. 

(c) Any transfer of the property prior 
to the perfection of the easement shall 
void any NRCS offer or WRPO unless 
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the new owner agrees to accept the 
offer within 60 days of the perfection of 
the deed transferring the land to the 
new owner. 

§ 623.16 Monitoring and enforcement 
of easement terms and conditions. 

(a) NRCS or its representative shall 
be permitted to inspect each easement 
area at any and all times determined 
necessary by NRCS to ensure that: 

(1) Structural and vegetative restora-
tion work are properly maintained; 

(2) The wetlands and adjacent upland 
habitat of the easement area is being 
managed as required in the WRPO and 
the terms of the easement; and 

(3) Uses of the area are consistent 
with the terms and conditions of the 
easement and the WRPO. 

(b) If an owner or other interested 
party is unwilling to voluntarily cor-
rect, in a timely manner, deficiencies 
in compliance with the terms of the 
WRPO, the EWRP easement, or any re-
lated agreements, NRCS may at the ex-
pense of any person who is subject to 
the EWRP easement correct such defi-
ciency. Such NRCS action shall be in 
addition to other remedies available to 
NRCS. 

(c) Monitoring and enforcement re-
sponsibilities may be delegated by 
NRCS at any time to other Federal or 
State agencies. Landowners may trans-
fer management responsibilities only 
to Federal, State, or local agencies or 
private organizations that have been 
approved by NRCS in advance as hav-
ing the appropriate authority, exper-
tise, and resources necessary to carry 
out such delegated responsibilities. 

§ 623.17 Violations and remedies. 
(a) If a violation of the terms and 

conditions of the contract, the WRPO, 
or the recorded EWRP easement oc-
curs, the easement shall remain in 
force and NRCS may: 

(1) Require the owner to fully restore 
the easement area to fulfill the terms 
and conditions of the easement and 
WRPO; and 

(2) Require the owner, who received 
payments from NRCS for any purpose 
under this part, to refund all or part of 
such payments received together with 
interest, as determined appropriate by 
NRCS. 

(b) If an owner fails to carry out the 
terms and conditions of an easement, 
appropriate legal action may be initi-
ated. The owner of the property shall 
reimburse NRCS for all costs incurred 
including, but not limited to, legal 
fees. 

§ 623.18 Access to land. 
In order to determine eligibility and 

compliance with respect to this part, 
representatives of the Department, or 
designee thereof, shall have the right 
of access to: 

(a) Land which is the subject of an 
application made in accordance with 
this part, 

(b) Land which is subject to an ease-
ment made in accordance with this 
part, and 

(c) Records of the participant show-
ing status of all ownership interest in 
lands subject to this part. 

§ 623.19 Assignments. 
Any participant entitled to any cash 

payment under this program may as-
sign the right to receive such cash pay-
ments, in whole or in part. 

§ 623.20 Appeals. 
A participant in the EWRP may ob-

tain a review of any administrative de-
termination concerning land eligi-
bility, development of a WRPO, or any 
adverse determination under this part 
in accordance with the administrative 
appeal regulations provided in part 614 
of this title. 

[60 FR 67316, Dec. 29, 1995] 

§ 623.21 Scheme and device. 
(a) If it is determined by NRCS that 

a landowner has employed a scheme or 
device to defeat the purposes of this 
part, any part of any program payment 
otherwise due or paid such landowner 
during the applicable period may be 
withheld or be required to be refunded 
with interest thereon, as determined 
appropriate by NRCS, and the contract 
with the landowner may be terminated. 
In such a case, NRCS may also con-
tinue to hold the easement interest ac-
quired under this part. 

(b) A scheme or device includes, but 
is not limited to, coercion, fraud, mis-
representation, depriving any other 
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person of payments for cost-share prac-
tices or easements for the purpose of 
obtaining a payment to which a person 
would otherwise not be entitled. 

(c) An owner of land subject to this 
part who succeeds to the responsibil-
ities under this part shall report in 
writing to NRCS any interest of any 
kind in the land subject to this part 
that is retained by a previous partici-
pant. Such interest includes a present, 
future or conditional interest, rever-
sionary interest or any option, future 
or present, with respect to such land 
and any interest of any lender in such 
land where the lender has, will, or can 
obtain, a right of occupancy to such 
land or an interest in the equity in 
such land other than an interest in the 
appreciation in the value of such land 
occurring after the loan was made. A 
failure of full disclosure will be consid-
ered a scheme or device under this sec-
tion. 

§ 623.22 Filing of false claims. 

If it is determined by NRCS that any 
participant has knowingly supplied 
false information or has knowingly 
filed a false claim, such participant 
shall be ineligible for any payment 
under this part. False information or 
false claims include claims for pay-
ment for practices which do not meet 
the specifications of the applicable 
WRPO. Any amounts paid under these 
circumstances shall be refunded, to-
gether with interest as determined by 
NRCS, and any amounts otherwise due 
such participant shall be withheld. 

PART 624—EMERGENCY 
WATERSHED PROTECTION 

Sec. 
624.1 Purpose. 
624.2 Objective. 
624.3 Scope. 
624.4 Definitions. 
624.5 Coordination. 
624.6 Program administration. 
624.7 Cost-sharing. 
624.8 Assistance. 
624.9 Time limits. 
624.10 Floodplain easements. 
624.11 Waivers. 

AUTHORITY: Sec. 216, P.L. 81–516, 33 U.S.C. 
70lb–1; Sec. 403, P.L. 95–334, as amended, 16 
U.S.C. 2203; 5 U.S.C. 301. 

SOURCE: 70 FR 16926, Apr. 4, 2005, unless 
otherwise noted. 

§ 624.1 Purpose. 
The Natural Resources Conservation 

Service (NRCS) and United States For-
est Service (FS) are responsible for ad-
ministering the Emergency Watershed 
Protection (EWP) Program. This part 
sets forth the requirements and proce-
dures for Federal assistance, adminis-
tered by NRCS, under Section 216, Pub-
lic Law 81–516, 33 U.S.C. 701b–1; and 
Section 403 of the Agricultural Credit 
Act of 1978, Public Law 95–334, as 
amended by Section 382, of the Federal 
Agriculture Improvement and Reform 
Act of 1996, Public Law 104–127, 16 
U.S.C. 2203. The Secretary of Agri-
culture has delegated the administra-
tion of the EWP Program to the Chief 
of NRCS on state, tribal, and private 
lands, and Chief of FS on National For-
est Systems lands, including any other 
lands that are administered under a 
formal agreement with the FS. The FS 
administers the EWP Program in ac-
cordance with the Forest Service 
Manuals 1950 and 3540, and the Forest 
Service Handbook 1909.15 

§ 624.2 Objective. 
The objective of the EWP Program is 

to assist sponsors, landowners, and op-
erators in implementing emergency re-
covery measures for runoff retardation 
and erosion prevention to relieve im-
minent hazards to life and property 
created by a natural disaster that 
causes a sudden impairment of a water-
shed. 

§ 624.3 Scope. 
EWP Program technical and finan-

cial assistance may be made available 
to a qualified sponsor, or landowners 
when a floodplain easement is the se-
lected alternative by the Secretary of 
Agriculture, upon a qualified sponsor 
or landowner’s request when a Federal 
emergency is declared by the President 
or when a local emergency is declared 
by the NRCS State Conservationist. 
The EWP Program is designed for 
emergency recovery work, including 
the purchase of floodplain easements. 
Emergency watershed protection is au-
thorized in the 50 States, the District 
of Columbia, the Commonwealth of 
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Puerto Rico, the U.S. Virgin Islands, 
Guam, the Commonwealth of the 
Northern Mariana Islands, and Amer-
ican Samoa. 

§ 624.4 Definitions. 
(a) Defensibility means the extent to 

which an action is: 
(1) More beneficial than adverse in 

the extent and intensity of its environ-
mental and economic effects; 

(2) In compliance with Federal, 
State, and local laws; 

(3) Acceptable to affected individuals 
and communities; 

(4) Effective in restoring or pro-
tecting the natural resources; 

(5) Complete with all necessary com-
ponents included; and 

(6) Efficient in achieving the desired 
outcome. 

(b) Exigency means those situations 
that demand immediate action to 
avoid potential loss of life or property, 
including situations where a second 
event may occur shortly thereafter 
that could compound the impairment, 
cause new damages or the potential 
loss of life if action to remedy the situ-
ation is not taken immediately. 

(c) Floodplain easement means a re-
served interest easement, which is an 
interest in land, defined and delineated 
in a deed whereby the landowner con-
veys all rights and interest in the prop-
erty to the grantee, but the landowner 
retains those rights, title, and interest 
in the property which are specifically 
reserved to the landowner in the ease-
ment deed. 

(d) Imminent threat means a substan-
tial natural occurrence that could 
cause significant damage to property 
or threaten human life in the near fu-
ture. 

(e)(1) Limited resource area is defined 
as a county where: 

(i) Housing values are less than 75 
percent of the State housing value av-
erage; and 

(ii) Per capita income is 75 percent or 
less than the National per capita in-
come; and 

(iii) Unemployment is at least twice 
the U.S. average over the past 3 years 
based upon the annual unemployment 
figures. 

(2) NRCS will use the most recent 
National census information available 

when determining paragraphs (e)(1)(i) 
and (ii) of this section. 

(f) Natural occurrence includes, but is 
not limited to, floods, fires, wind-
storms, ice storms, hurricanes, ty-
phoons, tornadoes, earthquakes, vol-
canic actions, slides, and drought. 

(g) Project sponsor means a State gov-
ernment or a State agency or a legal 
subdivision thereof, local unit of gov-
ernment, or any Native American tribe 
or tribal organization as defined in sec-
tion 4 of the Indian Self-Determination 
and Education Assistance Act (25 
U.S.C. 450b), with a legal interest in or 
responsibility for the values threatened 
by a watershed emergency; is capable 
of obtaining necessary land rights; and 
is capable of carrying out any oper-
ation and maintenance responsibilities 
that may be required. 

(h) Watershed emergency means ad-
verse impacts to resources exist when a 
natural occurrence causes a sudden im-
pairment of a watershed and creates an 
imminent threat to life or property. 

(i) Watershed impairment means the 
situation that exists when the ability 
of a watershed to carry out its natural 
functions is reduced to the point where 
an imminent threat to health, life, or 
property is created. This impairment 
can also include sediment and debris 
deposition in floodplains and upland 
portions of the watershed. 

§ 624.5 Coordination. 
(a) If the President declares an area 

to be a major disaster area, NRCS will 
provide assistance which will be co-
ordinated with the Federal Emergency 
Management Agency (FEMA) or its 
designee. FEMA is the lead federal 
agency for Presidentially-declared nat-
ural disasters. 

(b) When an NRCS State Conserva-
tionist determines that a watershed 
impairment exists, but the President 
does not declare an area to be a major 
disaster area, FEMA does not coordi-
nate assistance. In this situation, 
NRCS will assume the lead, provide as-
sistance, and coordinate work with the 
appropriate State office of emergency 
preparedness and other Federal, tribal, 
or local agencies involved with emer-
gency activities, as appropriate. 

(c) In the case where the watershed 
impairment exists solely on FS System 
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lands, the FS will determine the exist-
ence of the impairment, assume the 
lead, provide assistance and coordinate 
work with the appropriate State office 
of emergency preparedness and other 
Federal, tribal, or local agencies in-
volved with emergency activities, as 
appropriate. 

§ 624.6 Program administration. 
(a) Sponsors. (1) When the State Con-

servationist declares that a watershed 
impairment exists, NRCS may, upon 
request, make assistance available to a 
sponsor which must be a State or polit-
ical subdivision thereof, qualified In-
dian tribe or tribal organization, or 
unit of local government. Private enti-
ties or individuals may receive assist-
ance only through the sponsorship of a 
governmental entity. 

(2) Sponsors must: 
(i) Contribute their share of the 

project costs, as determined by NRCS, 
by providing funds or certain services 
necessary to undertake the activity. 
Contributions that may be applied to-
wards the sponsor’s applicable cost- 
share of construction costs include: 

(A) Cash; 
(B) In-kind services such as labor, 

equipment, design, surveys, contract 
administration and construction in-
spection, and other services as deter-
mined by the State Conservationist; or 

(C) A combination of cash and in- 
kind services; 

(ii) Obtain any necessary real prop-
erty rights, water rights, and regu-
latory permits; and 

(iii) Agree to provide for any required 
operation and maintenance of the com-
pleted emergency measures. 

(b) Eligibility. NRCS will provide as-
sistance based upon the NRCS State 
Conservationist’s determination that 
the current condition of the land or 
watershed impairment poses a threat 
to health, life, or property. This assist-
ance includes EWP practices associated 
with the removal of public health and 
safety threats, and restoration of the 
natural environment after disasters, 
including acquisition of floodplain 
easements. 

(1) Priority EWP assistance is avail-
able to alleviate exigency situations. 
NRCS may approve assistance for tem-
porary correction practices to relieve 

an exigency situation until a more ac-
ceptable solution can be designed and 
implemented. 

(2) Limitations. (i) In cases where the 
same type of natural event occurs 
within a 10-year period and a struc-
tural measure has been installed or re-
paired twice within that period using 
EWP assistance, then EWP assistance 
is limited to those sites eligible for the 
purchase of a floodplain easement as 
described in § 624.10 of this part. 

(ii) EWP assistance will not be used 
to perform operation or maintenance, 
such as the periodic work that is nec-
essary to maintain the efficiency and 
effectiveness of a measure to perform 
as originally designed and installed. 

(iii) EWP assistance will not be used 
to repair, rebuild, or maintain private 
or public transportation facilities, pub-
lic utilities, or similar facilities. 

(iv) EWP assistance, funded by 
NRCS, will not be provided on any Fed-
eral lands if such assistance is found to 
augment the appropriations of other 
Federal agencies. 

(v) EWP assistance is not available 
for repair or rehabilitation of non-
structural management practices, such 
as conservation tillage and other simi-
lar practices. 

(3) Repair of structural, enduring, and 
long-life conservation practices. (i) Spon-
sors may receive EWP assistance for 
structural, enduring, and long-life con-
servation practices including, but not 
limited to, grassed waterways, ter-
races, embankment ponds, diversions, 
and water conservation systems, ex-
cept where the recovery measures are 
eligible for assistance under the Emer-
gency Conservation Program adminis-
tered by the Farm Service Agency. 

(ii) EWP assistance may be available 
for the repair of certain structural 
practices (i.e., dams and channels) 
originally constructed under Public 
Law 83–566; Public Law 78–534; Subtitle 
H of Title XV of the Agriculture and 
Food Act of 1981 (16 U.S.C. 3451 et seq., 
commonly known as the Resource Con-
servation and Development Program); 
and the Pilot Watershed Program of 
the Department of Agriculture Appro-
priation Act of 1954 (Pub. L. 83–156; 67 
Stat. 214). EWP assistance may not be 
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used to perform operation and mainte-
nance activities specified in the agree-
ment for the covered structure project 
entered into with the eligible local or-
ganization responsible for the works of 
improvement. 

(iii) NRCS may authorize EWP as-
sistance for modifying damaged prac-
tices when technology advances or con-
struction techniques warrant modifica-
tions, including when modifications are 
the result of federal permitting or 
other requirements necessary to imple-
ment the recovery measure, and will be 
cost-shared as described in § 624.7. 

(iv) EWP assistance is only available 
when public or private landowners, 
land managers, land users, or others 
document they have exhausted or have 
insufficient funding or other resources 
available to provide adequate relief 
from applicable hazards. 

(4) Increased level of protection. In 
cases other than those described in 
paragraph (b)(3)(iii) of this section, if 
the sponsor desires to increase the 
level of protection that would be pro-
vided by the EWP practice, the sponsor 
will be responsible for paying 100 per-
cent of the costs of the upgrade or ad-
ditional work. 

(c) Eligible practices. NRCS will only 
provide assistance for measures that: 

(1) Provide protection from addi-
tional flooding or soil erosion; and, 

(2) Reduce threats to life or property 
from a watershed impairment, includ-
ing sediment and debris removal in 
floodplains and uplands; and 

(3) Restore the hydraulic capacity to 
the natural environment to the max-
imum extent practical; and 

(4) Are economically and environ-
mentally defensible and technically 
sound. 

(d) Documentation. NRCS will docu-
ment the economic rationale of pro-
posed practices in appropriate detail 
before the allocation of emergency 
funding, including projects under con-
sideration for floodplain easements in 
§ 624.10. Generally, the expected value 
of the property restored should exceed 
the cost of emergency measures, in-
cluding taking into consideration envi-
ronmental benefits. Documentation 
will include, but is not limited to: 

(1) Number of locations and extent of 
damage, including environmental and 

cultural resources at risk, because of 
the watershed impairment; 

(2) Estimated damages to the values 
at risk if the threat is imminent but 
not yet realized; 

(3) Events that must occur for any 
imminent threat to be realized and the 
estimated probability of their occur-
rence both individually and collec-
tively; 

(4) Estimates of the nature, extent, 
and costs of the emergency practices to 
be constructed to recover from an ac-
tual threat or relieve an imminent 
threat; 

(5) Thorough description of the bene-
ficial and adverse effects on environ-
mental resources, including fish and 
wildlife habitat; 

(6) Description of water quality and 
water conservation impacts, as appro-
priate; 

(7) Analysis of effects on downstream 
water rights; and 

(8) Other information deemed appro-
priate by NRCS to describe adequately 
the environmental impacts to comply 
with the National Environmental Pol-
icy Act, Endangered Species Act, Na-
tional Historic Preservation Act, and 
related requirements. 

(e) Implementation. When planning 
emergency recovery practices, NRCS 
will emphasize measures that are the 
most economical and are to be accom-
plished by using the least damaging 
practical construction techniques and 
equipment that retain as much of the 
existing characteristics of the land-
scape and habitat as possible. Con-
struction of emergency practices may 
include, but are not limited to, timing 
of the construction to avoid impacting 
fish spawning, clearing of right-of- 
ways, reshaping spoil, debris removal, 
use of bioengineering techniques, and 
revegetation of disturbed areas. Miti-
gation actions needed to offset poten-
tial adverse impacts of the EWP Pro-
gram practices should be planned for 
installation before, or concurrent with, 
the installation of the EWP Program 
practices. In rare occurrences where 
mitigation cannot be installed concur-
rently, plans will require mitigation be 
accomplished as soon as practical. 

(f) NRCS may determine that a meas-
ure is not eligible for assistance for 

VerDate Nov<24>2008 10:23 Feb 17, 2010 Jkt 220017 PO 00000 Frm 00479 Fmt 8010 Sfmt 8010 Y:\SGML\220017.XXX 220017er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



470 

7 CFR Ch. VI (1–1–10 Edition) § 624.7 

any reason, including economic and en-
vironmental factors or technical feasi-
bility. 

§ 624.7 Cost-sharing. 
(a) Except as provided in paragraph 

(b) of this section, the Federal con-
tribution toward the implementation 
of emergency measures may not exceed 
75 percent of the construction cost of 
such emergency measures, including 
work done to offset or mitigate adverse 
impacts as a result of the emergency 
measures. 

(b) If NRCS determines that an area 
qualifies as a limited resource area, the 
Federal contribution toward the imple-
mentation of emergency measures may 
not exceed 90 percent of the construc-
tion cost of such emergency measures. 

§ 624.8 Assistance. 
(a) Sponsors must submit a formal 

request to the State Conservationist 
for assistance within 60 days of the 
natural disaster occurrence, or 60 days 
from the date when access to the sites 
becomes available. Requests must in-
clude a statement that the sponsors 
understand their responsibilities and 
are willing to pay its cost-shared per-
centage as well as information per-
taining to the natural disaster, includ-
ing the nature, location, and scope of 
the problems and the assistance need-
ed. 

(b) On receipt of a formal request for 
EWP assistance, the State Conserva-
tionist or designee shall immediately 
investigate the emergency situation to 
determine whether EWP is applicable 
and to prepare an initial cost esti-
mation for submission to the NRCS 
Chief or designee. The cost estimation 
will be submitted no later than 60 days 
from receipt of the formal request from 
the sponsor. The State Conservationist 
will take into account the funding pri-
orities identified in paragraph (c) (3) of 
this section. The State Conservationist 
will forward the damage survey report, 
which provides the information per-
taining to proposed EWP practice(s) 
and indicates the amount of funds nec-
essary to undertake the Federal por-
tion, to the NRCS Chief or designee. 
This information will be submitted no 
later that 60 days from receipt of the 
formal request from the sponsor, or no 

later than 60 days from the date fund-
ing is made available to the State Con-
servationist, whichever is later. NRCS 
may not commit funds until notified 
by the Chief, or designee, of the avail-
ability of funds. 

(c) Before the release of financial as-
sistance, NRCS will enter into a Coop-
erative Agreement with a sponsor that 
specifies the responsibilities of the 
sponsor under this part, including any 
required operation and maintenance re-
sponsibilities. NRCS will not provide 
funding for activities undertaken by a 
sponsor prior to the signing of the 
agreement between NRCS and the 
sponsor. 

(1) NRCS will only provide funding 
for work that is necessary to reduce 
applicable threats. 

(2) Efforts must be made to avoid or 
minimize adverse environmental im-
pacts associated with the implementa-
tion of emergency measures, to the ex-
tent practicable, giving special atten-
tion to protecting cultural resources 
and fish and wildlife habitat. 

(3) Funding priorities for recovery 
measures. NRCS will provide EWP as-
sistance based on the following cri-
teria, which are ranked in the order of 
importance: 

(i) Exigency situations; 
(ii) Sites where there is a serious, but 

not immediate threat to human life; 
(iii) Sites where buildings, utilities, 

or other important infrastructure com-
ponents are threatened; 

(iv) When reviewing paragraphs 
(c)(3)(i) through (iii) of this section, 
NRCS will take into account the fol-
lowing resources as they may affect 
the priority, including, but not limited 
to: 

(A) Sites inhabited by federally listed 
threatened and endangered species or 
containing federally designated critical 
habitat where the species or the crit-
ical habitat could be jeopardized, de-
stroyed, or adversely modified without 
the EWP practice; 

(B) Sites that contain or are in the 
proximity to cultural sites listed on 
the National Register of Historic 
Places where the listed resource would 
be jeopardized if the EWP practice 
were not installed; 

(C) Sites where prime farmland sup-
porting high value crops is threatened; 
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(D) Sites containing wetlands that 
would be damaged or destroyed with-
out the EWP practice; 

(E) Sites that have a major effect on 
water quality; and 

(F) Sites containing unique habitat, 
including but not limited to, areas in-
habited by State-listed threatened and 
endangered species, fish and wildlife 
management areas, or State-identified 
sensitive habitats; and 

(v) Other funding priorities estab-
lished by the Chief of NRCS. 

§ 624.9 Time limits. 

Funds must be obligated by the State 
Conservationist and construction com-
pleted within 220 calendar days after 
the date funds are committed to the 
State Conservationist, except for exi-
gency situations in which case the con-
struction must be completed within 10 
days after the date the funds are com-
mitted. 

§ 624.10 Floodplain easements. 

(a) General. NRCS may purchase 
floodplain easements as an emergency 
measure. NRCS will only purchase 
easements from landowners on a vol-
untary basis. 

(b) Floodplain easements. (1) Flood-
plain easements established under this 
part will be: 

(i) Held by the United States, 
through the Secretary of Agriculture; 

(ii) Administered by NRCS or its des-
ignee; and 

(iii) Perpetual in duration; 
(2) Eligible land. NRCS may determine 

land is eligible under this section if: 
(i) The floodplain lands were dam-

aged by flooding at least once within 
the previous calendar year or have 
been subject to flood damage at least 
twice within the previous 10 years; or 

(ii) Other lands within the floodplain 
would contribute to the restoration of 
the flood storage and flow, erosion con-
trol, or that would improve the prac-
tical management of the easement; or 

(iii) Lands would be inundated or ad-
versely impacted as a result of a dam 
breach. 

(3) Ineligible land. NRCS may deter-
mine that land is ineligible under this 
section if: 

(i) Implementation of restoration 
practices would be futile due to ‘‘on- 
site’’ or ‘‘off-site’’ conditions; 

(ii) The land is subject to an existing 
easement or deed restriction that pro-
vides sufficient protection or restora-
tion, as determined by the Chief of 
NRCS, of the floodplain’s functions and 
values; or 

(iii) The purchase of an easement 
would not meet the purposes of this 
part. 

(4) Compensation for easements. NRCS 
will determine easement compensation 
in accordance with applicable regula-
tion and other law. 

(5) NRCS will not acquire any ease-
ment unless the landowner accepts the 
amount of the easement payment that 
is offered by NRCS. NRCS reserves the 
right not to purchase an easement if 
the easement compensation for a par-
ticular easement would be too expen-
sive, as determined by NRCS. 

(6) NRCS may provide up to 100 per-
cent of the restoration and enhance-
ment costs of the easement. NRCS may 
enter into an agreement with the land-
owner or another third party to ensure 
that identified practices are imple-
mented. NRCS, the landowner, or other 
designee may implement identified 
practices. Restoration and enhance-
ment efforts may include both struc-
tural and non-structural practices. An 
easement acquired under this part 
shall provide NRCS with the full au-
thority to restore, protect, manage, 
maintain, and enhance the functions 
and values of the floodplain. 

(7) The landowner must: 
(i) Comply with the terms of the 

easement; 
(ii) Comply with all terms and condi-

tions of any associated agreement; and 
(iii) Convey title to the easement 

that is acceptable to NRCS and war-
rant that the easement is superior to 
the rights of all others, except for ex-
ceptions to the title that are deemed 
acceptable by NRCS. 

(8) Structures, including buildings, 
within the floodplain easement may be 
demolished and removed, or relocated 
outside the 100-year floodplain or dam 
breach inundation area. 

(c) Easements acquired under this 
part may not be modified or termi-
nated. However, in limited situations, 
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as determined by the Chief of NRCS 
and when in the best interest of the 
Government, land exchanges may be 
authorized pursuant to (7 U.S.C. 428a) 
and other applicable authorities. 

(d) Enforcement. (1) In the event of a 
violation of an easement, the violator 
will be given reasonable notice and an 
opportunity to correct the violation 
within 30 days of the date of the notice, 
or such additional time as NRCS may 
allow. 

(2) NRCS reserves the right to enter 
upon the easement area at any time to 
remedy deficiencies or easement viola-
tions. Such entry may be made at the 
discretion of NRCS when such actions 
are deemed necessary to protect impor-
tant floodplain functions and values or 
other rights of the United States under 
the easement. The landowner will be 
liable for any costs incurred by the 
United States as a result of the land-
owner’s negligence or failure to comply 
with easement or agreement obliga-
tions. 

(3) In addition to any and all legal 
and equitable remedies as may be 
available to the United States under 
applicable law, NRCS may withhold 
any easement and cost-share payments 
owing to landowners at any time there 
is a material breach of the easement 
covenants or any associated agree-
ments. Such withheld funds may be 
used to offset costs incurred by the 
United States, in any remedial actions, 
or retained as damages pursuant to 
court order or settlement agreement. 

(4) NRCS will be entitled to recover 
any and all administrative and legal 
costs, including attorney’s fees or ex-
penses, associated with any enforce-
ment or remedial action. 

(5) On the violation of the terms or 
conditions of the easement or related 
agreement, the easement shall remain 
in force, and NRCS may require the 
landowner to refund all or part of any 
payments received by the landowner 
under this Part, together with interest 
thereon as determined appropriate by 
NRCS. 

(6) All the general penal statutes re-
lating to crimes and offenses against 
the United States shall apply in the ad-
ministration of floodplain easements 
acquired under this part. 

§ 624.11 Waivers. 
To the extent allowed by law, the 

NRCS Deputy Chief for Programs may 
waive any provision of these regula-
tions when the agency makes a written 
determination that such waiver is in 
the best interest of the Federal govern-
ment. 

PART 625—HEALTHY FORESTS 
RESERVE PROGRAM 

Sec. 
625.1 Purpose and scope. 
625.2 Definitions. 
625.3 Administration. 
625.4 Program requirements. 
625.5 Application procedures. 
625.6 Establishing priority for enrollment in 

HFRP. 
625.7 Enrollment of easements. 
625.8 Compensation for easements. 
625.9 10-year restoration cost-share agree-

ments. 
625.10 Cost-share payments. 
625.11 Easement participation require-

ments. 
625.12 The HFRP restoration plan develop-

ment. 
625.13 Modification of the HFRP restoration 

plan. 
625.14 Transfer of land. 
625.15 Violations and remedies. 
625.16 Payments not subject to claims. 
625.17 Assignments. 
625.18 Appeals. 
625.19 Scheme and device. 

AUTHORITY: 16 U.S.C. 6571–6578. 

SOURCE: 71 FR 28556, May 17, 2006, unless 
otherwise noted. 

§ 625.1 Purpose and scope. 
(a) The purpose of the Health Forests 

Reserve Program (HFRP) is to assist 
landowners, on a voluntary basis, in re-
storing, enhancing, and protecting 
forestland resources on private lands 
through easements and 10-year cost- 
share agreements. 

(b) The objectives of HFRP are to: 
(1) Promote the recovery of endan-

gered and threatened species under the 
ESA; 

(2) Improve plant and animal bio-
diversity; and 

(3) Enhance carbon sequestration. 
(c) The regulations in this part set 

forth the policies, procedures, and re-
quirements for the HFRP as adminis-
tered by the Natural Resources Con-
servation Service (NRCS) for program 
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implementation and processing appli-
cations for enrollment. 

(d) The Chief of NRCS may imple-
ment HFRP in any of the 50 States, the 
District of Columbia, the Common-
wealth of Puerto Rico, Guam, the Vir-
gin Islands of the United States, Amer-
ican Samoa, and the Commonwealth of 
the Northern Marianna Islands. 

§ 625.2 Definitions. 

The following definitions shall be ap-
plicable to this part: 

Activity means an action other than a 
conservation practice that is included 
as a part of a restoration agreement; 
such as a measure, incremental move-
ment on a conservation index or scale, 
or a pilot or assessment. 

Biological diversity (biodiversity) 
means the variety and variability 
among living organisms and the eco-
logical complexes in which they live. 

Carbon sequestration means the long 
term storage of carbon in soil (as soil 
organic matter) or in plant material 
(such as in trees). 

Chief means the Chief of the Natural 
Resources Conservation Service or the 
person delegated authority to act on 
behalf of the Chief. 

Conservation treatment means any and 
all conservation practices, measures, 
activities, and works of improvement 
that have the purpose of alleviating re-
source concerns, solving or reducing 
the severity of natural resource use 
problems, or taking advantage of re-
source opportunities, including the res-
toration, enhancement, maintenance, 
or management of habitat conditions 
for HFRP purposes. 

Consultation or ‘‘consult with’’ means 
to talk things over for the purpose of 
providing information; to offer an opin-
ion for consideration; and/or to meet 
for discussion or to confer, while re-
serving final decision-making author-
ity with NRCS. 

Contract means the document that 
specifies the obligations and rights of 
any individual or entity who has been 
accepted for participation in the pro-
gram. 

Coordination means to obtain input 
and involvement from others while re-
serving final decision-making author-
ity with NRCS. 

Cost-share payment means the pay-
ment made by NRCS to a program par-
ticipant or vendor to achieve the res-
toration, enhancement, and protection 
goals of enrolled land in accordance 
with the HFRP restoration plan. 

Easement means a conservation ease-
ment, which is an interest in land de-
fined and delineated in a deed whereby 
the landowner conveys certain rights, 
title, and interests in a property to the 
United States for the purpose of pro-
tecting the forestland and the con-
servation values of the property. 

Easement area means the land encum-
bered by an easement. 

Easement payment means the consid-
eration paid to a landowner for an 
easement conveyed to the United 
States under the HFRP. 

Fish and Wildlife Service (FWS) is an 
agency of the United States Depart-
ment of the Interior. 

Forest Service is an agency of the 
United States Department of Agri-
culture. 

HFRP means the Healthy Forests Re-
serve Program authorized by Title V of 
the Healthy Forests Restoration Act of 
2003. 

HFRP restoration plan means the 
Health Forests Reserve Program res-
toration plan that identifies the con-
servation treatments that are sched-
uled for application to land enrolled in 
HFRP in accordance with NRCS stand-
ards and specifications. 

Indian trust lands means real prop-
erty in which: 

(1) The United States holds title as 
trustee for an Indian or Tribal bene-
ficiary; or 

(2) An Indian or Tribal beneficiary 
holds title and the United States main-
tains a trust relationship. 

Landowner means an individual or 
entity having legal ownership of land, 
including those who may be buying 
land under a purchase agreement or 
who have legal control of the land for 
the term of the HFRP enrollment pe-
riod for which enrollment is sought. 
Landowner may include all forms of 
collective ownership including joint 
tenants, tenants in common, and life 
tenants and remaindermen in a prop-
erty. 

Landowner Protections means protec-
tions and assurances made available to 
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HFRP participants whose voluntary 
conservation activities result in a net 
conservation benefit for listed, can-
didate, or other species. Landowner 
Protections made available by the Sec-
retary of Agriculture to HFRP partici-
pants may be provided under section 
7(b)(4) or section 10(a)(1) of the Endan-
gered Species Act of 1973 (ESA; 16 
U.S.C. 1536(b)(4), 1539(a)(1)). These 
Landowner Protections may be pro-
vided by NRCS in conjunction with 
meeting its responsibilities under sec-
tion 7 of the ESA, and/or by FWS or 
NFMS through section 10 of the ESA. 
These Landowner Protections include a 
permit providing coverage for inci-
dental take of species listed under the 
ESA. Landowner Protections also in-
clude assurances related to potential 
modifications of HFRP restoration 
plans and assurances related to the po-
tential (unlikely) termination of Land-
owner Protections and any 10-year cost 
share agreement. 

Liquidated damages means a sum of 
money stipulated in a restoration 
agreement which the participant 
agrees to pay NRCS if the participant 
fails to adequately complete the res-
toration agreement. The sum rep-
resents an estimate of the anticipated 
or actual harm caused by the failure, 
and reflects the difficulties of proof of 
loss and the inconvenience or non-fea-
sibility of otherwise obtaining an ade-
quate remedy. 

Maintenance means work performed 
to keep the applied conservation prac-
tice functioning for the intended pur-
pose during its life span. Maintenance 
includes work to prevent deterioration 
of the practice, repairing damage, or 
replacement of the practice to its 
original condition if one or more com-
ponents fail. 

Measure means one or more specific 
actions that is not a conservation prac-
tice, but has the effect of alleviating 
problems or improving the treatment 
of the resources. 

National Marine Fisheries Service 
(NMFS) is an agency of the United 
States Department of Commerce. 

Natural Resources Conservation Service 
(NRCS) is an agency of the United 
States Department of Agriculture. 

Participant means an applicant who is 
a party to a 10-year cost share agree-

ment or an option agreement to pur-
chase. 

Practice means a specified treatment, 
such as a structural or land manage-
ment practice, that is planned and ap-
plied according to NRCS standards and 
specifications. 

Private land means land that is not 
owned by a governmental entity, and 
includes land that is considered Indian 
trust lands. 

Restoration means implementing any 
conservation practice (vegetative, 
management, or structural) or measure 
that improves the values and functions 
of forestland (native and natural plant 
communities). 

Restoration agreement means a cost- 
share agreement between the program 
participant and NRCS to restore, en-
hance, and protect the functions and 
values of forestland for the purposes of 
HFRP under either an easement or a 
10-year cost-share agreement enroll-
ment option. 

Safe Harbor Agreement means a vol-
untary arrangement between FWS or 
NMFS, and cooperating non-federal 
landowners under the authority of Sec-
tion 10(a)(1) of the Endangered Species 
Act of 1973, 16 U.S.C. 1536(b)(4), 
1539(a)(1). Under the Safe Harbor 
Agreement and an associated enhance-
ment of survival permit, the non-fed-
eral property owner implements ac-
tions that will result in a net conserva-
tion benefit for species listed under the 
Act without the risk of further restric-
tions pursuant to section 9 of the Act, 
which prohibits take of listed species. 
The property owner also receives assur-
ances related to modifications of the 
SHA or termination of the permit. (See 
‘‘Landowner Protections,’’ above.) 

Sign-up notice means the public noti-
fication document that NRCS provides 
to describe the particular requirements 
for a specific HFRP sign-up. 

State Conservationist means the NRCS 
employee authorized to direct and su-
pervise NRCS activities within a speci-
fied State, the Pacific Basin, or the 
Caribbean Area. 

Technical service provider means an in-
dividual, private-sector entity, or pub-
lic agency certified or approved by 
NRCS to provide technical services 
through NRCS or directly to program 
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participants, as defined in 7 CFR part 
652. 

§ 625.3 Administration. 
(a) The regulations in this part will 

be administered under the general su-
pervision and direction of the Chief. 

(b) The Chief may modify or waive a 
provision of this part if the Chief deter-
mines that the application of such pro-
vision to a particular limited situation 
is inappropriate and inconsistent with 
the goals of the program. 

(c) No delegation in this part to 
lower organizational levels shall pre-
clude the Chief from determining any 
issue arising under this part or from 
reversing or modifying any determina-
tion arising from this part. 

(d) The State Conservationist will de-
velop the rates of compensation for an 
easement, a priority ranking process, 
and any related technical matters. 

(e) The NRCS shall coordinate with 
FWS and NMFS in the implementation 
of the program and in establishing pro-
gram policies. In carrying out this pro-
gram, NRCS may consult with non-
industrial private forest landowners, 
the Forest Service and other Federal 
agencies, State fish and wildlife agen-
cies, State forestry agencies, State en-
vironmental quality agencies, other 
State conservation agencies; and non-
profit conservation organizations. No 
determination by FWS, NMFS, the 
Forest Service, any Federal or State 
agency, conservation district, or other 
organization shall compel the NRCS to 
take any action which the NRCS deter-
mines will not serve the purposes of 
the program established by this part. 

§ 625.4 Program requirements. 
(a) General. Under the HFRP, NRCS 

will purchase conservation easements 
from, or enter into 10-year cost-share 
agreements with, eligible landowners 
who voluntarily cooperate in the res-
toration and protection of forestlands 
and associated lands. To participate in 
HFRP, a landowner will agree to the 
implementation of a HFRP restoration 
plan, the effect of which is to restore, 
protect, enhance, maintain, and man-
age the habitat conditions necessary to 
increase the likelihood of recovery of 
listed species under the Endangered 
Species Act (ESA), or measurably im-

prove the well-being of species that are 
not listed as endangered or threatened 
under the ESA but are candidates for 
such listing, State-listed species, or 
species identified by the Chief for spe-
cial consideration for funding. NRCS 
may provide cost-share assistance for 
the activities that promote the res-
toration, protection, enhancement, 
maintenance, and management of 
forestland functions and values. Spe-
cific restoration, protection, enhance-
ment, maintenance, and management 
activities may be undertaken by the 
landowner or other NRCS designee. 

(b) Landowner eligibility. To be eligi-
ble to enroll an easement in the HFRP, 
a person must: 

(1) Be the landowner of eligible land 
for which enrollment is sought; and 

(2) Agree to provide such information 
to NRCS as the agency deems nec-
essary or desirable to assist in its de-
termination of eligibility for program 
benefits and for other program imple-
mentation purposes. 

(c) Eligible land. (1) The NRCS, in co-
ordination with FWS or NMFS, shall 
determine whether land is eligible for 
enrollment and whether, once found el-
igible, the lands may be included in the 
program based on the likelihood of suc-
cessful restoration, enhancement, and 
protection of forest ecosystem func-
tions and values when considering the 
cost of acquiring the easement and the 
restoration, protection, enhancement, 
maintenance, and management costs. 

(2) Land shall be considered eligible 
for enrollment in the HFRP only if the 
NRCS determines that: 

(i) Such private land is capable of 
supporting habitat for a selected spe-
cies listed under Section 4 of the ESA; 
and 

(ii) Such private land is capable of 
supporting habitat for a selected spe-
cies not listed under Section 4 of the 
ESA but is candidate for such listing, 
or the selected species is State-listed 
species, or is a species identified by the 
Chief for special consideration for 
funding. 

(3) NRCS may also enroll land adja-
cent to the restored forestland if the 
enrollment of such adjacent land would 
contribute significantly to the prac-
tical administration of the easement 
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area, but not more than it determines 
is necessary for such contribution. 

(4) To be enrolled in the program, eli-
gible land must be configured in a size 
and with boundaries that allow for the 
efficient management of the area for 
easement purposes and otherwise pro-
mote and enhance program objectives. 

(d) Ineligible land. The following land 
is not eligible for enrollment in the 
HFRP: 

(1) Lands owned by a governmental 
entity; 

(2) Land subject to an easement or 
deed restriction that already provides 
for the protection of wildlife habitat or 
which would interfere with HFRP pur-
poses, as determined by NRCS; and 

(3) Lands where implementation of 
restoration practices would be futile 
due to on-site or off-site conditions. 

§ 625.5 Application procedures. 

(a) Sign-up process. NRCS will publish 
an HFRP sign-up notice with sufficient 
time for individuals and entities to 
consider the benefits of participation 
prior to the opening of the sign-up pe-
riod. In the public sign-up notice, the 
Chief will announce and explain the ra-
tionale for decisions for the following 
information: 

(1) The geographic scope of the sign- 
up; 

(2) Any additional program eligi-
bility criteria that are not specifically 
listed in this part; 

(3) Any additional requirements that 
participants must include in their 
HFRP applications and program agree-
ments that are not specifically identi-
fied in this part; 

(4) Information on the priority order 
of enrollment for funding; 

(5) An estimate of the total funds 
NRCS expects to obligate under new 
program agreements during a given 
sign-up; and 

(6) The schedule for the sign-up proc-
ess, including the deadline(s) for apply-
ing. 

(b) Application for participation. To 
apply for enrollment through an ease-
ment or 10-year cost-share agreement, 
a landowner must submit an applica-
tion for participation in the HFRP dur-
ing an announced period for such sign- 
up. 

(c) Preliminary agency actions. By fil-
ing an application for participation, 
the applicant consents to an NRCS rep-
resentative entering upon the land for 
purposes of determining land eligi-
bility, and for other activities that are 
necessary or desirable for the NRCS to 
make offers of enrollment. The appli-
cant is entitled to accompany an NRCS 
representative on any site visits. 

(d) Voluntary reduction in compensa-
tion. In order to enhance the prob-
ability of enrollment in HFRP, an ap-
plicant may voluntarily offer to accept 
a lesser payment than is being offered 
by NRCS. 

§ 625.6 Establishing priority for enroll-
ment in HFRP. 

(a) Ranking considerations. Based on 
the specific criteria set forth in a sign- 
up announcement and the applications 
for participation, NRCS, in coordina-
tion FWS and NMFS, may consider the 
following factors to rank properties: 

(1) Estimated conservation benefit to 
habitat required by threatened or en-
dangered species listed under Section 4 
of the ESA; 

(2) Estimated conservation benefit to 
habitat required by species not listed 
as endangered or threatened under Sec-
tion 4 of the ESA but that are can-
didates for such listing, State-listed 
species, or species identified by the 
Chief for special consideration for 
funding; 

(3) Estimated improvement of bio-
logical diversity, if enrolled; 

(4) Potential for increased capability 
of carbon sequestration, if enrolled; 

(5) Availability of contribution of 
non-federal funds; 

(6) Significance of forest ecosystem 
functions and values; 

(7) Estimated cost-effectiveness of 
the particular restoration cost-share 
agreement or easement, and associated 
HFRP restoration plan; and 

(8) Other factors identified in an 
HFRP sign-up notice. 

(b) The NRCS may place higher pri-
ority on certain forest ecosystems 
based regions of the State or multi- 
State area where restoration of 
forestland may better achieve NRCS 
programmatic and sign-up goals and 
objectives. 
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(c) Notwithstanding any limitation 
of this part, NRCS may enroll eligible 
lands at any time in order to encom-
pass project areas subject to multiple 
land ownership or otherwise to achieve 
program objectives. Similarly, NRCS 
may, at any time, exclude otherwise el-
igible lands if the participation of the 
adjacent landowners is essential to the 
successful restoration of the forest eco-
system and those adjacent landowners 
are unwilling to participate. 

(d) If available funds are insufficient 
to accept the highest ranked applica-
tion, and the applicant is not inter-
ested in reducing the acres offered to 
match available funding, USDA may 
select a lower ranked application that 
can be fully funded. Applicants may 
choose to change the duration of the 
easement or agreement or reduce acre-
age amount offered if the application 
ranking score is not reduced below that 
of the score of the next available appli-
cation on the ranking list. 

§ 625.7 Enrollment of easements. 
(a) Offers of enrollment. Based on the 

priority ranking, NRCS will notify an 
affected landowner of tentative accept-
ance into the program for which the 
landowner has 15 calendar days to sign 
a letter of intent to continue. 

(b) Effect of letter of intent to continue 
(enrollment). An offer of tentative ac-
ceptance into the program does not 
bind NRCS or the United States to ac-
quire an easement, nor does it bind the 
landowner to convey an easement or 
agree to HFRP restoration plan activi-
ties. However, receipt of an executed 
letter of intent to continue will au-
thorize NRCS to proceed with ease-
ment acquisition activities and the 
land will be considered enrolled into 
HFRP. 

(c) Acceptance of offer of enrollment. 
An option agreement to purchase will 
be presented by NRCS to the land-
owner, which will describe the ease-
ment area; the easement terms and 
conditions; and other terms and condi-
tions for participation that may be re-
quired by NRCS. 

(d) Effect of the acceptance of the offer. 
After the option agreement to purchase 
is executed by NRCS and the land-
owner, NRCS will proceed with the re-
maining activities necessary for NRCS 

to purchase an easement, which may 
include conducting a survey of the 
easement area, securing necessary sub-
ordination agreements, procuring title 
insurance, and conducting other activi-
ties necessary to record the easement 
or implement the HFRP restoration 
plan. If the landowner breaches an op-
tion agreement to purchase, NRCS is 
entitled to recover any costs, including 
administrative or technical costs, ex-
pended in reliance of the option agree-
ment to purchase. 

(e) Withdrawal of offers. Prior to exe-
cution and recordation by the United 
States and the landowner of the ease-
ment, NRCS may withdraw its offer 
anytime due to availability of funds, 
inability to clear title, or other rea-
sons. The offer to the landowner shall 
be void if not executed by the land-
owner within the time specified. 

§ 625.8 Compensation for easements. 
(a) Establishment of rates. (1) The 

State Conservationist may determine 
the maximum easement payment rates 
to be applied to specific geographic 
areas within the State or to individual 
easement areas. 

(2) In order to provide for better uni-
formity among States, the Regional 
Assistant Chief and Chief may review 
and adjust, as appropriate, State or 
other geographically based easement 
payment rates. 

(b) Determination of easement payment 
rates. (1) NRCS shall offer to pay not 
less than 75 percent nor more than 100 
percent of the fair market value of the 
enrolled land during the period the 
land is subject to the easement less the 
fair market value of the land encum-
bered by the easement for easement 
payments for easements of not more 
than 99 years. 

(2) NRCS shall offer to pay not more 
than 75 percent of the fair market 
value of the enrolled land less the fair 
market value of the land encumbered 
by the easement for 30-year easements. 

(c) NRCS may accept and use con-
tributions of non-federal funds to make 
payments under this section. 

(d) Acceptance of offered easement com-
pensation. (1) NRCS will not acquire 
any easement unless the landowner ac-
cepts the amount of the easement pay-
ment which is offered by NRCS. The 
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easement payment may or may not 
equal the fair market value of the in-
terests and rights to be conveyed by 
the landowner under the easement. By 
voluntarily participating in the pro-
gram, a landowner waives any claim to 
additional compensation based on fair 
market value. 

(2) Annual easement payments may 
be made in no more than 10 annual 
payments of equal or unequal size, as 
agreed to between NRCS and the land-
owner. 

(e) Reimbursement of a landowner’s ex-
penses. For completed easement con-
veyances, NRCS will reimburse land-
owners for their fair and reasonable ex-
penses, if any, incurred for surveying 
and related costs, as determined by 
NRCS. The State Conservationist may 
establish maximum payments to reim-
burse landowners for reasonable ex-
penses. 

(f) Tax implications of easement convey-
ances. Subject to applicable regulations 
of the Internal Revenue Service, a 
landowner may be eligible for a bar-
gain sale tax deduction which is the 
difference between the fair market 
value of the easement conveyed to the 
United States and the easement pay-
ment made to the landowner. NRCS 
disclaims any representations con-
cerning the tax implications of any 
easement or cost-share transaction. 

(g) Per acre payments. If easement 
payments are calculated on a per acre 
basis, adjustment to stated easement 
payment will be made based on final 
determination of acreage. 

§ 625.9 10-year restoration cost-share 
agreements. 

(a) The restoration plan developed 
under § 625.12 forms the basis for the 10- 
year cost-share agreement and is incor-
porated therein. 

(b) A 10-year cost-share agreement 
will: 

(1) Incorporate all portions of a res-
toration plan; 

(2) Be for a period of 10 years; 
(3) Include all provisions as required 

by law or statute; 
(4) Specify the requirements for oper-

ation and maintenance of applied prac-
tices; 

(5) Include any participant reporting 
and recordkeeping requirements to de-

termine compliance with the agree-
ment and HFRP; 

(6) Be signed by the participant. 
When the participant is not the fee 
title owner, concurrence from the fee 
title owner is required; 

(7) Identify the amount and extent of 
cost-share assistance that NRCS will 
provide for the adoption or implemen-
tation of the approved conservation 
treatment identified in the restoration 
plan; and 

(8) Include any other provision deter-
mined necessary or appropriate by the 
NRCS representative. 

(c) Once the participant and NRCS 
have signed a 10-year cost-share agree-
ment, the land shall be considered en-
rolled in HFRP. 

(d) The State Conservationist may, 
by mutual agreement with the parties 
to the 10-year cost-share agreement, 
consent to the termination of the res-
toration agreement where: 

(1) The parties to the 10-year cost- 
share agreement are unable to comply 
with the terms of the restoration 
agreement as the result of conditions 
beyond their control; 

(2) Compliance with the terms of the 
10-year cost-share agreement would 
work a severe hardship on the parties 
to the agreement; 

(3) Termination of the 10-year cost- 
share agreement would, as determined 
by the State Conservationist, be in the 
public interest. 

(e) If a 10-year cost-share agreement 
is terminated in accordance with the 
provisions of this section, the State 
Conservationist may allow the partici-
pants to retain any cost-share pay-
ments received under the 10-year cost- 
share agreement in a proportion appro-
priate to the effort the participant has 
made to comply with the restoration 
agreement, or, in cases of hardship, 
where forces beyond the participant’s 
control prevented compliance with the 
agreement. 

§ 625.10 Cost-share payments. 
(a) NRCS may share the cost with 

landowners of restoring land enrolled 
in HFRP as provided in the HFRP res-
toration plan. The HFRP restoration 
plan may include periodic manipula-
tion to maximize wildlife habitat and 
preserve forest ecosystem functions 
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and values over time and measures 
that are needed to provide the Land-
owner Protections under section 7(b)(4) 
or section 10(a)(1) of the ESA, including 
the cost of any permit. 

(b) Landowner Protections may be 
made available to landowners enrolled 
in the HFRP who agree, for a specified 
period, to restore, protect, enhance, 
maintain, and manage the habitat con-
ditions on their land in a manner that 
is reasonably expected to result in a 
net conservation benefit that contrib-
utes to the recovery of listed species 
under the Endangered Species Act 
(ESA). These protections operate with 
lands enrolled in the HFRP and are 
valid for as long as the landowner is in 
compliance with the terms and condi-
tions of such assurances, any associ-
ated permit, the easement, and the res-
toration agreement. 

(c) If the Landowner Protections, or 
any associated permit, require the 
adoption of a practice or measure in 
addition to the practices and measures 
identified in the applicable HFRP res-
toration plan, NRCS and the landowner 
will incorporate the practice or meas-
ure into the HFRP restoration plan as 
an item eligible for cost-share assist-
ance. 

(d) Failure to perform planned man-
agement activities can result in viola-
tion of the easement, 10-year cost- 
share agreement, or the agreement 
under which Landowner Protections 
have been provided. NRCS will work 
with landowners to plan appropriate 
management activities. 

(e) The amount and terms and condi-
tions of the cost-share assistance shall 
be subject to the following restrictions 
on the costs of establishing or install-
ing practices or implementing meas-
ures specified in the HFRP restoration 
plan: 

(1) On enrolled land subject to an 
easement of not more than 99 years, 
NRCS shall offer to pay not less than 75 
percent nor more than 100 percent of 
the average cost; 

(2) On enrolled land subject to a 30- 
year easement, NRCS shall offer to pay 
not more than 75 percent of the aver-
age cost; and 

(f) On enrolled land subject to a 10- 
year cost-share agreement without an 
associated easement, NRCS shall offer 

to pay not more than 50 percent of the 
average costs. 

(g) Cost-share payments may be 
made only upon a determination by the 
NRCS that an eligible practice or 
measure, or an identifiable component 
of the practice has been established in 
compliance with appropriate standards 
and specifications. Identified practices 
and measures may be implemented by 
the landowner or other designee. 

(h) Cost-share payments may be 
made for the establishment and instal-
lation of additional eligible practices 
and measures, or the maintenance or 
replacement of an eligible practice or 
measure, but only if NRCS determines 
the practice or measure is needed to 
meet the objectives of HFRP, and the 
failure of the original practices or 
measures was due to reasons beyond 
the control of the landowner. 

(i) A landowner may seek additional 
cost-share assistance from other public 
or private organizations as long as the 
activities funded are in compliance 
with this part. In no event shall the 
landowner receive an amount which ex-
ceeds 100 percent of the total actual 
cost of the restoration. 

§ 625.11 Easement participation re-
quirements. 

(a) To enroll land in HFRP through 
the 99-year or 30-year enrollment op-
tion, a landowner shall grant an ease-
ment to the United States. The ease-
ment shall require that the easement 
area be maintained in accordance with 
HFRP goals and objectives for the du-
ration of the term of the easement, in-
cluding the restoration, protection, en-
hancement, maintenance, and manage-
ment of habitat for listed species with-
in a forest ecosystem’s functions and 
values. 

(b) For the duration of its term, the 
easement shall require, at a minimum, 
that the landowner, and the land-
owner’s heirs, successors and assigns, 
shall cooperate in the restoration, pro-
tection, enhancement, maintenance, 
and management of the land in accord-
ance with the easement and with the 
terms of the HFRP restoration plan. In 
addition, the easement shall grant to 
the United States, through the NRCS: 

(1) A right of access to the easement 
area; 
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(2) The right to permit compatible 
uses of the easement area, which may 
include such activities as hunting and 
fishing, managed timber harvest, or 
periodic haying or grazing, if such use 
is consistent with the long-term pro-
tection and enhancement of the pur-
poses for which the easement was es-
tablished; 

(3) The right to determine compat-
ible uses on the easement area and 
specify the amount, method, timing, 
intensity and duration of the compat-
ible use; 

(4) The rights, title and interest to 
the easement area as specified in the 
conservation easement deed; and 

(5) The right to perform restoration, 
protection, enhancement, mainte-
nance, and management activities on 
the easement area. 

(c) The landowner shall convey title 
to the easement which is acceptable to 
the NRCS. The landowner shall war-
rant that the easement granted to the 
United States is superior to the rights 
of all others, except for exceptions to 
the title which are deemed acceptable 
by the NRCS. 

(d) The landowner shall: 
(1) Comply with the terms of the 

easement; 
(2) Comply with all terms and condi-

tions of any associated agreement or 
contract; 

(3) Agree to the long-term restora-
tion, protection, enhancement, mainte-
nance, and management of the ease-
ment in accordance with the terms of 
the easement and related agreements; 

(4) Have the option to enter into an 
agreement with governmental or pri-
vate organizations to assist in carrying 
out any landowner responsibilities on 
the easement area; and 

(5) Agree that each person who is 
subject to the easement shall be jointly 
and severally responsible for compli-
ance with the easement and the provi-
sions of this part and for any refunds or 
payment adjustment which may be re-
quired for violation of any terms or 
conditions of the easement or the pro-
visions of this part. 

§ 625.12 The HFRP restoration plan 
development. 

(a) The development of the HFRP 
restoration plan shall be made through 

an NRCS representative, in consulta-
tion with the program participant and 
with coordination of input from the 
FWS and NMFS, where applicable. 

(b) The HFRP restoration plan shall 
specify the manner in which the en-
rolled land under easement or 10-year 
cost-share agreement shall be restored, 
protected, enhanced, maintained, and 
managed to accomplish the goals of the 
program. 

(c) Eligible restoration practices and 
measures may include land manage-
ment, vegetative, and structural prac-
tices and measures that will restore 
and enhance habitat conditions for list-
ed species, candidate, State-listed, and 
other species identified by the Chief for 
special funding consideration. To the 
extent practicable, eligible practices 
and measures will improve biodiversity 
and increase the sequestration of car-
bon. NRCS, in coordination with FWS, 
will determine the conservation prac-
tices and measures. NRCS will deter-
mine payment rates and cost-share per-
centages within statutory limits that 
will be available for restoration. A list 
of eligible practices will be available to 
the public. 

§ 625.13 Modification of the HFRP res-
toration plan. 

Consistent with the easement and ap-
plicable law, the State Conservationist 
may approve modifications to the 
HFRP restoration plan that do not 
modify or void provisions of the ease-
ment, restoration agreement, or Land-
owner Protections. NRCS may obtain 
and receive input from the landowner 
and coordination from FWS and NMFS 
to determine whether a modification is 
justified. Any HFRP restoration plan 
modification must meet HFRP pro-
gram objectives, and must result in 
equal or greater wildlife benefits and 
ecological and economic values to the 
United States. Modifications to the 
HFRP restoration plan which are sub-
stantial and affect provisions of the 
easement, restoration cost-share agree-
ment, or Landowner Protections will 
require agreement from the landowner, 
FWS or NMFS, as appropriate, and 
may require execution of an amended 
easement and restoration cost-share 
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agreement and modification to the pro-
tections afforded by the safe harbor as-
surances. 

§ 625.14 Transfer of land. 
(a) Offers voided. Any transfer of the 

property prior to the applicant’s ac-
ceptance into the program shall void 
the offer of enrollment. At the option 
of the State Conservationist, an offer 
can be extended to the new landowner 
if the new landowner agrees to the 
same or more restrictive easement and 
contract terms and conditions. 

(b) Payments to landowners. (1) For 
easements with multiple annual pay-
ments, any remaining easement pay-
ments will be made to the original 
landowner unless NRCS receives an as-
signment of proceeds. 

(2) The new landowner shall be held 
responsible for assuring completion of 
all measures and practices required by 
the contract. Eligible cost-share pay-
ments shall be made to the new land-
owner upon presentation of an assign-
ment of rights or other evidence that 
title had passed. 

(c) Claims to payments. With respect 
to any and all payments owed to a per-
son, the United States shall bear no re-
sponsibility for any full payments or 
partial distributions of funds between 
the original landowner and the land-
owner’s successor. In the event of a dis-
pute or claim on the distribution of 
cost-share payments, NRCS may with-
hold payments without the accrual of 
interest pending an agreement or adju-
dication on the rights to the funds. 

§ 625.15 Violations and remedies. 
(a) Easement Violations. (1) In the 

event of a violation of the easement or 
any associated agreement involving a 
landowner, the landowner shall be 
given reasonable notice and an oppor-
tunity to voluntarily correct the viola-
tion within 30 days of the date of the 
notice, or such additional time as the 
State Conservationist may allow. 

(2) Notwithstanding paragraph (a)(1) 
of this section, the NRCS reserves the 
right to enter upon the easement area 
at any time to remedy deficiencies or 
easement violations. Such entry may 
be made at the discretion of the NRCS 
when such actions are deemed nec-
essary to protect important listed spe-

cies and forest ecosystem functions and 
values or other rights of the United 
States under the easement. The land-
owner shall be liable for any costs in-
curred by the United States as a result 
of the landowner’s negligence or failure 
to comply with easement or contrac-
tual obligations. 

(3) In addition to any and all legal 
and equitable remedies as may be 
available to the United States under 
applicable law, NRCS may withhold 
any easement and cost-share payments 
owing to landowners at any time there 
is a material breach of the easement 
covenants, associated restoration 
agreement, or any associated contract. 
Such withheld funds may be used to 
offset costs incurred by the United 
States in any remedial actions or re-
tained as damages pursuant to court 
order or settlement agreement. 

(4) The United States shall be enti-
tled to recover any and all administra-
tive and legal costs, including attor-
ney’s fees or expenses, associated with 
any enforcement or remedial action. 

(b) 10-year cost-share agreement viola-
tions. (1) If the NRCS determines that a 
participant is in violation of the terms 
of a 10-year cost-share agreement, or 
documents incorporated by reference 
into the 10-year cost-share agreement, 
NRCS will give the participant a rea-
sonable time, as determined by the 
State Conservationist, to correct the 
violation and comply with the terms of 
the cost-share agreement and attach-
ments thereto. If the violation con-
tinues, the State Conservationist may 
terminate the 10-year cost-share agree-
ment. 

(2) Notwithstanding the provisions of 
paragraph (b)(1) of this section, an 
agreement termination is effective im-
mediately upon a determination by the 
State Conservationist that the partici-
pant has: Submitted false information; 
filed a false claim; engaged in any act 
for which a finding of ineligibility for 
payments is permitted under this part; 
or taken actions NRCS deems to be suf-
ficiently purposeful or negligent to 
warrant a termination without delay. 

(3) If NRCS terminates a cost-share 
agreement due to breach of contract, 
the participant will forfeit all rights 
for future payments under the cost- 
share agreement, and must refund all 
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or part of the payments received, plus 
interest, and liquidated damages. The 
State Conservationist may require 
only partial refund of the payments re-
ceived if a previously installed practice 
or measure can function independently, 
is not affected by the violation or other 
practices or measures that would have 
been installed under the cost-share 
agreement, and the participant agrees 
to operate and maintain the installed 
practice or measure for the life span of 
the practice or measure. 

(4) If NRCS terminates a 10-year cost- 
share agreement due to breach of con-
tract, or the participant voluntarily 
terminates the 10-year cost-share 
agreement before any cost-share pay-
ments have been made, the participant 
will forfeit all rights for further pay-
ments under the 10-year cost-share 
agreement, and must pay such liq-
uidated damages as are prescribed in 
the restoration agreement. The State 
Conservationist has the option to 
waive the liquidated damages, depend-
ing upon the circumstances of the case. 

(5) When making any 10-year cost- 
share agreement termination deci-
sions, the State Conservationist may 
reduce the amount of money owed by 
the participant by a proportion which 
reflects the good faith effort of the par-
ticipant to comply with the cost-share 
agreement, or the hardships beyond the 
participant’s control that have pre-
vented compliance with the contract 
including natural disasters or events. 

(6) The participant may voluntarily 
terminate a 10-year cost-share agree-
ment, without penalty or repayment, if 
the State Conservationist determines 
that the cost-share agreement terms 
and conditions have been fully com-
plied with before termination of the 
cost-share agreement. 

§ 625.16 Payments not subject to 
claims. 

Any cost-share or easement payment 
or portion thereof due any person 
under this part shall be allowed with-
out regard to any claim or lien in favor 
of any creditor, except agencies of the 
United States Government. 

§ 625.17 Assignments. 
Any person entitled to any cash pay-

ment under this program may assign 
the right to receive such cash pay-
ments, in whole or in part. 

§ 625.18 Appeals. 
(a) A person participating in the 

HFRP may obtain a review of any ad-
ministrative determination concerning 
eligibility for participation utilizing 
the administrative appeal regulations 
provided in 7 CFR part 614. 

(b) Before a person may seek judicial 
review of any action taken under this 
part, the person must exhaust all ad-
ministrative appeal procedures set 
forth in paragraph (a) of this section, 
and for purposes of judicial review, no 
decision shall be a final agency action 
except a decision of the Chief under 
these procedures. 

(c) Any appraisals, market analysis, 
or supporting documentation that may 
be used by NRCS in determining prop-
erty value are considered confidential 
information, and shall only be dis-
closed as determined at the sole discre-
tion of NRCS in accordance with appli-
cable law. 

§ 625.19 Scheme and device. 
(a) If it is determined by NRCS that 

a person has employed a scheme or de-
vice to defeat the purposes of this part, 
any part of any program payment oth-
erwise due or paid such person during 
the applicable period may be withheld 
or be required to be refunded with in-
terest thereon, as determined appro-
priate by NRCS. 

(b) A scheme or device includes, but 
is not limited to, coercion, fraud, mis-
representation, depriving any other 
person of payments for cost-share prac-
tices or easements for the purpose of 
obtaining a payment to which a person 
would otherwise not be entitled. 

(c) A person who succeeds to the re-
sponsibilities under this part shall re-
port in writing to NRCS any interest of 
any kind in enrolled land that is held 
by a predecessor or any lender. A fail-
ure of full disclosure will be considered 
a scheme or device under this section. 
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