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Agriculture, STOP 0550, 1400 Independ-
ence Avenue, SW., Washington, DC 
20250–0550. 

(d) At the sole discretion of DACO, 
these fees may be waived. 

§ 735.5 Penalties. 
If a person fails to comply with any 

requirement of the Act, the regulations 
set forth in this part or any applicable 
licensing or provider agreement, DACO 
may assess, after an opportunity for a 
hearing as provided in § 735.8, a civil 
penalty: 

(a) Of not more than $25,000 per viola-
tion, if an agricultural product is not 
involved in the violation; or 

(b) Of not more than 100 percent of 
the value of the agricultural product, if 
an agricultural product is involved in 
the violation. 

§ 735.6 Suspension, revocation and liq-
uidation. 

(a) DACO may, after an opportunity 
for a hearing as provided in § 735.8, sus-
pend, revoke or liquidate any license or 
agreement issued under the Act, for 
any violation of or failure to comply 
with any provision of the Act, regula-
tions or any applicable licensing or 
provider agreement. 

(b) The reasons for a suspension, rev-
ocation or liquidation under this part 
include, but are not limited to: 

(1) Failure to perform licensed or au-
thorized services as provided in this 
part or in the applicable licensing or 
provider agreement; 

(2) Failure to maintain minimum fi-
nancial requirements as provided in 
the applicable licensing or provider 
agreement; 

(3) Failure to submit a proper annual 
financial statement within the estab-
lished time period as provided in the 
applicable licensing or provider agree-
ment. 

(4) Failure to maintain control of the 
warehouse or provider system. 

(5) The warehouse operator or pro-
vider requests closure, cancellation or 
liquidation. and 

(6) Commission of fraud against FSA, 
any depositor, EWR or OED holder or 
user, or any other function or oper-
ation under this part. 

(c) FSA retains USWA’s full author-
ity over a warehouse operator or pro-

vider for one year after such license 
revocation or provider agreement ter-
mination or until satisfaction of any 
claims filed against such warehouse op-
erator or provider are resolved, which-
ever is later. 

(d) Upon DACO’s determination that 
continued operation of a warehouse by 
a warehouse operator or an electronic 
provider system by a provider is likely 
to result in probable loss of assets to 
storage depositors, or loss of data in-
tegrity to EWR or OED holders and 
users. DACO may immediately sus-
pend, close, or take control and begin 
an orderly liquidation of such ware-
house inventory or provider system 
data as provided in this part or in the 
applicable licensing or provider agree-
ment. 

(e) Any disputes involving probable 
loss of assets to storage depositors, or 
loss of data integrity to EWR or OED 
holders and users will be determined by 
DACO for the benefit of the depositors, 
or EWR or OED holders and users and 
such determinations shall be final. 

§ 735.7 Return of suspended or re-
voked certificates of licensing or 
certificates of authorization. 

(a) When a license issued to a ware-
house operator or service license ends 
or is suspended or revoked by DACO, 
such certificates of licensing and appli-
cable licensing agreement and certifi-
cates of authorization must be imme-
diately surrendered and returned to 
DACO. 

(b) When an agreement with a pro-
vider ends or is suspended or revoked 
by DACO, such certificates of author-
ization and applicable provider agree-
ment must be immediately surrendered 
to DACO 

§ 735.8 Appeals. 
(a) Any person who is subject to an 

adverse determination made under the 
Act may appeal the determination by 
filing a written request with DACO at 
the following address: Deputy Adminis-
trator, Commodity Operations, Farm 
Service Agency, United States Depart-
ment of Agriculture, STOP 0550, 1400 
Independence Avenue, SW., Wash-
ington, DC 20250–0550. 

(b) Any person who believes that 
they have been adversely affected by a 
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determination under this part must 
seek review by DACO within twenty- 
eight calendar days of such determina-
tion, unless provided with notice by 
DACO of a different deadline. 

(c) The appeal process set forth in 
this part is applicable to all licensees 
and providers under any provision of 
the Act, regulations or any applicable 
licensing agreement as follows: 

(1) DACO will notify the person in 
writing of the nature of the suspension, 
revocation or liquidation action; 

(2) The person must notify DACO of 
any appeal of its action within twenty- 
eight calendar days; 

(3) The appeal and request must state 
whether: 

(i) A hearing is requested, 
(ii) The person will appear in person 

at such hearing, or 
(iii) Such hearing will be held by 

telephone; 
(4) DACO will provide the person a 

written acknowledgment of their re-
quest to pursue an appeal; 

(5) When a person requests an appeal 
and does not request a hearing DACO 
will allow that person: 

(i) To submit in writing the reasons 
why they believe DACO’s determina-
tion to be in error, 

(ii) Twenty-eight calendar days from 
the receipt of the acknowledgment to 
file any statements and documents in 
support of their appeal, unless provided 
with notice by DACO of a different 
deadline, and 

(iii) An additional fourteen calendar 
days to respond to any new issues 
raised by DACO in response to the per-
son’s initial submission, unless pro-
vided with notice by DACO of a dif-
ferent deadline; 

(6) If the person requests to pursue an 
appeal and requests a hearing, DACO 
will: 

(i) Notify the person of the date of 
the hearing, 

(ii) Determine the location of the 
hearing, when the person asks to ap-
pear in person, 

(iii) Notify the person of the location 
of the hearing, 

(iv) Afford the person twenty-eight 
calendar days from the receipt of the 
notification of the scheduling of the 
hearing to submit any statements and 
documents in support of the appeal, un-

less provided with notice by DACO of a 
different deadline, and 

(v) Allow the person an additional 
fourteen calendar days from the date of 
the hearing to submit any additional 
material, unless provided with notice 
by DACO of a different deadline; 

(7) Determinations of DACO will be 
final and no further appeal within 
USDA will be available except as may 
be specified in the final determination 
of DACO; and 

(8) A person may not initiate an ac-
tion in any court of competent juris-
diction concerning a determination 
made under the Act prior to the ex-
haustion of the appeal process set forth 
in this section. 

§ 735.9 Dispute resolution and arbitra-
tion of private parties. 

(a) A person may initiate legal action 
in any court of competent jurisdiction 
concerning a claim for noncompliance 
or an unresolved dispute with respect 
to activities authorized under the Act. 

(b) Any claim for noncompliance or 
an unresolved dispute between a ware-
house operator or provider and another 
party with respect to activities author-
ized under the Act may be resolved by 
the parties through mutually agreed- 
upon arbitration procedures or as may 
be prescribed in the applicable licens-
ing or provider agreement. No arbitra-
tion determination or award will affect 
DACO’s authority under the Act. 

(c) In no case will USDA provide as-
sistance or representation to parties 
involved in an arbitration proceeding 
arising with respect to activities au-
thorized under the Act. 

§ 735.10 Posting of certificates of li-
censing, certificates of authoriza-
tion or other USWA documents. 

(a) The warehouse operator must 
post, in a conspicuous place in the 
principal place where warehouse re-
ceipts are issued, any applicable cer-
tificate furnished by DACO that the 
warehouse operator is an authorized li-
censee under the Act. 

(b) Immediately upon receipt of their 
certificate of service licensing or any 
modification or extension thereof 
under the Act, the licensee and ware-
house operator must jointly post the 

VerDate Nov<24>2008 14:24 Jan 29, 2010 Jkt 220018 PO 00000 Frm 00059 Fmt 8010 Sfmt 8010 Y:\SGML\220018.XXX 220018w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2014-09-02T16:47:59-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




