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together with his or her asylum appli-
cation, as well as any evidence sub-
mitted by the applicant before or at 
the interview. As a matter of discre-
tion, the asylum officer may grant the 
applicant a brief extension of time fol-
lowing an interview during which the 
applicant may submit additional evi-
dence. Any such extension shall extend 
by an equivalent time the periods spec-
ified by § 1208.7 for the filing and adju-
dication of any employment authoriza-
tion application. 

(f) The asylum application, all sup-
porting information provided by the 
applicant, any comments submitted by 
the Department of State or by the 
Service, and any other information 
specific to the applicant’s case and 
considered by the asylum officer shall 
comprise the record. 

(g) An applicant unable to proceed 
with the interview in English must 
provide, at no expense to the Service, a 
competent interpreter fluent in both 
English and the applicant’s native lan-
guage or any other language in which 
the applicant is fluent. The interpreter 
must be at least 18 years of age. Nei-
ther the applicant’s attorney or rep-
resentative of record, a witness testi-
fying on the applicant’s behalf, nor a 
representative or employee of the ap-
plicant’s country of nationality, or if 
stateless, country of last habitual resi-
dence, may serve as the applicant’s in-
terpreter. Failure without good cause 
to comply with this paragraph may be 
considered a failure to appear for the 
interview for purposes of § 1208.10. 

[62 FR 10337, Mar. 6, 1997, as amended at 65 
FR 76133, Dec. 6, 2000] 

§ 1208.10 Failure to appear at a sched-
uled hearing before an immigration 
judge; failure to follow require-
ments for biometrics and other bio-
graphical information processing. 

Failure to appear for a scheduled im-
migration hearing without prior au-
thorization may result in dismissal of 
the application and the entry of an 
order of deportation or removal in 
absentia. Failure to comply with proc-
essing requirements for biometrics and 
other biographical information within 
the time allowed will result in dis-
missal of the application, unless the 
applicant demonstrates that such fail-

ure was the result of good cause. DHS 
is responsible for obtaining biometrics 
and other biographical information 
with respect to any alien in custody. 

[70 FR 4754, Jan. 31, 2005] 

§ 1208.11 Comments from the Depart-
ment of State. 

(a) The Service shall forward to the 
Department of State a copy of each 
completed application it receives. At 
its option, the Department of State 
may provide detailed country condi-
tions information relevant to eligi-
bility for asylum or withholding of re-
moval. 

(b) At its option, the Department of 
State may also provide: 

(1) An assessment of the accuracy of 
the applicant’s assertions about condi-
tions in his or her country of nation-
ality or habitual residence and his or 
her particular situation; 

(2) Information about whether per-
sons who are similarly situated to the 
applicant are persecuted or tortured in 
his or her country of nationality or ha-
bitual residence and the frequency of 
such persecution or torture; or 

(3) Such other information as it 
deems relevant. 

(c) Asylum officers and immigration 
judges may request specific comments 
from the Department of State regard-
ing individual cases or types of claims 
under consideration, or such other in-
formation as they deem appropriate. 

(d) Any such comments received pur-
suant to paragraphs (b) and (c) of this 
section shall be made part of the 
record. Unless the comments are classi-
fied under the applicable Executive 
Order, the applicant shall be provided 
an opportunity to review and respond 
to such comments prior to the issuance 
of any decision to deny the application. 

[62 FR 10337, Mar. 6, 1997, as amended at 64 
FR 8488, Feb. 19, 1999] 

§ 1208.12 Reliance on information com-
piled by other sources. 

(a) In deciding an asylum applica-
tion, or in deciding whether the alien 
has a credible fear of persecution or 
torture pursuant to § 1208.30 of this 
part, or a reasonable fear of persecu-
tion or torture pursuant to § 1208.31, the 
asylum officer may rely on material 
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provided by the Department of State, 
the Office of International Affairs, 
other Service offices, or other credible 
sources, such as international organi-
zations, private voluntary agencies, 
news organizations, or academic insti-
tutions. 

(b) Nothing in this part shall be con-
strued to entitle the applicant to con-
duct discovery directed toward the 
records, officers, agents, or employees 
of the Service, the Department of Jus-
tice, or the Department of State. Per-
sons may continue to seek documents 
available through a Freedom of Infor-
mation Act (FOIA) request pursuant to 
28 CFR part 16. 

[62 FR 10337, Mar. 6, 1997, as amended at 64 
FR 8488, Feb. 19, 1999; 65 FR 76133, Dec. 6, 
2000] 

§ 1208.13 Establishing asylum eligi-
bility. 

(a) Burden of proof. The burden of 
proof is on the applicant for asylum to 
establish that he or she is a refugee as 
defined in section 101(a)(42) of the Act. 
The testimony of the applicant, if cred-
ible, may be sufficient to sustain the 
burden of proof without corroboration. 
The fact that the applicant previously 
established a credible fear of persecu-
tion for purposes of section 235(b)(1)(B) 
of the Act does not relieve the alien of 
the additional burden of establishing 
eligibility for asylum. 

(b) Eligibility. The applicant may 
qualify as a refugee either because he 
or she has suffered past persecution or 
because he or she has a well-founded 
fear of future persecution. 

(1) Past persecution. An applicant 
shall be found to be a refugee on the 
basis of past persecution if the appli-
cant can establish that he or she has 
suffered persecution in the past in the 
applicant’s country of nationality or, if 
stateless, in his or her country of last 
habitual residence, on account of race, 
religion, nationality, membership in a 
particular social group, or political 
opinion, and is unable or unwilling to 
return to, or avail himself or herself of 
the protection of, that country owing 
to such persecution. An applicant who 
has been found to have established 
such past persecution shall also be pre-
sumed to have a well-founded fear of 
persecution on the basis of the original 

claim. That presumption may be rebut-
ted if an asylum officer or immigration 
judge makes one of the findings de-
scribed in paragraph (b)(1)(i) of this 
section. If the applicant’s fear of future 
persecution is unrelated to the past 
persecution, the applicant bears the 
burden of establishing that the fear is 
well-founded. 

(i) Discretionary referral or denial. Ex-
cept as provided in paragraph (b)(1)(iii) 
of this section, an asylum officer shall, 
in the exercise of his or her discretion, 
refer or deny, or an immigration judge, 
in the exercise of his or her discretion, 
shall deny the asylum application of an 
alien found to be a refugee on the basis 
of past persecution if any of the fol-
lowing is found by a preponderance of 
the evidence: 

(A) There has been a fundamental 
change in circumstances such that the 
applicant no longer has a well-founded 
fear of persecution in the applicant’s 
country of nationality or, if stateless, 
in the applicant’s country of last habit-
ual residence, on account of race, reli-
gion, nationality, membership in a par-
ticular social group, or political opin-
ion; or 

(B) The applicant could avoid future 
persecution by relocating to another 
part of the applicant’s country of na-
tionality or, if stateless, another part 
of the applicant’s country of last habit-
ual residence, and under all the cir-
cumstances, it would be reasonable to 
expect the applicant to do so. 

(ii) Burden of proof. In cases in which 
an applicant has demonstrated past 
persecution under paragraph (b)(1) of 
this section, the Service shall bear the 
burden of establishing by a preponder-
ance of the evidence the requirements 
of paragraphs (b)(1)(i)(A) or (B) of this 
section. 

(iii) Grant in the absence of well-found-
ed fear of persecution. An applicant de-
scribed in paragraph (b)(1)(i) of this 
section who is not barred from a grant 
of asylum under paragraph (c) of this 
section, may be granted asylum, in the 
exercise of the decision-maker’s discre-
tion, if: 

(A) The applicant has demonstrated 
compelling reasons for being unwilling 
or unable to return to the country aris-
ing out of the severity of the past per-
secution; or 
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