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§ 1240.43 Incompetent respondents. 
When it is impracticable for the re-

spondent to be present at the hearing 
because of mental incompetency, the 
guardian, near relative, or friend who 
was served with a copy of the order to 
show cause shall be permitted to ap-
pear on behalf of the respondent. If 
such a person cannot reasonably be 
found or fails or refuses to appear, the 
custodian of the respondent shall be re-
quested to appear on behalf of the re-
spondent. 

§ 1240.44 Interpreter. 
Any person acting as interpreter in a 

hearing before an immigration judge 
under this part shall be sworn to inter-
pret and translate accurately, unless 
the interpreter is an employee of the 
United States Government, in which 
event no such oath shall be required. 

§ 1240.45 Postponement and adjourn-
ment of hearing. 

After the commencement of the hear-
ing, the immigration judge may grant 
a reasonable adjournment either at his 
or her own instance or, for good cause 
shown, upon application by the re-
spondent or the Service. 

§ 1240.46 Evidence. 
(a) Sufficiency. A determination of de-

portability shall not be valid unless it 
is found by clear, unequivocal, and con-
vincing evidence that the facts alleged 
as grounds for deportation are true. 

(b) Use of prior statements. The immi-
gration judge may receive in evidence 
any oral or written statement that is 
material and relevant to any issue in 
the case previously made by the re-
spondent or any other person during 
any investigation, examination, hear-
ing, or trial. 

(c) Testimony. Testimony of witnesses 
appearing at the hearing shall be under 
oath or affirmation administered by 
the immigration judge. 

(d) Depositions. The immigration 
judge may order the taking of deposi-
tions pursuant to § 1003.35 of this chap-
ter. 

§ 1240.47 Contents of record. 
The hearing before the immigration 

judge, including the testimony, exhib-

its, applications, proffers, and requests, 
the immigration judge’s decision, and 
all written orders, motions, appeals, 
briefs, and other papers filed in the 
proceedings shall constitute the record 
in the case. The hearing shall be re-
corded verbatim except for statements 
made off the record with the permis-
sion of the immigration judge. In his or 
her discretion, the immigration judge 
may exclude from the record any argu-
ments made in connection with mo-
tions, applications, requests, or objec-
tions, but in such event the person af-
fected may submit a brief. 

§ 1240.48 Hearing. 
(a) Opening. The immigration judge 

shall advise the respondent of his or 
her right to representation, at no ex-
pense to the Government, by counsel of 
his or her own choice authorized to 
practice in the proceedings and require 
him or her to state then and there 
whether he or she desires representa-
tion; advise the respondent of the 
availability of free legal services pro-
grams qualified under 8 CFR part 1003 
and organizations recognized pursuant 
to § 1292.2 of this chapter, located in the 
district where the deportation hearing 
is being held; ascertain that the re-
spondent has received a list of such 
programs, and a copy of Form I–618, 
Written Notice of Appeal Rights; ad-
vise the respondent that he or she will 
have a reasonable opportunity to ex-
amine and object to the evidence 
against him or her, to present evidence 
in his or her own behalf and to cross- 
examine witnesses presented by the 
Government; place the respondent 
under oath; read the factual allega-
tions and the charges in the order to 
show cause to the respondent and ex-
plain them in nontechnical language, 
and enter the order to show cause as an 
exhibit in the record. Deportation 
hearings shall be open to the public, 
except that the immigration judge 
may, in his or her discretion and for 
the purpose of protecting witnesses, re-
spondents, or the public interest, direct 
that the general public or particular 
individuals shall be excluded from the 
hearing in any specific case. Depending 
upon physical facilities, reasonable 
limitation may be placed upon the 
number in attendance at any one time, 
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with priority being given to the press 
over the general public. 

(b) Pleading by respondent. The immi-
gration judge shall require the respond-
ent to plead to the order to show cause 
by stating whether he or she admits or 
denies the factual allegations and his 
or her deportability under the charges 
contained therein. If the respondent 
admits the factual allegations and ad-
mits his or her deportability under the 
charges and the immigration judge is 
satisfied that no issues of law or fact 
remain, the immigration judge may de-
termine that deportability as charged 
has been established by the admissions 
of the respondent. The immigration 
judge shall not accept an admission of 
deportability from an unrepresented 
respondent who is incompetent or 
under age 16 and is not accompanied by 
a guardian, relative, or friend; nor from 
an officer of an institution in which a 
respondent is an inmate or patient. 
When, pursuant to this paragraph, the 
immigration judge may not accept an 
admission of deportability, he or she 
shall direct a hearing on the issues. 

(c) Issues of deportability. When de-
portability is not determined under the 
provisions of paragraph (b) of this sec-
tion, the immigration judge shall re-
quest the assignment of a Service 
counsel, and shall receive evidence as 
to any unresolved issues, except that 
no further evidence need be received as 
to any facts admitted during the plead-
ing. The respondent shall provide a 
court certified copy of a Judicial Rec-
ommendation Against Deportation 
(JRAD) to the immigration judge when 
such recommendation will be the basis 
of denying any charge(s) brought by 
the Service in the proceedings against 
the respondent. No JRAD is effective 
against a charge of deportability under 
section 241(a)(11) of the Act or if the 
JRAD was granted on or after Novem-
ber 29, 1990. 

(d) Additional charges. The Service 
may at any time during a hearing 
lodge additional charges of deport-
ability, including factual allegations, 
against the respondent. Copies of the 
additional factual allegations and 
charges shall be submitted in writing 
for service on the respondent and entry 
as an exhibit in the record. The immi-
gration judge shall read the additional 

factual allegations and charges to the 
respondent and explain them to him or 
her. The immigration judge shall ad-
vise the respondent if he or she is not 
represented by counsel that he or she 
may be so represented and also that he 
or she may have a reasonable time 
within which to meet the additional 
factual allegations and charges. The re-
spondent shall be required to state 
then and there whether he or she de-
sires a continuance for either of these 
reasons. Thereafter, the provisions of 
paragraph (b) of this section shall 
apply to the additional factual allega-
tions and lodged charges. 

§ 1240.49 Ancillary matters, applica-
tions. 

(a) Creation of the status of an alien 
lawfully admitted for permanent resi-
dence. The respondent may apply to the 
immigration judge for suspension of 
deportation under section 244(a) of the 
Act; for adjustment of status under 
section 245 of the Act, or under section 
1 of the Act of November 2, 1966, or 
under section 101 or 104 of the Act of 
October 28, 1977; or for the creation of 
a record of lawful admission for perma-
nent residence under section 249 of the 
Act. The application shall be subject to 
the requirements of 8 CFR parts 1240, 
1245, and 1249. The approval of any ap-
plication made to the immigration 
judge under section 245 of the Act by 
an alien spouse (as defined in section 
216(g)(1) of the Act) or by an alien en-
trepreneur (as defined in section 
216A(f)(1) of the Act), shall result in the 
alien’s obtaining the status of lawful 
permanent resident on a conditional 
basis in accordance with the provisions 
of section 216 or 216A of the Act, which-
ever is applicable. However, the Peti-
tion to Remove the Conditions on Resi-
dence required by section 216(c) of the 
Act or the Petition by Entrepreneur to 
Remove Conditions required by section 
216A(c) of the Act shall be made to the 
director in accordance with 8 CFR part 
1216. In conjunction with any applica-
tion for creation of status of an alien 
lawfully admitted for permanent resi-
dence made to an immigration judge, if 
the respondent is inadmissible under 
any provision of section 212(a) of the 
Act and believes that he or she meets 
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