
603 

Department of Homeland Security § 245.21 

the applicant will be notified in writ-
ing of the Service’s decision. In addi-
tion, the record of the alien’s admis-
sion as a lawful permanent resident 
will be recorded as of the date 1 year 
before the approval of the application. 

(i) Number of adjustments under Public 
Law 106–378. No more than 2,000 aliens 
may have their status adjusted to that 
of lawful permanent resident under 
Public Law 106–378. 

(j) Notice of Denial—(1) General. When 
the Service denies an application to ad-
just status to that of lawful permanent 
resident based on Public Law 106–378, 
the applicant will be notified of the de-
cision and the reason for the denial in 
writing. 

(2) Cases involving requests to change 
the basis of a pending Form I–485. If an 
applicant who requested that a pending 
Form I–485, be considered under Public 
Law 106–378, is found to be ineligible 
under Public Law 106–378, but he or she 
appears eligible for adjustment under 
the original section of the Act under 
which the Form I–485 was filed, the 
Service will provide the applicant with 
notice of this fact. Processing the 
Form I–485 under the original provision 
of law will resume as appropriate. 

(k) Administrative review. An alien 
whose application for adjustment of 
status under Public Law 106–378 is de-
nied by the Service may not appeal the 
decision. However, the denial will be 
without prejudice to the alien’s right 
to renew the application in proceedings 
under 8 CFR part 240 provided that the 
2,000 statutory limit on such adjust-
ments has not yet been reached. 

[66 FR 27448, May 17, 2001] 

§ 245.21 Adjustment of status of cer-
tain nationals of Vietnam, Cam-
bodia, and Laos (section 586 of Pub-
lic Law 106–429). 

(a) Eligibility. The Service may adjust 
the status to that of a lawful perma-
nent resident, a native or citizen of 
Vietnam, Cambodia, or Laos who: 

(1) Was inspected and paroled into 
the United States before October 1, 
1997; 

(2) Was paroled into the United 
States from Vietnam under the aus-
pices of the Orderly Departure Pro-
gram (ODP), a refugee camp in East 
Asia, or a displaced person camp ad-

ministered by the United Nations High 
Commissioner for Refugees (UNHCR) in 
Thailand; 

(3) Was physically present in the 
United States prior to and on October 
1, 1997; 

(4) Files an application for adjust-
ment of status in accordance with 
paragraph (b) of this section during the 
3-year application period; and 

(5) Is otherwise eligible to receive an 
immigrant visa and is otherwise admis-
sible as an immigrant to the United 
States except as provided in para-
graphs (e) and (f) of this section. 

(b) Applying for benefits under section 
586 of Public Law 106–429—(1) Application 
period. The application period lasts 
from January 27, 2003 until January 25, 
2006. The Service will accept applica-
tions received after the end of the ap-
plication period, but only if the 5,000 
limit on adjustments has not been 
reached prior to the end of the three- 
year application period, and the appli-
cation bears an official postmark dated 
on or before the final day of the appli-
cation period. Postmarks will be evalu-
ated in the following manner: 

(i) If the postmark is illegible or 
missing, the Service will consider the 
application to be timely filed if it is re-
ceived on or before 3 business days 
after the end of the application period. 

(ii) In all instances, the burden of 
proof is on the applicant to establish 
timely filing of an application. 

(2) Application. An alien must be 
physically present in the United States 
to apply for adjustment of status under 
section 586 of Public Law 106–429. An 
applicant must submit Form I–485, Ap-
plication to Register Permanent Resi-
dence or Adjust Status, along with the 
appropriate application fee contained 
in § 103.7(b)(1) of this chapter. Appli-
cants who are 14 through 79 years of 
age must also submit the 
fingerprinting service fee provided for 
in § 103.7(b)(1) of this chapter. Each ap-
plication filed must be accompanied by 
evidence establishing eligibility as pro-
vided in paragraph (g) of this section; 
two photographs as described in the 
Form I–485 instructions; a completed 
Biographic Information Sheet (Form 
G–325A) if the applicant is between 14 
and 79 years of age; a report of medical 
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examination (Form I–693 and vaccina-
tion supplement) specified in § 245.5; 
and, if needed, an application for waiv-
er of inadmissibility. Under Part 2, 
question h of Form I–485, applicants 
must write ‘‘INDOCHINESE PAROLEE 
P.L. 106–429’’. Applications must be 
sent to: INS Nebraska Service Center, 
P.O. Box 87485, Lincoln NE 68501–7485. 

(c) Applications from aliens in immigra-
tion proceedings. An alien in pending 
immigration proceedings who believes 
he or she is eligible for adjustment of 
status under section 586 of Public Law 
106–429 must apply directly to the Serv-
ice in accordance with paragraph (b) of 
this section. An immigration judge or 
the Board of Immigration Appeals may 
not adjudicate applications for adjust-
ment of status under this section. An 
alien who is currently in immigration 
proceedings who alleges eligibility for 
adjustment of status under section 586 
of Public Law 106–429 may contact 
Service counsel after filing an applica-
tion to request the consent of the Serv-
ice to the filing of a joint motion for 
administrative closure. Unless the 
Service consents to such a motion, the 
immigration judge or the Board may 
not defer or dismiss the proceeding in 
connection with section 586 of Public 
Law 106–429. 

(d) Applications from aliens with final 
orders of removal, deportation, or exclu-
sion. An alien with a final order of re-
moval, deportation, or exclusion who 
believes he or she is eligible for adjust-
ment of status under section 586 of 
Public Law 106–429 must apply directly 
to the Service in accordance with para-
graph (b) of this section. 

(1) An application under this section 
does not automatically stay the order 
of removal, deportation, or exclusion. 
An alien who is eligible for adjustment 
of status under section 586 of Public 
Law 106–429 may request that the dis-
trict director with jurisdiction over the 
alien grant a stay of removal during 
the pendency of the application. The 
regulations governing such a request 
are found at 8 CFR 241.6. 

(2) The Service in general will exer-
cise its discretion not to grant a stay 
of removal, deportation, or exclusion 
with respect to an alien who is inad-
missible on any of the grounds speci-
fied in paragraph (m)(3) of this section, 

unless there is substantial reason to 
believe that the Service will grant the 
necessary waivers of inadmissibility. 

(3) An immigration judge or the 
Board may not grant a motion to re- 
open or stay in connection with an ap-
plication under this section. 

(4) If the Service approves the appli-
cation, the approval will constitute the 
automatic re-opening of the alien’s im-
migration proceedings, vacating of the 
final order of removal, deportation, or 
exclusion, and termination of the re-
opened proceedings. 

(e) Grounds of inadmissibility that do 
not apply. In making a determination 
of whether an applicant is otherwise el-
igible for admission to the United 
States for lawful permanent residence 
under the provisions of section 586 of 
Public Law 106–429, the grounds of in-
admissibility under sections 212(a)(4), 
(a)(5), (a)(7)(A), and (a)(9) of the Act 
shall not apply. 

(f) Waiver of grounds of inadmissibility. 
In connection with an application for 
adjustment of status under this sec-
tion, the alien may apply for a waiver 
of the grounds of inadmissibility under 
sections 212(a)(1), (a)(6)(B), (a)(6)(C), 
(a)(6)(F), (a)(8)(A), (a)(10)(B), and 
(a)(10)(D) of the Act as provided in sec-
tion 586(c) of Public Law 106–429, if the 
alien demonstrates that a waiver is 
necessary to prevent extreme hardship 
to the alien, or to the alien’s spouse, 
parent, son or daughter who is a U.S. 
citizen or an alien lawfully admitted 
for permanent residence. In addition, 
the alien may apply for any other 
waiver of inadmissibility under section 
212 of the Act, if eligible. In order to 
obtain a waiver for any of these 
grounds, an applicant must submit 
Form I–601, Application for Waiver of 
Grounds of Excludability, with the ap-
plication for adjustment. 

(g) Evidence. Applicants must submit 
evidence that demonstrates they are 
eligible for adjustment of status under 
section 586 of Public Law 106–429. Such 
evidence shall include the following: 

(1) A birth certificate or other record 
of birth; 

(2) Documentation to establish that 
the applicant was physically present in 
the United States on October 1, 1997, 
under the standards set forth in § 245.22 
of this chapter. 
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(3) A copy of the applicant’s Arrival- 
Departure Record (Form I–94) or other 
evidence that the alien was inspected 
or paroled into the United States prior 
to October 1, 1997, from one of the three 
programs listed in paragraph (a)(2) of 
this section. Subject to verification, 
documentation pertaining to paragraph 
(a)(2) of this section is already con-
tained in Service files and the appli-
cant may submit an affidavit to that 
effect in lieu of actual documentation. 

(h) Employment authorization. Appli-
cants who want to obtain employment 
authorization based on a pending appli-
cation for adjustment of status under 
this section may submit Form I–765, 
Application for Employment Author-
ization, along with the application fee 
listed in 8 CFR 103.7(b)(1). If the Serv-
ice approves the application for em-
ployment authorization, the applicant 
will be issued an employment author-
ization document. 

(i) Travel while an application to adjust 
status is pending. An alien may travel 
abroad while an application to adjust 
status is pending. Applicants must ob-
tain advance parole in order to avoid 
the abandonment of their application 
to adjust status. An applicant may ob-
tain advance parole by filing Form I– 
131, Application for a Travel Docu-
ment, along with the application fee 
listed in 8 CFR 103.7(b)(1). If the Serv-
ice approves Form I–131, the alien will 
be issued Form I–512, Authorization for 
the Parole of an Alien into the United 
States. Aliens granted advance parole 
will still be subject to inspection at a 
port-of-entry. 

(j) Approval and date of admission as a 
lawful permanent resident. When the 
Service approves an application to ad-
just status to that of lawful permanent 
resident based on section 586 of Public 
Law 106–429, the applicant will be noti-
fied in writing of the Service’s deci-
sion. In addition, the record of the 
alien’s admission as a lawful perma-
nent resident will be recorded as of the 
date of the alien’s inspection and pa-
role into the United States, as de-
scribed in paragraph (a)(1) of this sec-
tion. 

(k) Notice of denial. When the Service 
denies an application to adjust status 
to that of lawful permanent resident 
based on section 586 of Public Law 106– 

429, the applicant will be notified of the 
decision in writing. 

(l) Administrative review. An alien 
whose application for adjustment of 
status under section 586 of Public Law 
106–429 is denied by the Service may ap-
peal the decision to the Administrative 
Appeals Office in accordance with 8 
CFR 103.3(a)(2). 

(m) Number of adjustments permitted 
under this section—(1) Limit. No more 
than 5,000 aliens may have their status 
adjusted to that of a lawful permanent 
resident under section 586 of Public 
Law 106–429. 

(2) Counting procedures. Each alien 
granted adjustment of status under 
this section will count towards the 
5,000 limit. The Service will assign a 
tracking number, ascending chrono-
logically by filing date, to all applica-
tions properly filed in accordance with 
paragraphs (b) and (g) of this section. 
Except as described in paragraph (m)(3) 
of this section, the Service will adju-
dicate applications in that order until 
it reaches 5,000 approvals under this 
part. Applications initially denied but 
pending on administrative appeal will 
retain their place in the queue by vir-
tue of their tracking number, pending 
the Service’s adjudication of the ap-
peal. 

(3) Applications submitted with a re-
quest for the waiver of a ground of inad-
missibility. In the discretion of the Serv-
ice, applications that do not require 
adjudication of a waiver of inadmis-
sibility under section 212(a)(2), 
(a)(6)(B), (a)(6)(F), (a)(8)(A), or 
(a)(10)(D) of the Act may be approved 
and assigned numbers within the 5,000 
limit before those applications that do 
require a waiver of inadmissibility 
under any of those provisions. Applica-
tions requiring a waiver of any of those 
provisions will be assigned a tracking 
number chronologically by the date of 
approval of the necessary waivers rath-
er than the date of filing of the applica-
tion. 

(4) Procedures when the 5,000 limit is 
reached. The Service will track the 
total number of adjustments and stop 
processing applications after the 5,000 
limit has been reached. When the limit 
is reached, the Service will return any 
additional applications to applicants 
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with a dated notice encouraging appli-
cants to retain their application pack-
age and the notice in the event the 
5,000 limit is expanded or eliminated 
and the alien wishes to apply again. 
The Service will keep an identifying 
chronological record of the application 
for purposes of processing applications 
under this section if the 5,000 limit sub-
sequently is expanded or eliminated. If 
at the time the 5,000 limit is reached, it 
appears that Congress is about to pass 
legislation to expand or eliminate the 
cap, the Service retains the discretion 
to retain such applications and the re-
lated fees. 

[67 FR 78673, Dec. 26, 2002] 

§ 245.22 Evidence to demonstrate an 
alien’s physical presence in the 
United States on a specific date. 

(a) Evidence. Generally, an alien who 
is required to demonstrate his or her 
physical presence in the United States 
on a specific date in connection with 
an application to adjust status to that 
of an alien lawfully admitted for per-
manent residence should submit evi-
dence according to this section. In 
cases where a more specific regulation 
relating to a particular adjustment of 
status provision has been issued in the 
8 CFR, such regulation is controlling 
to the extent that it conflicts with this 
section. 

(b) The number of documents. If no one 
document establishes the alien’s phys-
ical presence on the required date, he 
or she may submit several documents 
establishing his or her physical pres-
ence in the United States prior to and 
after that date. 

(c) Service-issued documentation. To 
demonstrate physical presence on a 
specific date, the alien may submit 
Service-issued documentation. Exam-
ples of acceptable Service documenta-
tion include, but are not limited to, 
photocopies of: 

(1) Form I–94, Arrival-Departure 
Record, issued upon the alien’s arrival 
in the United States; 

(2) Form I–862, Notice to Appear, 
issued by the Service on or before the 
required date; 

(3) Form I–122, Notice to Applicant 
for Admission Detained for Hearing be-
fore Immigration Judge, issued by the 
Service on or prior to the required 

date, placing the applicant in exclusion 
proceedings under section 236 of the 
Act (as in effect prior to April 1, 1997); 

(4) Form I–221, Order to Show Cause, 
issued by the Service on or prior to the 
required date, placing the applicant in 
deportation proceedings under section 
242 or 242A (redesignated as section 238) 
of the Act (as in effect prior to April 1, 
1997); or 

(5) Any application or petition for a 
benefit under the Act filed by or on be-
half of the applicant on or prior to the 
required date that establishes his or 
her presence in the United States, or a 
fee receipt issued by the Service for 
such application or petition. 

(d) Government-issued documentation. 
To demonstrate physical presence on 
the required date, the alien may sub-
mit other government documentation. 
Other government documentation 
issued by a Federal, State, or local au-
thority must bear the signature, seal, 
or other authenticating instrument of 
such authority (if the document nor-
mally bears such instrument), be dated 
at the time of issuance, and bear a date 
of issuance not later than the required 
date. For this purpose, the term Fed-
eral, State, or local authority includes 
any governmental, educational, or ad-
ministrative function operated by Fed-
eral, State, county, or municipal offi-
cials. Examples of such other docu-
mentation include, but are not limited 
to: 

(1) A state driver’s license; 
(2) A state identification card; 
(3) A county or municipal hospital 

record; 
(4) A public college or public school 

transcript; 
(5) Income tax records; 
(6) A certified copy of a Federal, 

State, or local governmental record 
that was created on or prior to the re-
quired date, shows that the applicant 
was present in the United States at the 
time, and establishes that the appli-
cant sought in his or her own behalf, or 
some other party sought in the appli-
cant’s behalf, a benefit from the Fed-
eral, State, or local governmental 
agency keeping such record; 

(7) A certified copy of a Federal, 
State, or local governmental record 
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