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custodial care, and other requirements 
as determined by the Commission; and 
administration of funds to cover the 
costs for these activities. The period of 
institutional controls will be deter-
mined by the Commission, but institu-
tional controls may not be relied upon 
for more than 100 years following 
transfer of control of the disposal site 
to the owner. 

Subpart E—Financial Assurances 
§ 61.61 Applicant qualifications and as-

surances. 
Each applicant shall show that it ei-

ther possesses the necessary funds or 
has reasonable assurance of obtaining 
the necessary funds, or by a combina-
tion of the two, to cover the estimated 
costs of conducting all licensed activi-
ties over the planned operating life of 
the project, including costs of con-
struction and disposal. 

§ 61.62 Funding for disposal site clo-
sure and stabilization. 

(a) The applicant shall provide assur-
ance that sufficient funds will be avail-
able to carry out disposal site closure 
and stabilization, including: (1) Decon-
tamination or dismantlement of land 
disposal facility structures; and (2) clo-
sure and stabilization of the disposal 
site so that following transfer of the 
disposal site to the site owner, the need 
for ongoing active maintenance is 
eliminated to the extent practicable 
and only minor custodial care, surveil-
lance, and monitoring are required. 
These assurances shall be based on 
Commission-approved cost estimates 
reflecting the Commission-approved 
plan for disposal site closure and sta-
bilization. The applicant’s cost esti-
mates must take into account total 
capital costs that would be incurred if 
an independent contractor were hired 
to perform the closure and stabiliza-
tion work. 

(b) In order to avoid unnecessary du-
plication and expense, the Commission 
will accept financial sureties that have 
been consolidated with earmarked fi-
nancial or surety arrangements estab-
lished to meet requirements of other 
Federal or State agencies and/or local 
governing bodies for such decontamina-
tion, closure and stabilization. The 

Commission will accept this arrange-
ment only if they are considered ade-
quate to satisfy these requirements 
and that the portion of the surety 
which covers the closure of the disposal 
site is clearly identified and committed 
for use in accomplishing these activi-
ties. 

(c) The licensee’s surety mechanism 
will be annually reviewed by the Com-
mission to assure that sufficient funds 
are available for completion of the clo-
sure plan, assuming that the work has 
to be performed by an independent con-
tractor. 

(d) The amount of surety liability 
should change in accordance with the 
predicted cost of future closure and 
stabilization. Factors affecting closure 
and stabilization cost estimates in-
clude: inflation; increases in the 
amount of disturbed land; changes in 
engineering plans; closure and sta-
bilization that has already been accom-
plished and any other conditions af-
fecting costs. This will yield a surety 
that is at least sufficient at all times 
to cover the costs of closure of the dis-
posal units that are expected to be used 
before the next license renewal. 

(e) The term of the surety mecha-
nism must be open ended unless it can 
be demonstrated that another arrange-
ment would provide an equivalent level 
of assurance. This assurance could be 
provided with a surety mechanism 
which is written for a specified period 
of time (e.g., five years) yet which 
must be automatically renewed unless 
the party who issues the surety noti-
fies the Commission and the bene-
ficiary (the site owner) and the prin-
cipal (the licensee) not less than 90 
days prior to the renewal date of its in-
tention not to renew. In such a situa-
tion the licensee must submit a re-
placement surety within 30 days after 
notification of cancellation. If the li-
censee fails to provide a replacement 
surety acceptable to the Commission, 
the site owner may collect on the origi-
nal surety. 

(f) Proof of forfeiture must not be 
necessary to collect the surety so that 
in the event that the licensee could not 
provide an acceptable replacement sur-
ety within the required time, the sur-
ety shall be automatically collected 
prior to its expiration. The conditions 

VerDate Mar<15>2010 08:18 Mar 01, 2011 Jkt 223031 PO 00000 Frm 00234 Fmt 8010 Sfmt 8010 Y:\SGML\223031.XXX 223031w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



225 

Nuclear Regulatory Commission § 61.72 

described above would have to be clear-
ly stated on any surety instrument 
which is not open-ended, and must be 
agreed to by all parties. Liability 
under the surety mechanism must re-
main in effect until the closure and 
stabilization program has been com-
pleted and approved by the Commission 
and the license has been transferred to 
the site owner. 

(g) Financial surety arrangements 
generally acceptable to the Commis-
sion include: surety bonds, cash depos-
its, certificates of deposits, deposits of 
government securities, escrow ac-
counts, irrevocable letters or lines of 
credit, trust funds, and combinations 
of the above or such other types of ar-
rangements as may be approved by the 
Commission. However, self-insurance, 
or any arrangement which essentially 
constitutes pledging the assets of the 
licensee, will not satisfy the surety re-
quirement for private sector applicants 
since this provides no additional assur-
ance other than that which already ex-
ists through license requirements. 

§ 61.63 Financial assurances for insti-
tutional controls. 

(a) Prior to the issuance of the li-
cense, the applicant shall provide for 
Commission review and approval a 
copy of a binding arrangement, such as 
a lease, between the applicant and the 
disposal site owner that ensures that 
sufficient funds will be available to 
cover the costs of monitoring and any 
required maintenance during the insti-
tutional control period. The binding ar-
rangement will be reviewed periodi-
cally by the Commission to ensure that 
changes in inflation, technology and 
disposal facility operations are re-
flected in the arrangements. 

(b) Subsequent changes to the bind-
ing arrangement specified in paragraph 
(a) of this section relevant to institu-
tional control shall be submitted to the 
Commission for approval. 

Subpart F—Participation by State 
Governments and Indian Tribes 

§ 61.70 Scope. 
This subpart describes mechanisms 

through which the Commission will im-
plement a formal request from a State 
or tribal government to participate in 

the review of a license application for a 
land disposal facility. Nothing in this 
subpart may be construed to bar the 
State or tribal governing body from 
participating in subsequent Commis-
sion proceedings concerning the license 
application as provided under Federal 
law and regulations. 

§ 61.71 State and Tribal government 
consultation. 

Upon request of a State or tribal gov-
erning body, the Director shall make 
available Commission staff to discuss 
with representatives of the State or 
tribal governing body information sub-
mitted by the applicant, applicable 
Commission regulations, licensing pro-
cedures, potential schedules, and the 
type and scope of State activities in 
the license review permitted by law. In 
addition, staff shall be made available 
to consult and cooperate with the 
State or tribal governing body in devel-
oping proposals for participation in the 
license review. 

§ 61.72 Filing of proposals for State 
and Tribal participation. 

(a) A State or tribal governing body 
whose interest is affected by a near- 
surface disposal facility at the pro-
posed site may submit to the Director 
a proposal for participation in the re-
view of a license application. Proposals 
must be submitted within the following 
time periods: 

(1) For the State in which the dis-
posal facility will be located, or any 
State that is member of an interstate 
compact that includes the State in 
which the disposal facility is located, 
no later than 45 days following publica-
tion in the FEDERAL REGISTER of the 
notice of tendering of an application 
submitted under § 61.20. 

(2) For any other State, or for a trib-
al governing body, no later than 120 
days following publication in the FED-
ERAL REGISTER of the notice of ten-
dering of an application submitted 
under § 61.20. 

(b) Proposals for participation in the 
licensing process must be made in writ-
ing and must be signed by the Gov-
ernor of the State or the official other-
wise provided for by State or tribal 
law. 
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