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deletions upon all persons on the offi-
cial service list within such time pe-
riod. 

(c) Any filing made under this sec-
tion shall include a certification of 
compliance by the filer with the provi-
sions of this subpart. The person serv-
ing a document shall file a certificate 
of service, which includes the date and 
manner of service for each person on 
the official service list. 

§ 205.196 Statement of objections. 
(a) A person who has filed a Notice of 

Objection shall file a Statement of Ob-
jections to a Proposed Remedial Order 
within 40 days after service of the No-
tice of Objection. A request for an ex-
tension of time for filing must be sub-
mitted in writing and may be granted 
for good cause shown. 

(b) The Statement of Objections shall 
set forth the bases for the objections to 
the issuance of the Proposed Remedial 
Order as a final order, including a spec-
ification of the issues of fact or law 
which the person intends to contest in 
any further proceeding involving the 
compliance matter which is the subject 
of the Proposed Remedial Order. The 
Statement shall set forth the findings 
of fact contained in the Proposed Re-
medial Order which are alleged to be 
erroneous, the factual basis for such al-
legations, and any alternative findings 
which are sought. The Statement shall 
include a discussion of all relevant au-
thorities which support the position as-
serted. The Statement may include ad-
ditional factual representations which 
are not referred to in the Proposed Re-
medial Order and which the person con-
tends are material and relevant to the 
compliance proceeding. For each addi-
tional factual representation which the 
person asserts should be made, the 
Statement shall include reasons why 
the factual representation is relevant 
and material, and the manner in which 
its validity is or will be established. 
The person shall also specify the man-
ner in which each additional issue of 
fact was raised in any prior adminis-
trative proceeding which led to 
issuance of the Proposed Remedial 
Order, or the reasons why it was not 
raised. 

(c) A Statement of Objections that is 
filed by the person to whom a Proposed 

Remedial Order is directed shall in-
clude a copy of any relevant Notice of 
Probable Violation, each Response 
thereto, the Proposed Remedial Order, 
and any relevant work papers or sup-
plemental information previously pro-
vided by ERA. Copies of this material 
must also be included with the copy of 
the Statement of Objections served 
upon the DOE Assistant General Coun-
sel for Administrative Litigation. All 
other persons on the official service 
list must be notified that such mate-
rials are available from the notifier 
upon written request. 

§ 205.197 Response to statement of ob-
jections; reply. 

(a) Within 30 days after service of a 
Statement of Objections each partici-
pant may file a Response. If any mo-
tions are served with the Statement of 
Objections, a participant shall have 30 
days from the date of service to re-
spond to such submissions, notwith-
standing any shorter time periods oth-
erwise required in this subpart. The 
Response shall contain a full discussion 
of the position asserted and a discus-
sion of the legal and factual bases 
which support that position. The Re-
sponse may also contain a request that 
any issue of fact or law advanced in a 
Statement of Objections be dismissed. 
Any such request shall be accompanied 
by a full discussion of the reasons sup-
porting the dismissal. 

(b) A participant may submit a Reply 
to any Response within 10 days after 
the date of service of the Response. 

§ 205.198 Discovery. 
(a) If a person intends to file a Mo-

tion for Discovery, he must file it at 
the same time that he files his State-
ment of Objections or at the same time 
he files his Response to a Statement of 
Objections, whichever is earlier. All 
Motions for Discovery and related fil-
ings must be served upon the person to 
whom the discovery is directed. If the 
person to whom the discovery is di-
rected is not on the official service list, 
the documents served upon him shall 
include a copy of this section, the ad-
dress of the Office of Hearings and Ap-
peals and a statement that objections 
to the Motion may be filed with the Of-
fice of Hearings and Appeals. 

VerDate Mar<15>2010 14:20 Feb 16, 2011 Jkt 223032 PO 00000 Frm 00035 Fmt 8010 Sfmt 8010 Y:\SGML\223032.XXX 223032W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



26 

10 CFR Ch. II (1–1–11 Edition) § 205.198A 

(b) A Motion for Discovery may re-
quest that: 

(1) A person produce for inspection 
and photocopying non-privileged writ-
ten material in his possession; 

(2) A person respond to written inter-
rogatories; 

(3) A person admit to the genuineness 
of any relevant document or the truth 
of any relevant fact; or 

(4) The deposition of a material wit-
ness be taken. 

(c) A Motion for Discovery shall set 
forth the reasons why the particular 
discovery is necessary in order to ob-
tain relevant and material evidence 
and shall explain why such discovery 
would not unduly delay the proceeding. 

(d) Within 20 days after a Motion for 
Discovery is served, a participant or a 
person to whom the discovery is di-
rected may file a request that the Mo-
tion be denied in whole or in part, stat-
ing the reasons which support the re-
quest. 

(e) Discovery may be conducted only 
pursuant to an Order issued by the Of-
fice of Hearings and Appeals. A Motion 
for Discovery will be granted if it is 
concluded that discovery is necessary 
for the party to obtain relevant and 
material evidence and that discovery 
will not unduly delay the proceeding. 
Depositions will be permitted if a con-
vincing showing is made that the par-
ticipant cannot obtain the material 
sought through one of the other dis-
covery means specified in paragraph (b) 
of this section. 

(f) The Director of the Office of Hear-
ings and Appeals or his designee may 
issue subpoenas in accordance with 
§ 205.8 in support of Discovery Orders, 
except that § 205.8 (h)(2), (3), and (4) 
shall not apply to such subpoenas. 

(g) The Office of Hearings and Ap-
peals may order that any direct ex-
penses incurred by a person to produce 
evidence pursuant to a Motion for Dis-
covery be charged to the person who 
filed the Motion. 

(h)(1) If a person fails to comply with 
an order relating to discovery, the Of-
fice of Hearings and Appeals may order 
appropriate sanctions. 

(2) It shall be the duty of aggrieved 
participants to request that appro-
priate relief be fashioned in such situa-
tions. 

(i) Any order issued by the Office of 
Hearings and Appeals with respect to 
discovery shall be subject to further 
administrative review or appeal only 
upon issuance of the determination re-
ferred to in § 205.199B. 

§ 205.198A Protective order. 

A participant who has unsuccessfully 
attempted in writing to obtain infor-
mation that another participant claims 
is confidential may file a Motion for 
Discovery and Protective Order. This 
motion shall meet the requirements of 
§ 205.198 and shall specify the particular 
confidential information that the mov-
ant seeks and the reasons why the in-
formation is necessary to adequately 
present the movant’s position in the 
proceeding. A copy of the written re-
quest for information, a certification 
concerning when and to whom it was 
served and a copy of the response, if 
any, shall be appended to the motion. 
The motion must give the possessor of 
the information notice that a Response 
to the Motion must be filed within ten 
days. The Response shall specify the 
safeguards, if any, that should be im-
posed if the information is ordered to 
be released. The Office of Hearings and 
Appeals may issue a Protective Order 
upon consideration of the Motion and 
the Response. 

§ 205.199 Evidentiary hearing. 

(a) Filing Requirements. At the time a 
person files a Statement of Objections 
he may also file a motion requesting an 
evidentiary hearing be convened. A mo-
tion requesting an evidentiary hearing 
may be filed by any other participant 
within 30 days after that participant is 
served with a Statement of Objections. 

(b) Contents of Motion for Evidentiary 
Hearing. A Motion for Evidentiary 
Hearing shall specify each disputed 
issue of fact and the bases for the alter-
native findings the movant asserts. 
The movant shall also describe the 
manner in which each disputed issue of 
fact was raised in any prior adminis-
trative proceeding which led to 
issuance of the Proposed Remedial 
Order, or why it was not raised. The 
movant shall with respect to each dis-
puted or alternative finding of fact: 
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